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JOHN P. KENNEDY VS. MILTON W. HAZELTON, 


1 Pleas in the circuit court of the United States of America 

for the northern district of Illinois, held at the United States 
court-rooms, in the city of Chicago, in the district aforesaid, before 
the Hon. Henry W. Blodgett, district judge of the United States for 
the northern district of Illinois, on Tuesday, the third day of Janu- 
ary, 1888, in the December term of said court, in the vear of our 
Lord one thousand eight hundred and eighty-seven, and of our In- 
dependence the one hundred and twelfth vear. 


WM. H. BRADLEY, Clerk. 


NORTHERN District or ILLINOIs, ss: 


JoHn P. KENNEDY 
US. >In Chancery. 
Mitton W. Hazerton. } 


Be it remembered that on the twelfth day of November, 1887, 
came the complainant, by his solicitors, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, his bond for costs and bill 
of complaint in said above-entitled cause; which said bond and bill 
are in the words and figures following, to wit: 


9 Bond for Costs. 


Unitep STATEs OF AMERICA, al 
Northern District of Illinois, | ~~’ 


Circuit Court. October Term, A. D. 1887. In Equity. 
Joun P. Kennepy vs. Mitton W. HaAzerron. 


I enter myself security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court, and in default of payment by the 
complainant of any costs ordered or adjudged to be paid by him I 
hereby agree and stipulate that execution may issue against my 
property for any costs taxed against complainant. 

Dated this 12th day of November, A. D. 1887. 

EPHRAIM BANNING. 


Endorsed: Filed Nov. 12, A. D. 1887. Wm. H. Bradley, clerk. 


3 In the Cireuit Court of the United States for the Northern 
District of Illinois. 


To the judges of the circuit court of the United States for the north- 
ern district of Illinois: 

John P. Kennedy, of the city of New York, and a citizen of the 
State of New York, brings this his bill against Milton W. Hazleton, 
a citizen of the State of Illinois and an inhabitant of and resident 
in the district aforesaid, and thereupon your orator complains and 
says: 
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I. 


I am by profession a mechanical engineer, and as such I was for 
many years practically engaged in the construction of gas works in 
the various cities of the Union, including therein the city of New 
York. In connection with the business aforesaid I operated an ex- 
tensive iron works in which the various apparatus required for, these 
gas works was manufactured. In the construction of such gas works 
I manufactured or purchased boilers of the types then popularly 
known. While so engaged I was elected as president of the New 
York Mutual Gas-Light Company, and of which and for many years 
previously [ had been the managing director. During the time and 
prior to my election to the presidency of the company I sought to 
secure a boiler adapted to the utilization of the waste combustible 
products of these gas works as fuel for the production of heat and 
steam. Such waste products consisted of fine charcoal and coke 
breeze, and were useless and would have to be removed at consider- 
able expense unless they could be made to enter into the economies 

of the business. Thereafter | abandoned the business of 
4 constructing gas works and was succeeded therein by my son, 

Edward 8. T. Kennedy, and Asa W. Wilkinson, by whom the 
business of such construction was thereafter carried on. I, how- 
ever, still retained a general interest therein and knowledge thereof, 
and was still generally interested in the effort which was being made 
to secure a boiler having the capacity of utilization of such refuse 
prodiicts as aforesaid, and was cognizant of the efforts of the said 
Edward 8. 'T. Kennedy in that regard. 


I]. 


The defendant, Milton W. Hazleton, introduced himself to me 
some time in the year 1879 as a mechanic and as having a general 
knowledge of mechanics, and asserted that he had made certain im- 
provements in appliances for the production of steam, and that he 
was the inventor of a device for saving fuel in the operation of steam- 
boilers. He described the apparatus to me, and I informed him that 
the same had been in use for some time at the gas works aforesaid, 
and he expressed his surprise and doubt, and I thereafter caused 
him to accompany me to the works and exhibited the arrangement 
and demonstrated to him the similarity; but as he had patented his 
device and I was induced to believe, through his representations, 
that it had great commercial value, and in response to his statement 
that he was in great need of money, | paid him $2,500 for one-half 
interest in the patent, which at my request he assigned to my son, 
Edward 8. T. Kennedy. I also agreed to furnish the necessary cap- 
ital to introduce the improvement generally throughout the country. 

The attempt of Hazleton to introduce the said patented in- 


D vention into use was not sufficiently successful to reimburse 
me the amount of my purchase. 
If. 


Subsequently the said Hazleton advised me that he had invented 
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é a new and useful improved sectional boiler and requested me to de- 
fray the expense of procuring letters patent of the United States 
therefor. Ihadadrawing made of this boiler and agreed to incur the 
expense of procuring a patent on the condition that the said Hazle- 
ton should assign such letters patent when applied for to himself 

jointly with my said son; and thereupon and on about the 30th day 
at of August, 1879, an application for such patent was made by the 
< said Hazleton and at my expense, and the said Hazleton did there- 
upon assign the said application to himself jointly with my said son; 

. and thereafter, on the 17th of February, 1880, letters patent of the 

i. United States were issued to him and the said Edward 8. T. Ken- 

nedy for the said invention and improvement, and such letters pat- 

ent were numbered 224,685. Thereafter my said son and the said 

Hazleton constructed several boilers in accordance with said patent 

and introduced the same into practical use in said gas works and 

elsewhere, and such refuse was therein consumed. The said Hazle- 

, ton derived a profit from the construction and sale thereof and 

~ claimed to be entitled as between himself and the said Edward 8S. T. 

Kennedy in the sum of $3,000, part of the moneys received on such 

construction and sale, and such sum was collected and retained by 

the said Hazleton. 


6 IV. 


Thereafter the said Hazleton claimed to have invented a new and 
improved sectional steam-boiler, being an improvement upon the 
boiler described and claimed in the boiler patent last above men- 
tioned. ‘The said Hazleton thereupon applied to me to defray the 
expense of procuring letters patent of the United States therefor, 
and I agreed so to do on the condition that the said Hazleton should 
assign the application for said letters patent to himself jointly with 
my said son; and thereupon and on or about the Sth of August, 
1881, an application for such letters patent was made by the said 
Hazleton and at my expense; and the said Hazleton did thereupon 
assign the said application to himself jointly with the said Edward 
5S. T. Kennedy, and on the 4th day of October, 1881, letters patent 
of the United States were issued to him and the said Edward 8. T. 
Kennedy therefor, and the same were numbered 247,910. One boiler 
constructed in accordance with said last-named patent was erected 
in the said gas works, and | had knowledge thereof, and such refuse 
was consumed in connection therewith. 


V. 
Subsequently, as I am informed and believe, the said Hazleton 


went to the city of Chicago, and was absent from the city of New 
York until the spring of 1884. 


VI. 
Thereafter the said Hazleton resumed business relations with the 
said Edwarée 8. T. Kennedy, having for their object the manufacture 


JOHN P. KENNEDY VS. MILTON W. HAZELTON. 


and sale of boilers constructed in accordance with letters pat- 
7 ent 247,910. Such relations were not mutually agreeable, 

and to terminate the same amicably, and to retain for the 
business of my said son the benefit of the experience, knowledge, 
and inventive faculty and ability of the said Hazleton, I agreed with 
him to purchase from him his one-half interest in the said last two 
patents for the sum of $10,000, upon the condition, then assented to 
by the said Hazleton, that in consideration of such purchase and 
sum the said Hazleton would assign and transfer to me anv and all 
letters patent of the United States which he might thereafter obtain 
for improvements in horizontal and upright boilers for stationary, 
portable, and marine purposes, and in locomotive boilers, and in 
the plan or construction of boilers of any kind, and that he would 
not assign such inventions as aforesaid as he might make or the 
patents obtained thereon to any other person, firm, or corporation. 
The said agreement was carried into execution, and thereupon the 
said Hazleton made, executed, and delivered to me an assignment 
of his interest in the said two patents, of which a copy is hereto 
annexed, marked Schedule A, and is hereby made part thereof. 
And on the same date, to wit, on the 10th day of July, 1884, and in 
performance of the said condition and upon the said consideration, 
the said Hazleton made and executed, under his hand and seal, and 
delivered to me another instrument in writing in the words and 
figures following, to wit: 


“Tn consideration of one dollar to me in hand paid by John P. 
Kennedy, of New York,the receipt of which is hereby acknowledged, 
I hereby agree to assign and transfer to the said Kennedy, his legal 
representatives and assigns, any and all patents | may hereafter 
obtain from the United States or the Dominion of Canada for the 

following inventions, to wit: 
8 lor improvements in horizontal and upright boilers for 
stationary, portable, and marine purposes, and also any and 
all reissues or extensions thereof. 

For improvements in locomotive boilers and also any and all 
reissues or extensions thereof. 

For improvements in the plan or construction of boilers of any 
kind. 

And I do hereby agree and undertake not to assign the aforesaid 
inventions which I may make or the patents obtained thereon to 
any other person or persons, firm or firms, corporation or corpora- 
tions. 

In witness whereof I have hereunto set my hand and seal this 
10th day of July, 1584. 

MILTON W. HAZLETON. [1. s.] 

In presence of— 


JOHN A. ROEBUCK.” 


cc STA - K OF N ke W Yu rR IK + ( a « 
City and County of New York, j 


On this 10th day of July, 1884, before me personally came Milton 
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W. Hazleton, to me personally known and known to me to be the 
person described in and who executed the foregoing agreement to 
make certain assignments, and acknowledged that he executed the 
same for the purposes therein mentioned. 
[L. s.] JAMES E. CHANDLER, 
Notary Public, New York County.” 


And said instrument was recorded in the Patent Office of the 
United States on the 13th of September, 1884, in Liber X 32, page 
95, of Transfers of Patents, as by the said instrument which I now 

here bring into court will more fully and at large appear. 
9 The said $10,000 was paid to the said Hazleton partly in 

‘ash and partly by an allowance by him of the $3,000, so as 
aforesaid received by him, or a portion thereof, and the residue in 
my promissory notes of $1,000 each, payable vearly. All of said 
notes have heen paid with the exception of three, which are yet 
outstanding and not due. 

VII. 

After such sale and purchase by me the said Hazleton remained 
with the said Edward 8S. T. Kennedy as a salesman on commission, 
and so remained until the latter part of 1885. During that time the 
said Hazleton publicly stated that he had made improvements upon 
the steam-boilers so as aforesaid patented by him, and explained 
and delineated the same by lead-pencil drawings, and suggested as 
the name therefor “the Tripod boiler.” He also stated that the 
general plan of such improvements was to divide the stand pipe 
used in the construction of said patented boilers into two or three 
hollow parts or water-legs extending through the brick work en- 
closure of the boiler and terminating at the floor level of the boiler- 
room, and also a change in the form of the steam take-off pipe and 
steam-separating device as used in said patented boilers. 

Some time during the same season of 1885 the said Hazleton re- 
quested that he might be granted an exclusive right to sell said 
patented boilers in the State of Pennsylvania, and that the same 
should be manufactured and sold to him by the said Edward 8S. T. 
Kennedy at and for the price of $9 per horse-power, with the privi- 
lege to him, the said Hazleton, of reselling the same at any price he 
could obtain therefor, and receiving and retaining the difference as 

a profit to himself. This request was, with other requests of 
10 the said Hazleton, declined by the said Edward 8. 'T. Ken- 

nedy. I am informed and believe that the said Hazelton 
has subsequently averred and now avers that he had a verbal con- 
tract with the said Edward 8. T. Kennedy touching such an arrange- 
ment with reference to the State of Pennsylvania, and that the said 
Edward S. T. Kennedy violated the same, and that by reason of 
such violation the said Hazleton was deprived of the sum of $25,000, 
which he could have made therefrom. 


VIL. 


The said Hazleton left the employment of the said Edward S. T. 
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Kennedy as a salesman as aforesaid in or about the latter part of 
1885, and thereafter, as I am informed and believe, was a portion of 
the time in the city of Chicago and also a portion of the time in the 
city of New York. 

IX. 

While the said Hazleton was so employed as salesman the said 
Edward 8. T. Kennedy continued the manufacture and sale of boil- 
ers made in acordance with the said patents, and the same were 
largely introduced into use and are now being largely used by the 
public under the name of “ the Hazleton boiler;” and the said Ed- 
ward 8. T. Kennedy so sold the same to be used on yachts and for 
stationary purposes. The fact of such sales and the names and res- 
idences of the purchasers were, as I am informed and believe, well 
known to the said Hazleton. 

X. | 
Thereafter, as I am informed and believe, and after said Hazleton 
had so left his employment as salesman he commenced to 
1] circulate reports derogatory to the reputation and moral char- 
acter of myself and of my son, and derogatory also to the 
reputation of the said boilers so made and sold by him, and pub- 
licly alleged that the said boilers were improperly and imperfectly 
constructed and were made by the use of poor and imperfect ma- 
terials, and were not safe, but were dangerous, and by means thereof 
undertook to arrest the further sale by my said son of such boilers 
and the further conduct of his business in that regard, and to de- 
prive him of the benefits of such business and of the use of the 
said two patents. I was irritated by such information and by such 
reports, and as a means of redress therefor I refused to pay certain 
of said notes as they fell due, and I was sued thereon. I subse- 
quently, however, paid such notes, and such suits were, as [ am in- 
formed and believe, discontinued. 
XI. 

Thereafter, as I am informed and believe, the said Hazleton formed 
the acquaintance, either in the city of Chicago or in the city of New 
York, of one Henry C. Goulding, who was at one time employed by 
a cable railroad company in the city of Chicago, and was subse- 
quently employed by a cable company in the city of New York as 
an engineer, on a salary. Iam informed anid believe that the said 
Goulding while so employed was not accredited by the officers of 
the said company as possessing inventive ability. 


XII. 


The said Hazleton, having so made the acquaintance of the said 
Goulding, combined and confederated with him to evade and avoid 
the effect of the said transfer to myself of the 10th of July, 1884, as 

hereinbefore set forth, and of the record thereof in the Patent 
12 Office of the United States, and to that end caused to be pre- 
pared at the expense of him, the said Hazleton, but in the 


. ae ee ee = 
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name of the said Henry C. Goulding, the necessary papers for the 
procurement of letters patent of the United States for the said in- 
vention of the said Hazleton so made known by him and so by him 
denominated “the Tripod boiler;” and the said Goulding, for the 
purpose of enabling the said Hazleton to evade his said covenant of 
the 10th of July, 1884, and without any consideration received from 
the said Hazleton therefor, did assent to be used in that regard as 
the alleged inventor of the said improvement, and thereupon, as I 
am informed and believe, the said Goulding, acting at the request 
and by the procurement of the said Hazleton, filed an application 
for the said improvement, or, in other words, for the said “ Tripod 
boiler,” on the tenth of April, 1886, and such application was al- 
lowed on the 30th of the same month. Thereafter and before the 
issuance of a patent on such application the said Goulding made, 
executed, and delivered to the said Hazleton an instrument of as- 
signment in these words: ' 


“ Whereas I, Henry C. Goulding, of the city, county, and State of 
New York, did make application for letters patent of the United 
States for a new and useful improvement in steam-boilers, which 
invention is fully described in the specification appertaining to said 
application, which I have signed under oath, and which applica- 
tion was filed April 10th, 1886, Serial No. 198,437, and allowed April 
30th, 1886: 

“ Now, this indenture witnesseth : That, for and in consideration of 
the sum of one dollar to me in hand paid, the receipt of which I 

acknowledge, I do hereby sell, assign, and transfer. unto Mil- 
13 ton W. Hazleton, of the city aforesaid, all my right, title, and 

interest in and to the said improvement and the letters pat- 
ent therefor, when granted, the same to be held and enjoyed by the 
said Milton W. Hazleton and assigns as fully and entirely as the 
same would have been held and enjoyed by me if the assignment 
and sale had not been made; and I do hereby request and authorize 
the Commissioner of Patents to issue said letters patent, when granted, 
to the said Milton W. Hazleton as the sole assignee of my whole 
right and title therein. 

‘Witness my hand and seal this first day of June, 1886. 


“H.C. GOULDING. fr. s.] 


“ Sealed and delivered in presence of— 


“JACOB J. STORER.” 


Thereafter, and on the 14th day of December, 1886, letters patent 
of the United States No. 349.039 for the said so-called “ Tripod 
boiler ” were issued to the said Milton W. Hazleton as assignee of 
the said Henry C. Goulding. I now here bring into court a certified 
copy of the said letters patent and of the specifications and draw- 
ings attached thereto, and I hereby make profert of the same as 
part hereof. 
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XII. 


I aver, upon information and belief,that the said Milton W. Hazle- 
ton was the true, original, and first inventor of the improvements 
recited and claimed in the said last-named letters patent, and that 
the same were not nor was either of them the invention of the said 
Henry C. Goulding; that the use of the name of the said Henry 
C. Goulding was accorded by him with knowledge as aforesaid of the 

purpose or effect thereof and without consideration, and solely 
14 with the intent of enabling the said Hazleton to avoid and 

evade the effect of his aforesaid assignment and the record 
thereof; that said improvement and invention and said letters pat- 
ent No. 349,039 were embraced in and covered by said covenant of 
the 10th of July, 1884, and that, as matter of equity and right, I am 
now and have been since the issuance of the said letters patent No. 
349,039 the equitable owner thereof, and that the ownership thereof 
by the said Hazleton is illegal and inequitable and only as trustee 
for my benefit, and that he ought to be decreed to assign and trans- 
fer by a good and sufficient legal title the said letters patent, and 
the full and exclusive ownership thereof, to myself under and pur- 
suant to his covenant and agreement in that regard hereinbefore set 
forth. 


XIV. 


Thereafter, as I am informed and believe, the said Hazleton com- 
menced the manufacture and sale in the city of Chicago of boilers 
constructed in accordance with said letters patent No. 349,039, also 
in accordance with said letters patent No. 224,685 and 247,910, and 
embracing in each thereof the said three patented improvements, 
and is now so engaged in constructing and selling the same, and has 
derived and received and is now deriving and receiving great bene- 
fits and advantages therefrom. The said Hazleton now also claims 
that the said boilers so manufactured by him are an improvement 
on the boilers patented by him and now manufactured by the said 
Edward S. T. Kennedy under the name of the Hazleton Boiler Com- 
pany of New York City, and the said Hazleton so asserts in circulars 
which he has issued to those engaged in the manufacture and use of 

steam-boilers. I aver,as I am advised, that the manufacture 
15 and sale by the said Hazleton of boilers containing the in- 

ventions and improvements recited and claimed in said letters 
patent No. 549,059 is an infringement of said patent and of my rights 
as the equitable owner thereof. 


XV. 
After I had paid my said notes which were so as aforesaid sued; 
and on or about the 13th of October, 1887, I received from the said 


Hazleton a letter, of which a copy is hereto annexed and hereby 
made part hereof. 


~~ 


- 
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XVI. 

I aver that the said patent No. 349,039 is of value, and that the 

right to the sole and legal ownership thereof and to the exclusive 


enjoyment of the privileges thereby created and conferred exceeds, 
exclusive of interest and costs, the sum or value of $5,000. 
XVII. 

I aver, as I am informed and believe, that I am remediless at the 
common law and in the courts of the several States, and that I can 
have adequate relief only in a court of equity of the United States 
where such matters are properly cognizable. 

Wherefore | pray that by a decree of this court the said Milton 
W. Hazleton, the defendant, may be compelled by good and suffi- 
cient instrument to assign, transfer, set over, and convey unto me 
the said letters patent No. 349,039 and all his and a good and legal 
right, title, and interest in and to the same; that pending this suit 
the said Milton W. Hazleton may be preliminarily enjoined from 

selling, assigning, transferring, or encumbering in any way 
16 by assignment, grant, license, or otherwise the said letters 

patent and the exclusive right and privileges thereby created 
and conferred ; that my title to the said letters patent No. 349,039 
may be adjudged and decreed to have accrued and been equitably 
vested in me upon the said 14th day of December, 1886, and that 
an account of the profits which the said Milton W. Hazleton may 
have made or received or to which he may be entitled from or by 
the use of the said letters patent No. 349,039 may be taken by and 
under the direction of this court, and that the said Milton W. Hazle- 
ton may be decreed to pay the amount found due on such account- 
ing, and that pending this suit the said Milton W. Hazleton may 
be enjoined and restrained from manufacturing and selling, or either, 
any boilers constructed in accordance with or containing the im- 
provements described in said letters patent No. 349,039. I pray such 
other relief or such further or such different relief herein as to the 
court may seem meet. 

To the end, therefore, that the said defendant may, if he can, show 
why I should not have the relief hereby prayed, and may full, true, 
direct, and perfect answer make, but not under oath, which 1s hereby 
waived, and according to the best of his knowledge, remembrance, 
information, and belief, to the several matters hereinbefore averred 
and set forth as fully and particularly as if the same were here re- 
peated paragraph by paragraph and he was specially interrogated 
thereunto severally : 

May it please your honors to grant unto me a writ of subpena ad 
respondendum, issuing out of and under the seal of this honorable 

court, directed to the said defendant, Milton W. Hazleton, com- 

17 mending him to appear and make answer to this bill of com- 

* plaint, and to perform and abide by such orders and decrees 

herein as to this court may seem required by the principles of equity 
and good conscience. 

—e please your honors also to grant unto me a provisional or 

—1081 
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preliminary injunction, issuing out of and under the seal of this 
honorable court, enjoining and restraining the defendant, his attor- 
neys, solicitors, agents, and workmen, to the same purport, tenor, and 
effect as is hereinbefore prayed. 

And I will ever pray, &c. 

JOHN P. KENNEDY. 
BANNING & BANNING, 
Solicitors for Plaintiff and with Clarence A. Seward, 
of Counsel. 
CLARENCE A. SEWARD, 
Of Counsel. 


Unitep STraTes OF AMERICA, cas 
Southern District of New York, ae 


On this seventh day of November, 1887, before me came John P. 
Kennedy, the plaintiff named in the foregoing bill of complaint and 
who has signed the same, and he, being by me duly sworn, did de- 
pose and say that he had heard the said bill of complaint read and 
knew the contents thereof, and that the same was true, to bis own 
knowledge, except as to the matters which are therein stated to be 
on information and belief, and that as to those matters he believed 
the same to be true; and he did further depose and say that he did 
verily believe that Milton W. Hazleton, in said bill named, was the 
true, original, and first inventor of each and every of the improve- 

ments in sectional steam-boilers recited and claimed in letters 


18 patent of the United States No. 349,039, in said bill re- 
ferred to. 
[SEAL. | JOSEPH GUTMAN, Jr., 


United States Commissioner for the Southern Distriel 


of Ne ul York. 
A. 


Know all men by these presents that whereas I, Milton W. 
Hazleton, and one Edward 8. T. Kennedy are the owners of certain 
letters patent granted either to myself alone or as assignor to myself 
and said Edward 8. T. Kennedy by the Government of the United 
States, as follows: 

1. For a sectional boiler, which letters patent bear date February 
17th, 1880, and are numbered 224,685. 

For a sectional steam boiler, which letters patent bear date Oc- 
tober 4th, 1881, and are numbered 247,910. 

And whereas John P. Kennedy, of the said city of New York, 
desirous of purchasing all the right, title, and interest which I 
have in and to said several inventions in consequence of the grant 
of said several letters patent therefor, my said interest in each 
thereof being an undivided one-half: 

Now, therefore, I, the said Milton W. Hazelton, in consideration of 
one dollar to me paid before the sealing and delivery of these pres- 
ents, the receipt whereof is hereby acknowledged, and for other con- 
siderations moving to me from said John P. Kennedy, have sold, 
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assigned, transferred, and set over, and by these presents do sell, as- 
sign, transfer, and set over, unto the said John P. Kennedy, his 

legal representatives and assigns, all the right, title, and in- 

19 terest which I have in and to the said inventions as secured 

by the said several letters patent; to have and to hold the 

’ same to the said John P. Kennedy, his legal representatives and 
‘ assigns, for his and their own use and benefit, to the full end of the 
terms respectively for which said letters patent were or may be 


granted as fully and entirely as the same would have been held by 
me had this assignment not been made. 

And I do for myself, my heirs, executors, administrators, and 
assigns, covenant with the said John P. Kennedy, his legal repre- 
sentatives and assigns, that | have good right to assign my said in- 
terest in said several letters patent as aforesaid,and that he, the said 
John P. Kennedy, his legal representatives and assigns, shall and 
may have, hold, occupy, possess, and enjoy the said letters patent so 
assigned against the lawful claims of all persons whatsoever ; and I, 
the said Milton W. Hazleton, do hereby further covenant and 
agree to and with the said John P. Kennedy, his legal representa- 
tives and assigns, that my said interest in the said several letters 
patent and each thereof assigned as aforesaid now is free and clear 
of and from all other or former assignments, licenses, grants, bar- 
gains, sales, leases, judgments, and encumbrances whatsoever. 

In witness whereof I have hereunto set my hand and seal this 
10th day of July, 1584. 


Yr neces a ty 


MILTON W. HAZLETON. [seat] 


In presence of— 
JOHN A. ROEBUCK. 


20 Strate or New York, |... 
City and County of New York, j~° 


On this 10th day of July, 1884, before me personally came Milton 
W. Hazelton, to me personally known and known to me to be the 
person described in and who executed the foregoing assignment, and 
he acknowledged to me that he executed the same for the purposes 
therein mentioned. 

[SEAL. | JAMES E. CHANDLER, 
Notary Public, New York County. 


Endorsed: Filed Nov. 12, 1887. Wm. H. Bradley, clerk. 


21 On the same day, to wit, on the twelfth day of November, 

in the adjourned October term of said court, 1887, in the ree- 
ord of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, district judge, is the following entry, to wit: 


JOHN P. KENNEDY VS. MILTON W, HAZELTON. 


Order. 


Joun P. KENNEDY 
vs. >In Chancery. 
Mitton W. Hazetron. } 


Upon reading and filing the bill, affidavits, and schedules and 
upon the service of copies of the same and of the subpa@na herein 
let the said defendant show cause before this court, at a term thereof 
to be held at its court-rooms, in the city of Chicago, on Monday, the 
twenty-eighth day of November, instant, at ten o’clock in the fore- 
noon, why a provisional or preliminary injunction should not issue 
herein according to the prayer of the bill in that behalf, and why 
the plaintiff should not then and there have such other relief or 
such further or different relief herein as-to the court then and there 
may seem meet, and in the meantime and until the return day of 
this order and the decision of the court thereon, sufficient statutory 
reason existing therefor, the defendant, Milton W. Hazelton, his 
agents, solicitors, attorneys, and servants, are and each of.them is 

hereby enjoined and restrained from selling, transferring, 
22 conveying, assigning, or encumbering in any way certain 

letters patent of the United States number 349,039, dated 
September 14, 1886, issued to Henry C. Goulding, of New York, 
N. Y., assignor to Milton W. Hazelton, for new and useful improve- 
ments in steam-boilers, and from making any grant, assignment, or 
license thereof or thereunder or in any other way alienating or 
encumbering the said letters patent or the right, title, and interest 
thereof or thereunder or thereto, and from granting to any person, 
firm, company, or corporation any grant, assignment, or license oral, 
equitable, legal, verbal, or in writing, or otherwise to use the said 
letters patent or to make, vend, or use the invention therein de- 
scribed and claimed. 


23 On the same day, to wit, on the twelfth day of November, 
1887, there issued out of said clerk’s office a writ of subpcena 

in said entitled cause; which said writ, together with the return of | 

the marshal endorsed thereon, is in the words and figures following, ri 

to wit: 

Subpa Vidl, 


Unitep STATES OF AMERICA, ee 
Northern District of Illinois, | ~ 


The United States of America to Milton W. Hazelton, Greeting : 

We command you that you appear before our judges of our cir- 
cuit court of the United States of America for the northern district 
of Illinois, at Chicago, in said district, on the first Monday in the 
month of December next, to answer the bill of complaint of John P. 
Kennedy, this day filed in the clerk’s office of said court, in said 
city of Chicago, then and there to receive and ebide by such judg- 
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ment and decree as shall then or thereafter be made upon pain of 
judgment being pronounced against you by default. 
To the marshal of the northern district of Lllinois to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, 
24 this 12th day of November, in the year of our Lord one thou- 
sand eight hundred and eighty-seven and of our Independ- 
ence the 112th year. 
[SEAL. | WM. H. BRADLEY, Clerk. 


Memorandum. 


The above-named defendant is nc‘ified that unless he shall enter 
his appearance in the clerk’s office of said court, at Chicago aforesaid, 
on or before the day to which the above writ is returnable the com- 
plainant’s bill will be taken against him as confessed, and a decree 
entered accordingly. 


WM. H. BRADLEY, Clerk. 


Marshal’s Return. 


I have served the within writ within my district in the following 
manner, to wit: Upon Milton W. Hazelton, therein named, on the 
28th day of November, A. D. 1887, by delivering a true copy of the 
same to him on that day. I also at the same time delivered to said 
Milton W. Hazelton a certified copy of the bill herein and affidavits 
and a restraining order, dated November 12th, A. D. 1887; also a 
certified copy of a restraining order, dated November 28th, A. D. 
1887, in the within-entitled cause. 

F. H. MARSH, 
U.S. Marshal, 
By GEO. N. JONES, Deputy. 


Endorsed: Filed Nov. 29, A. D.1887. Wm. H. Bradley, clerk. 


25 Afterwards, to wit, on the twenty-eighth day of November, 
in the adjourned October term of said court, 1887, in the ree- 

ord of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 
JoHN P. KENNEDY ) 
vs. >In Chancery. 
' Mitton W. Hazetron. } 


It appearing to the court that the marshal has not been able to 
ret service of the rule or order entered herein on the twelfth day of 
Descilien instant, it is now hereby ordered that said rule be ex- 
tended and made returnable on Monday, the fifth day of December, 
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1887, and that in the meantime and until the return of this order 
on the said fifth day of December and the decision of the court 
thereon, the defendant, Milton W. Hazelton, his agents, solicitors, 
attorneys, and servants, are, and each of them is hereby, enjoined and 
restrained from selling,transferring,conveying,assigning or encum ber- 
ing in any way said letters patent number 549,039, dated September 
14, 1886, issued to Henry C. Goulding, assignor to Milton W. Hazelton, 
for new and useful improvements in steam-boilers, and from making 

any grant, assignment, or license thereof or thereunder or in 
26 any other way alienating or encumbering the said letters 

patent or the right, title, and interest thereof or thereunder or 
thereto, and from granting to any person, firm, company, or corpo- 
ration any grant, assignment, or license, oral, equitable, legal, verbal, 
or in writing, or otherwise to use the said letters patent or to make, 
vend, or use the invention therein described and claimed. 


27 Afterwards, to wit, on the fifth day of December, in the ad- 

journed October term of said court, 1887, in the record of the 
proceedings thereof in said entitled-cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


JouHn P. KENNEDY 
v's. >In Chancery. 
Mitton W. Hazerron. 


sy agreement of the parties it is ordered that the restraining 
order heretofore entered in above cause be continued in full force 
and effect until Monday, the twelfth day of December, 1887, and 
that the said twelfth day of December be the day on which said de- 
fendant is required to show cause, etc., instead of Monday, the fifth 
instant, as specified in the order now in force. 


28 Afterwards, to wit, on the ninth day of December, 1887, 

came the defendant, by his solicitors, and filed in said clerk’s 
office his appearance in said entitled cause; which said appearance 
is in the words and figures following, to wit: 


Appearance. 
United States Circuit Court, Northern District of Illinois. In 
Chancery. 
Joun P. Kennepy vs. Mitton W. Hazevton. 


We hereby enter an appearance for the defendant in the above- 
entitled cause. 
Chicago, Dec. 9, 1887. 
WEST & BOND, 
Sol’rs for Def’t. 


Endorsed : Filed Dec. 9, 1887. Wm. H. Bradley, clerk. 


a, 
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99 On the same day, to wit, on the ninth day of December, 


1887, came the defendant, by his solicitors, and filed in said 
clerk’s oftice two demurrers to the bill in said entitled cause; which 
said demurrers are in the words and figures following, to wit: 


Demurrer. 


United States Circuit Court, “orthern District of Illinois. In 
Chancery. 


Mitton W. Hazetrton ads. Jonn P. KENNEDY. 


The demurrer of Milton W. Hazelton, defendant, to the bill of com- 
plaint of John P. Kennedy, complainant. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint con- 
tained to be true in such manner and form as the same are therein 
and thereby set forth and alleged, demurs to so much of said bill as 
seeks to compel an assignment by the defendant to the complainant 
of the patent No. 349,039 in the bill mentioned, and for cause of 
demurrer shows as follows: That, as appears by the allegations of 
the bill, the said patent is absolutely void and this court should not 

decree an assignment of such void patent; that the facts set 
30) forth in such portion of the bill are not sufficient to give this 
court jurisdiction as to the subject-matter thereof. 
WEST & BOND, 
Sol’'rs for Def't. 


We certify that in our opinion the foregoing demurrer of Milton 
W. Hazelton, defendant, to the bill of complaint of John P. Ken- 
nedy, complainant, is well founded in law and proper to be filed in 
the above cause. 

WEST & BOND, 
Sol’rs & of Counsel for Def’t. 


STATE OF ILLINOIS, | 
County of Cook, | 


a. a 


Milton W. Hazelton, the defendant, on oath states that he has 
heard read the foregoing demurrer to the bill of complaint of John 
P. Kennedy in this suit, and that the same is not interposed for the 
purpose of delaying said suit or any proceedings therein. 


MILTON W. HAZELTON. 


Subscribed and sworn to before me this 9th day of December, 


1887. 
[SEAL. ] ALBERT H. ADAMS, 
Notary Public. 


Endorsed: Filed Dec. 9, 1887. Wm. H. Bradley, clerk. 
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31 Demurrer. 


United States Circuit Court, Northern District of Illinois. In - 
Chancery.. 


Mitton W. Hazetron ads. Jonn P. KENNEDY. 


The demurrer of Milton W. Hazelton, defendant, to the bill of com- 
plaint of John P. Kennedy, complainant. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint 
contained to be true in such manner and form as the same are 
therein and thereby set forth and alleged, demurs to said bill and 
for cause of demurrer shows as follows: 

That the complainant has not in and by his said bil, made or 
stated such a case as entitles him in a court of equity to any dis- 
covery or relief from or against this defendant touching the matters 
contained in the said bill or any of such matters. 

That the bill embraces two separate and distinct causes of action, 
one to enforce the specific performance of a contract, the other for 
the infringement of a patent. 

That, as appears by the allegations of the bill, the said pat- 
32 ent No. 349,039, granted to the said Hazelton, is absolutely 
void, and no suit can be maintained either to compel its trans- 
fer or for infringement thereof. 
WEST & BOND, 
Sol’rs for Deft. 


We certify that in our opinion the foregoing demurrer of Milton 
W. Hazelton, defendant, to the bill of complaint of John P. Ken- 
nedy, complainant, is well founded in law and proper to be filed in 
the above cause. 

WEST & BOND, 
Sol’rs & of Counsel for Def't. 


STATE OF ILLINOIS, 
’ > By 
County of ¢ ook, 


Milton W. Hazelton, the defendant, on oath states that he has 
heard read the foregoing demurrer to the bill of complaint of John P. 
Kennedy in this suit, and that the same is not interposed for the 
purpose of delaying said suit or any proceedings therein. 


MILTON W. HAZELTON. 


Subscribed and sworn to before me this — day of December, A. D. 
1887. 
[SEAL. } ALBERT H. ADAMS, 
Notary Public. 


Endorsed: Filed Dec. 9, 1887. Wm. H. Bradley, clerk. 


—% 
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33 Afterwards, to wit, on the twelfth day of December, in the 

adjourned October term of said court, 1887, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Joun P. KENNEDY 
v8. >In Chancery. 
Mitton W. HAZELrTon. 


Upon stipulation this day filed it is ordered that the restraining 
order heretofore entered herein be continued in force until Monday, 
the nineteenth instant, on which day the defendant is hereby re- 
quired to show cause, etc., instead of this twelfth instant, as specified 
in the order entered herein the fifth instant. 


Afterwards, to wit, on the nineteenth day of December, in the 
December term of said court, 1887, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


Jonun P. Kexnepy 
vs. >In Chancery. 
Mitton W. HAZeELron. 


34 Now come the parties, by their solicitors, and now comes on 

to be heard the defendant's demurrer to the bill herein, and, 
after hearing the arguments of counsel, the court takes the same 
under advisement, and it is ordered that the restraining order herein 
continue in force until the final hearing of this cause. 


Afterwards, to wit, on the third day of January, 1888, there was filed 
in said clerk’s office the opinion of Judge Blodgett in said entitled 
cause; which said opinion is in the words and figures following, to 
wit: 


35 United States Circuit Court, Northern District of Illinois. In 
Chancery. 


Jxo. P. KeEnnNepy vs. Mitton W. HaAzwLeron. 


JAN. 3, 1888. 
Brioncett, J. (orally): 

The bill in this case charges that on the 10th of July, 1884, the 
complainant entered into a contract with the defendant, Milton W. 
oe asa by which the latter agreed to assign to the complainant 
any and all patents which he might thereafter obtain from the United 
States or the Dominion of Canada for certain inventions referring to 
o—1081 
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steam-boilers. The bill then avers that shortly after the making of 
this contract Hazleton announced that he had in his mind an inven- 
tion for the improvement of steam-boilers, explained some of the 
features of it to persons with whom he talked on the subject, and 
stated that he should call it a “Tripod boiler,” stating the general 
features of the new device, and especially that he was to divide the 
stand-pipe into two or three hollow parts or water-legs extending 
through the brick-work. 

The bill then further avers that Hazleton afterwards formed the 
acquaintance of one Henry C. Goulding and combined and confed- 
erated with him to avoid the effect of the contract with complainant 
heretofore mentioned, and caused to be prepared at his, Hazleton’s, 

own expense, but in the name of Goulding, the necessary 
36 papers for the procurement of letters patent of the United 
States for the said invention so made known by him and 
denominated the “ Tripod boiler,” and that Goulding, for the pur- 
pose of enabling Hazleton to avoid his said contract with complain- 


ant,and without any consideration received from Hazleton therefor, 


did assent to be used on the record as the alleged inventor of said 
improvement, and thereupon Goulding, acting at the request and 
by the procurement of Hazleton, filed an application on April 10th, 
1886, in the Patent Office, and such proceedings were had on the 
application as that on September 14, 1886, letters patent of the 
United States No. 349,039 for the said so-called “ Tripod boiler ” 
were issued to the said Hazleton as assignee of the said Henry C. 
Goulding. 

The bill then further avers that Hazleton, on receiving this patent 
as the assignee of Goulding, the pretended inventor, proceeded to 
put the invention in use, and has made large profits by the use of 
this invention, and is continuing to enjoy the fruits of said invention, 
contrary to his said agreement with complainant, and refuses to 
assign the same to complainant; and the prayer of the bill is that 
Hazleton be compelled by the decree of this court to specifically 
perform the contract which he made with complainant, and to 
assign to the complainant the patent in question, which is still 
owned by Hazleton, and also thatan accounting be had of the profits 
made by Hazleton by the use of said patented device, and that he 

be compelled to pay such profits to the complainant. 
od The defendant demurs to the bill and relies upon two 

grounds for his said demurrer: First, that the bill is multi- 
farious in that it seeks not only a specific performance of the con- 
tract, but also seeks an accounting for the profits which have been 
made by Hazleton from the use of the patent; secondly, that by the 
showing of the bill itself the complainant is entitled to no relief, 
because, if the statements in the bill are true, and they must be taken 
as true for the purposes of this demurrer, the patent issued to Gould- 
ing is void, inasmuch as there can be no patent issued except to the 
inventor of the device covered by it. The latter ground I propose to 
consider first. 

The bill charges that Hazleton was the real inventor of the device 
covered by this patent; that for the purpose of evading his contract 


c 
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with the complainant he entered into a conspiracy with Goulding 
by which the latter, falsely pretending to be the inventor, filed his 
application for a patent and took such steps as that the patent was 
issued upon such application, when in fact Hazleton was the inventor 
of the device. 

There can be no doubt, I think, on the assumption that the state- 
ments in the bill are true, that this patent is void in the hands of 
Hazleton at the present time and would be void in the hands of com- 
plainant; that patent was obtained by fraudulent statements made 
by Goulding that he was the inventor; and as Goulding could take 

nothing by his false and fraudulent statements so Hazleton 
38 took nothing by the assignment of this void patent from Gould- 

ing; and if this court should grant the prayer of this bill and 
decree an assignment of this patent to complainant the court would 
put complainant in a position to impose upon the public by a fraud- 
ulent and void patent, as, according to the bill, Hazleton has been 
doing. 

It is urged that it does not lie in the mouth of Hazleton to object 
that this patent is void so long as he has by his own acts given it 
currency and dealt with it as valid, and there might be some force 
in this point if the bill did not show that the patent is totally vaiue- 
less and void ab initio from the fraudulent practices by which its 
issue was obtained, so that a court of equity would abuse its high 
character and prerogative by treating this patent as property. It 
would be as consistent for the court to compel the conveyance of 
lands which a party held or pretended to hold under a forged deed 
when the party seeking to compel such conveyance knows of the 
forgery. This objection to the bill seems to me so unanswerable 
that I do not deem it necessary to discuss the question of multifari- 
ousness made by the demurrer. 

The demurrer is sustained and the bill dismissed. 


Endorsed: Filed Jan. 3, 1888. Wm. H. Bradley, clerk. 


39 On the same day, to wit, on the third day of January, 1888, 

in the December term of said court, 1887, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Decree. 


Joon P. KENNEDY 
v8. >In Chancery. 
Mitton W. Hazetron. | 


Now again come the parties, by their solicitors, and the court 
having considered the demurrer to the bill herein sustains the same ; 
and thereupon it is ordered and adjudged that said bill be dismissed 
at complainant’s costs, and that execution issue therefor. 


40 Afterwards, to wit, on the ninth day of January, 1581, in 
the December term of said court, 1887, in the record of the 
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eee” thereof in said entitled cause, before Hon. Henry W. 
lodgett, district judge, is the following entry, to wit: 


Order. : 


JoHNn P. KENNEDY ) 
v3. >In Chancery. 
Mitton W. HAZzeLTon. 


Now comes the complainant, by Mr. Banning, his solicitor, and 
prays an appeal from the order dismissing this cause entered herein 
on the third instant to the Supreme Court of the United States, 
which is allowed upon his giving bond according to law in the 
penal sum of two hundred dollars, with surety, to be approved by 
the court. 


41 | Afterwards, to wit, on the thirty-first day of January, 1888, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is ia the words and figures 
following, to wit: 


Appeal Bond. 


In the United States Cireuit Court for the Northern District of 
Illinois. In Equity. 


Joun P. KENNEDY vs. Minton W. Hazevron. 


Know all men by these presents that we, John P. Kennedy, the 
complainant above named, a citizen of the State of New York, re- 
siding in the city of New York, principal, and Edward S. T. Ken- 
nedy, a citizen of the State of New York, residing in the city of 
New York, and Thomas A. Banning, a citizen of the State of Illi- 
nois, residing in the city of Chicago, sureties, are held and firmly 
bound unto Milton W. Hazelton, a citizen of the State of Illinois, 
residing in the city of Chicago, the defendant above named, in the 
sum of two hundred dollars ($200), to be paid to the said Milton W. 
Hazelton, his heirs, executors, administrators, and assigns, and to 

which payment, well and truly to be made, we, the said John 
42 P. Kennedy, Edward 8. 'T. Kennedy, and Thomas A. Ban- 

ning, do by these presents, jointly and severally, bind our- 
selves, our heirs, executors, administrators, and assigns, firmly by 
these presents. 

The condition of the above obligation is such that whereas lately, 
at the December term, 1887, of the United States circuit court for 
the northern district of Illinois, in a suit pending in said court be- 
tween the said John P. Kennedy, complainant, and the said Milton 
W. Hazelton, defendant, a decree was entered against the said John 
P. Kennedy dismissing his bill of complaint in above cause and for 
costs ; and whereas the said John P. Kennedy has taken an appeal 
to the Supreme Court of the United States to reverse said decree : 


a 
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Now, therefore, if the above-named John P. Kennedy shall prose- 
cute his appeal to a final decision and pay all damages and costs if 
he fail to make his appeal good, then the above obligation to be 
void ; otherwise to remain in full force and effect. 

In witness whereof we have hereunto set our hands and affixed 
our seals this 26th day of January, 1888. 


JOHN P. KENNEDY. SEAL. 
E. S. T. KENNEDY. SEAL. 
THOMAS A. BANNING. |{sgat.) 


W. C. BESSON. 


State or New York, |, 
City and County of New York, a 


43 I, W. C. Besson, a notary public in and for the city and 
county of New Y ork, do hereby certify that John P. Kennedy 

and E.S. T. Kennedy, personally known to me to be the same persons 
whose names are subscribed to the foregoing instrument as having 
executed the same, appeared before me this day in person and ac- 
knowledged that they signed, sealed, and delivered the said instru- 
as their free and voluntary act for the uses and purposes therein set 
forth. 

Given under my hand and official seal this 28th day of January, 
A. D. 1888. 

[SEAL. ] W. C. BESSON, 
Notarg Public, 70, N. Y. Co. 
Approved : 


H. W. BLODGETT, Judge. 
Endorsed: Filed Jan’y 31, 1888. Wm. H. Bradley, clerk. 


44 NorTHERN District or ILLINOIS, 8s: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Lllinois, do hereby certify the 
above and foregoing to be a true and complete transcript of the record 
of all the proceedings had in said court in the cause wherein John 
P. Kennedy is the complainant and Milton W. Hazelton is the de- 
fendant, as the same appear from the files and records of said court 
now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
thirteenth day of February, 1888. 

[Seal of Circuit Court U. S., Northern Dist. Illinois, 1855. ] 


WM. H. BRADLEY, Clerk. 
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" 
45 Assiqnine nl of krrors. : 
Circuit Court of the United States. Northern District of Illinois. In 
equity. ' 
Joun P. KeENNeEpy vs. Mitrron W. TLAZELTON. 
‘ 


And now comes the complainant, and, for assignment of errors, 
states that the court erred— 

1. In dismissing the bill of complaint herein. 

2. In the reasons assigned therefor. ‘ 

3. In holding-— 

(a.) That the patent to Henry C Golding, mentioned tn the bill of 
complaint herein, was to be considered void as between the com- 
plainant and defendant. 

(b.) That the defendant was not estopped from insisting upon the 
Invalidity of the patent. | 

[¢.3 That the court could prop rly consider the (yu stion of the va- 
lidity or Invalidity of the patent in a bill for the specific performance 
of a contract to assign the same. 

BANNING & BANNING, 
Solicitors for Appe llant. ¢ 
CLARENCE A. SEWARD, ° 
Ot Counsel. 


Kndorsed on cover: N. Illinois C. C. U. S.. No. 1081. John P. 
Kennedy, appellant, vs. Milton W. ILazelton. Filed September 7, 
1SSS. 
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Supreme Court of the United States, 


OCTOBER TERM, 1888. 


No. 1081. 


JOHN P. KENNEDY, 
Appellant, 


Vie . 


MILTON W. HAZELTON. 


BRIEF FOR PLAINTIFF ON SUBMISSION. 


BANNING & BANNING, 
CLARENCE A. SEWARD. 
OF Counsel. 


~~ 
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Supreme Court of the United States. 


Joun P. KENNEDY, 
Appellant, 


No. 1081. 
TS. j 


Mitton W. HAZeLtTon. 


Case submitted under the 20th Rule. 


THE PLAINTIFF'S CASE. 


Hazelton was the joint owner with Mr. E. 8. T. Kennedy, 
who is a son of the plaintiff, of Letters Patent of the United 
States Nos. 224,685 and 247,910 for improvements in 
sectional steam boilérs. 

On the 10th of July, 1884(p. 4), Hazelton assigned his 
one-half interest in these two patents to the plaintiff and 
at the same time he executed and delivered to the plaintiff 
an instrument in writing which was duly recorded in the 
Patent Office, in these words: 

‘In consideration of one dollar to me in hand paid by John P. Kennedy, 
of New York, the receipt of which is hereby acknowledged, I hereby agree to 
assign and transfer to the said Kennedy, his legal representatives and assigns, 
any and all patents I may hereafter obtain from the United States or the 
Dominion of Canada for the following improvements, to wit: 

For improvements in horizontal and upright boilers for stationary, portable 
and marine purposes, and also any and all reissues or extensions thereof. 

For improvements in locomotive boilers, and also any and all reissues or 


extensions thereof, 


For improvements in the plan or construction of boilers of any kind. 

And I do hereby agree and undertake not to assign the aforesaid inven- 
tions which | may make or the patents obtained thereon to any other person 
or persons, firm or firms, corporation or corporations. 

In witness whereof I have hereunto set my hand and seal this 10th day of 


July, 1884, 
MILTON W. HAZLETON. [1i.s.]” 


The consideration for these transfers was the sum of 
$10,000. 

After these transfers the bill alleges that the said Hazel- 
ton, who remained in the employment of the said E. 8. T. 
Kennedy, 

“Stated that he had made improvements upon the steam boilers so as 
aforesaid patented by him, and explained and delineated the same by lead. 
pencil drawings, and suggested as the name therefor ‘the Tripod boiler.’ He 
also stated that the general plan of such improvements was to divide the 
stand-pipe used in the construction of said patented boilers into two or three 
hollow parts or water legs extending through the brick-work enclosure of the 
boiler and terminating at the floor level of the boiler-room, and also a change 
in the form of the steam take-off pipe and steam-separating device as used 
in said patented boilers, * * * Hazelgon left the employment of the said 
E. 8. T. Kennedy and formed the acquaintance of one Henry C. Goulding, 
who was at one time employed by a cable railroad company in the city of 
Chicago, and was subsequently employed by a cable company in the city of 
New York as an engineer, on a salary, and was not accredited by the officers 
of the said company as possessing inventive ability. 

Hazelton having so made the acquaintance of the said Goulding, com- 
bined and confederated with him to evade and avpid the effect of the said 
transfer of the 10th of July. 1884, and of the record thereof in the Patent 
Office, and to that end caused to be prepared at the expense of the said 
Hazelton, but in the name of the said Goulding, the necessary papers for the 
procurement of Letters Patent of the United States for the said invention of the 
said Hazelton so made known by him and so by him denominated ‘the 
Tripod boiler’; and the said Goulding, for the purpose of enabling the said 
Hazelton to evade his said covenant of the 10th of July, 1884, and without 
any consideration received from the said Hazelton therefor, did assent, to be 
used in that regard as the alleged inventor of the said improvement, and 
thereupon the said Goulding, acting at the request and by the procurement 
of the said Hazelton, filed an application for the said improvement. or, in other 
words for the said * Tripod boiler,’ on the 10th of April, 1886, and such 
application was allowed on the 30th of the same month. Thereafter and 
before the issuance of a patent on such application, and on the Ist of June, 
1886, the said Goulding made, executed and delivered to the suid Hazelton, 
in consideration of one dollar, an instrument of assignment of all his right, 


; 
+ 
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title and interest in and to the said improvements and the Letters Patent 
therefor, when granted, and did request and authorize the Commissioner of 
Patents to issue said Letters Patent, when granted, to the said Hazelton as 
the sole assignee of his right and title therein. 

On the 14th day of December, 1886, Letters Patent No. 349,039, for the so- 
called * Tripod boiler’ were issued to the said Hazelton as assignee of the said 
Goulding. The said Hazelton was the true, original and first inventor of the 
improvements recited and claimed in the said last named Letters Patent, and 
the same were not nor were either of them the invention of the said Goulding; 
the use of the name of the said Goulding was accorded by him with knowl. 
edge of the purpose or effect thereof and without consideration, and solely 
with the intent of enabling Hazelton to avoid and evade the effect of his afore- 
said assignment and the record thereof; that said improvement and igvention 
and said Letters Patent No. 349.039 were embraced in and covered by said 
covenant of the 10th of July, 1884, and that as matter of equity and right the 
plaintiff is now and has been since the issuance of said Letters Patent No, 
349,039, the ejuitable owner thereof, and that the ownership thereof by the 
said Hizelton is illegal and inequitable and only as trustee for the plaintiff's 
benefit, and that he ought to be decreed to assign and transfer, by a good and 
sufficient legal title, the said Letters Patent and the full and exclusive owner 
ship thereof to the plaintiff under and pursuant to his covenant and agree 
ment in that regard. 

Hazelton commenced the manufacture and sale, in the City of Chigago, of 
boilers constructed in accordance with said Letters Patent No. 349,039, and is 
now so engaged in constructing and selling the same, and has derived and re 
ceived and is now deriving and receiving great benefits and advantages there 
from. The said Hazelton claims that the boilers so manufactured by him are 
an improvement on the boilers patented by him under the last named two Let 
ters Patent and so asserts; and such manufacture and sale by Hazelton of 
the boilers containing the inventions and improvements recited and claimed in 
said Letters Patent No. 349,039 is an infringement of said patent and of the 
plaintiff's rights as the equitable owner thereof.” 


The bill prayed a decree of the Court : 


(1.) That Hazelton might be compelled by good and suffi- 
cient instrument to assign, transfer, set over and convey 
unto the plaintiff the said Letters Patent No. 349,039, andall 
his, and a good and legal right, title and interest in and to 
the same. 

(2.) That, pending the suit, he might be enjoined from 
selling, assigning, transferring or encumbering, in any way 
by assignment, grant, license or otherwise, the said Letters 


Patent, and the exclusive rights and privileges thereby cre- 
ated and conferred. 

(3.) That the plaintiff's title to the said Letters Patent 
might be adjudged and decreed to have accrued, and have 
been equitably vested in him on the said 14th day of De- 
cember, 1886, the date of the patent, and that an account 
of the profits which the said Hazelton might have made or 
received, or to which he might be entitled from or by the 
use of the said Letters Patent might be taken, and that he 
might be decreed to pay the amount found due. 


. 

(4.) That pending the suit he might be enjoined and _ re- 
strained from manufacturing and selling, or either, any 
boilers constructed in accordance with or containing the im- 
provements described in the said letters patent; and, 

(5.) General relief. 

Hazelton filed two demurrers. The second one (p. 16) 
being wider in its scope, is supposed to have been the one 
referred to in the opinion of the Court. 

Such demurrer was as follows: 

(1.) Want of equity. 

(2.) Multifariousness, in that the bill embraces two sep- 
arate and distinct causes of action, one to enforce the 
specific performance of the contract, the other for infringe- 
ment of the patent. 

(3.) That, as appears by the allegations of the bill, the 
said patent, No. 349,039, granted to the said Hazelton, is 
absolutely void, and no suit can be maintained either to 
compel its transfer or for infringement thereof. 

The Court sustained the third ground of demurrer, and 
did not pass upon the others. 

A decree was entered dismissing the bill with costs, and 
from such decree this appeal has been taken. 

The bill alleges that the patent is of value, and that the 
right to the sole and legal ownership thereof, and to the 


enjoyment of the privileges thereby created and conferred, 
as against Hazelton and those claiming under him, exceeds, 
exclusive of interest and costs, the sum or value of $5,000. 


The assignment of errors is contained in the record (p. 
2”), and as there printed is here repeated. 


Point I. 
The decree is appealable. 


Gould vs. Evansville (91 U. 8., 526). 


Point II. 


The force of the demurrer to the bill for want of equity 
is not perceived. That a court of equity has power to en- 
force either a verbal or written contract to assign Letters 
Patent for an improvement subsequently to be made, is set- 
tled by an unbroken chain of authorities. ‘This power was 
asserted and enforced, with the reasons therefor, by Mr. 
Justice Bradley, in Aspinwall Co. rs. Gill (40 O. G., 1133); 
by Mr. Justice Gray, when Chief-Justice of Massachusetts, 
in Somerby vs. Buntin (118 Mass., 279); and inthe cases of 


Burr rs. De La Vergne (102 N. Y., 416); 
Corbin rs. Tracey (34 Conn., 325); 

Bonney os. Annan (107 Mass., 94); 
Sattherwait rs. Martin (4 Pel. Ch., 337); 
Rumstetter es. Atkinson (4 MeArthur, 382); 
Nesmith rs. Calvert (1 W. & M., 34); 

R.R. Co. vs. Trimble (10 Wall., 367); 
Littlefield 7s. Perry (21 Wall., 226); 

Burke es. Partridge (58 N. H., 349). 


Point III. 


As to the demurrer for multifariousness, in that the bill 
embraces two separate and distinct causes of action, one to 
enforce the specific performance of a contract, the ofher 
for infringement of the patent. 


In Oliver os. Platt (8 How., 411) this Court said : 

‘It was well observed by Lord Cottenham, and the same doctrine was 
affirmed in this Court, that it is impracticable to lay down any rule as to what 
constitutes multifariousness as an abstract proposition ; that each case mus! 
depend upon its own circumstances and much must necessarily be left, where 
the authorities leave it, to the sound discretion of the Court.” 


Pomeroy says (Pom. Eq. Jur., Sec. 369): 

‘Although when the assignment is executed there is no present certain 
right of property in the assignor which can be transferred, vet in the view of 
equity the instrument operates at least as en executory agreement on the 
part of the assignor and creates a present obligation resting upon him with 
reference to the land, which obligation, though now contingent, might in 
future become absolute. If therefore, at a subsequent time the contingency 
happens and a certain present property thereupon rests in the assignor, the 
obligation, now become absolute, at once attaches to it. By virtue of that 
obligation this property or estate of the assignor ought to be conveyed to the 
assignee by an efficient legal assurance and equity, regarding what ought 
to be done as done, treats the property as transferred and the assignee as vested 
with the complete beneficial ownership.” 

In Aspinwall Co. os. Gill (supra) Mr. Justice Bradley 
said : 

‘If the assignment of improvements to be made in future does not convey 
a legal interest in a patent taken out for such future improvement, yet, if 
valid at all, it certainly conveys an equitable interest entitling the assignee to 
call upon the holder of the legal interest for an assignment thereof to the 


extent of the equity.” 


In Littlefield es. Perry (21 Wall., 226) this Court said : 

An assignment of an imperfect invention, with all improvements 
upon it that the inventor may make, is equivalent in equity to an as-ign- 
ment of the perfected results. The assignment in this case being 
such a one, the assignees became in equity the owners of the patent 
granted upon the perfected invention. Littlefield took the legal title in 
trust for them and should convey. Courts of equity in proper places con- 
sider that as done which should be, If there exists an obligation to convey 


ee 


at once such Courts will oftentimes proceed as if it had actually been made. 
A court of equity will in such a case give the same effect to an equitable title 
that it would to one that was legal.” 

If Hazelton took the legal title in trust for the plaintiff 
he should convey it to him. Equity will treat that convey- 
ance as having been made, and if it ought to have been 
made has power to arrest the further use of the Letters 
Patent which it so regards as having been conveyed. Such 
further use would be as well a violation of the contract as 
an infringement upon the plaintiffs ownership of the 
patent. 

It ix to be coneeded that the State Courts have jurisdic- 
tion to compel the specific performance of an agreement *o 
convey a future patent, but when the plaintiff couples with 
his prayer fora decree for specific performance a prayer 
for an injunction to prevent the defendant from infringing, 
then, and in the language of the Court in Continental Co. 
rs. Clark (100 N. Y., 368): 

‘It cannot be said, where a suit is brought upon a contract relating to a 
patent where it is sought to prevent an infringement upon the rights of the 
patentee that the case presented arises exclusively under a contract and not 
under the patent laws. It may arise under a contract so far as an interpreta 
tion of the same is required and demanded, but where it is sought, in addition, 
‘oO prevent an infringement of the patent and by injunction to restrain the de. 
fendant from an invasion of the plaintiff's rights in the use of the patent, it 
cannot be claimed that it does not arise under the patent laws, and that by 
seeking relicf against an infringement upon the rights of a patentee there is no 
interference with the jurisdiction conferred upon the Courts of the United 
States in suchacase. * * * Here is the dividing line, and a State Court 
cannot grant relief beyond its jurisdiction as an incident to other relief which 
is within its power. It may determine what the contract is and in whom the 
title to the patent is vested, but it has no right to say that a party shall be en 
joined from using a patent or in any way to pass upon any question arising as 
to its infringement.” 

This was reaffirmed in Hat Sweat Co. rs. Reinoehl (102 
a ee 3 

In Littlefield rs. Perry (21 Wall., 222), this Court said : 

‘* To determine the suit, therefore, it is necessary to enquire whether there 
has been an infringement, and that involves a construction of the patent. An 
action which raises a question of infringement is an action arising *‘ under the 
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law,” and one who has the right to sue for the infringement may sue in the 
Circuit Court. Such a suit may mvolve the construction of a contract as well 
as the patent, but that will not oust the Court of its jurisdiction. If the 
patent is involved it carries with it the whole case.” 

In addition to the question of infringement involved, the 
Court below had jurisdiction by virtue of the citizenship 
of the parties, the plaintiff being a citizen of the State of 
New York and the defendant a citizen of Chicago, and the 
suit having been brought in the Cireuit Court for the 
Northern District of Llinois. 

If the plaintiff were entitled to recover he was entitled to 
be decreed to have been the owner of of the patent in ques- 
tion from the date of its issue; to be entitled to an assign- 
ment thereof; to an account for profits vd interim: and to 
an injunction to restrain its further infringement as viola- 
tive of both contract and patent right. 

There was no necessity, the Court having jurisdiction of 
the parties and of the subject matter, to divide the plain- 
tiffs claim into two suits in equity, especially as the use 
and sale of the improvement was in violation of the express 
covenant in the contract not to assign the invention to 
others, and of itself sufficient to (warrant an injunction. 
This contract right to an injunction was not weakened by 
having added to it the patent right. 

The general rule is that the plaintiff is entitled to any 
relief ‘‘agreeable to the case made by the bill” (English 
rs. Foxhall, 2 Peters, 612). 

Hazelton is using the patent and making and selling the 
“Tripod boiler.”’ If he has no right as against the plaintiff 
to do this, and the plaintiff is the owner of the patent, the 
Court has a right to arrest further infringement by injune- 
tion, and a bill which asks that Hazelton may be compelled 
to transfer the legal title to the patent to his cestu/ que 
frust and be enjoined from further infringing if as against 
him is not multifarious within any known definition of 
that technical word. 

Such a joinder of prayers was not considered a mis- 
joinder in the sense of multifariousness in the cases above 


cited. Such cases, moreover, decide the right of a cestui 
que trust, and the power of the Court to compel a transfer 
of the legal title to the one who has the better right, and 
such power was claimed and asserted by this Court in Stark 
ps. Starrs (6 Wall., 419), where it said: 

‘‘Where one party has acquired the legal title to property to which 
another has the better right, a court of equity will convert him into a trustee 
of the true owner and compel him to convey the legal title.” 

And it will so compel him as of the date when such con- 
vevance should have been made, and will hold him respon- 
sible for his contract subsequent to such date. 

Whether the injunction were prayed in this suit or in a 
new one on the patent by a bill setting up the facets, Haze!.- 
ton would be estopped by his conduct and by the contract 
and its consideration from setting up that the invalidity of 
the patent which he obtained in the form in which it now 
is for an invention which he made authorized him as 
against this plaintiff to continue to make and sell such 
patented improvement, and to undertake to give others the 
right so to do. 

Hazelton made the invention, and he originated the fraud 
by which the plaintiff was to be deprived of it. He would 
not trust Goulding. He required him to assign the appli- 
cation, and on that he obtained the patent in his own name. 
Clearly, therefore, Hazelton is estopped from saying that 
such patent is not covered by the agreement, and that 
whether he or Goulding were the inventor, or whether the 
patent would or would not be enforceable in the hands of 
the plaintiff as against third persons. 

Under these circumstances, Hazelton is not permitted to 
say: ‘*l have purposely procured a patent which I know 
to be invalid. You also know it so to be, but the public 
does not. Therefore, and because the patent is invalid, I 
can retain it as against you, and because of the ignorance 
of others I can enforce it as against them.” 


‘If there was any fraud, it does not lie with the patentee or his assigns to 
allege his own fraud on the Government to avoid the effect of his prior assign. 
ment.” (Ruggles ex. Eddy, 5 Fish. Pat. Cas., 5%.) 
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Point IV. 


As to the demurrer, because it appears by the allegations 
of the bill that the patent is absolutely void and no suit 
can be maintained either to compel its transfer or for 
infringement thereof. 

The position of the plaintiff does not seem to have been 
so well stated by him in his bill as that it was correctly 
understood by the Court below. 

That position was and is this: 

I.—It was the intent of the parties that the plaintiff 
should become the sole legal owner of all inventions and 
of all patents which Hazelton might obtain for improve- 
ments in horizontal and upright boilers for stationary, port- 
able and marine purposes, and in locomotive boilers, and 
in the plan or construction of boilers of any kind. The 


possible motives, beyond the consideration of $10,000 for 


this agreement, are stated by Mr. Justice Bradley in Aspin- 
wall Co. os. Gill (supra. 

I1.—Hazelton has obtained a patent for an improvement 
of the designated kind. 

Il1I—By the contract Hazelton agreed to assign any 
patent which he might ‘*‘obtain’’ of the designated char- 
acter. He did obtain the patent in question by soliciting, 
under the assignment from Goulding, the issuance of such 
patent to himself as Goulding’s assignee, and he therefore 
obtained the patent within the meaning ef the contract, 
and holds it in subordination to the plaintiff's better right. 

[V.—If, on the other hand, the interpretation of the con- 
tract is that it requires Hazelton to assign such patents 
only as he obtained as an inventor, then, as matter of fact, 
Hazelton, and not Goulding, was the inventor of the im- 
provement for which the patent in question was issued; 
so that under either interpretation of the word ** obtain” 
he holds the patent for the plaintiffs use and as_ his 
trustee. 


1] 


V.—Hazelton’s agreement was not that he would assign 
a valid patent, or an invalid patent, but was that 
he would assign ‘‘any and all patents I may hereafter 
obtain from the United States or the Dominion of 
Canada” for the designated improvement, leaving it 
to the law thereafter to say whether such patent was 
or was not maintainable. If such an agreement be, as 
the authorities above cited show that it is, a valid one and 
one capable of being enforced in equity, then it ought not 
to be permitted to Hazelton, when a suit is brought against 
him to enforee it, to assert that though he did obtain the 
patent he was not the inventor and therefore that the 
patent is void, and therefore, also, that he ought not to be 
compelled to assign it, and yet this is precisely the purport 
of the demurrer. 

It is true that the bill alleges that Hazelton was the in- 
ventor. The demurrer admits this fact (Pullman Co. es. 
Missouri, 115 U. 8., 596), and therefore Hazelton says that 
‘*because [ admit the fact by demurrer the allegation, 
coupled with the admission, proves that the patent is in- 
valid and therefore I have a right to retain it and manufac. 
ture and sell under it and cannot be compelled to transfer 
it to the plaintiff.””. This ought not to be the law. Nemo 
ex suo delicto meliorem suam conditionem facere potest. 

The agreement between the parties having been intelli- 
gently made for the purpose of conveying to the plaintiff 
the sole and exclusive legal title to the designated improve- 
ments, ought not to be susceptible of evasion by permit- 
ting Hazelton to say ‘‘I have defrauded the Government 
and left the plaintiff remediless.”’ 


VI—But the patent in questicn is on its face valid and 
in the name of Hazelton is outstanding and in use by him. 
He can and does use it for the purpose of depriving the 
plaintiff of the market which he would otherwise find by 
supplying such market with a boiler which Hazelton says 
is patented and for which he exhibits Letters Patent of the 
United States, which, on their face, are valid, and which 


cannot be attacked in any collateral action such as is the 
present suit. 

In the ease of Mahn os. Harwood (112 U. 8., 365), Mr. 
Justice MILLER said : 


‘The doctrine is well established that a grant by the Government within 
its lawful authority, evidenced by a patent under its seal and the signature 
of the Executive, cannot be impeached collaterally. It must be recognised as 
valid in all Courts when it 1s introduced as evidence of the right which it con 
fers and can only be avoided by a direct proceeding by way of sefre facias or 
bill in chancery to set aside the grant for some of the reasons which made its 
original issue a wrongful act.” 


V Il.—This suit determines nothing as to the validity of 
the patent in question. If the deeree remains standing it 
would be of no force or efficacy ina suit to be brought upon 
the patent by Hazelton, nor would it be any evidence of 
any kind in such a suit against the validity of the patent. 
As was said by Mr. Justice Hunt in Celluloid Co. 7s. Good- 
year Co. (13 Blatch., 385) ‘*it would be infer alios acta and 
not competent,’’ or, as was said by this Court in Mowry es. 
Whitney (14 Wall, 441): 

‘* A suit by an individual could only be conclusive in result as between the 
patentee and the party suing, and it would remain a valid instrument as toall 
others.” 


Therefore, the patent remains, with all its presumptions 
and with all its benefits in the hands of Hazelton, to be used 
by him as and when he pleases, as deterring others from 
becoming the customers of the plaintiff and without remedy 
on the part of the plaintiff. 

The allegations in the bill are precisely the allegations 
which the statute authorizes to be interposed by a defend- 
ant, but which the statute does not authorize to be used by 
a plaintiff for the purpose of avoiding the patent. 

The statute (R. 8., § 4920) provides that: 

‘*The defendant may plead in any suit in equity for relief against an alleged 
infringement that the plaintiff was not the original and first inventor or dis 
coverer of * * * the thing patented.” 
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That is a matter of defense and not of attack and if found 
to be true, 


‘* Judgment shall be rendered for the defendant with costs.” 


Therefore the law has anticipated precisely the state of 
facts alleged in the bill and has determined the consequence 
thereof, namely, that when so proved a defendant sued as 
in infringer should have judgment in his favor. The law has 
not provided that a defendant may convert himself into a 
plaintiff and file a bill containing the statutory allegations 
and as a consequence have the patent adjudged to be void. 

Inasmuch, therefore, as the law permits a patentee who 
was not the original and first inventor or discoverer of the 
thing patented to retain his patent and to ntilize the same 
commercially so far as he can and to institute suits thereon 
for infringement, in which he throws the burden upon the 
defendant of setting up the statutory defense, such patent 
has sufficient validity in the hands of the patentee to be of 
value to him and cannot therefore properly be asserted to 
be an instrument void upon its face. If it has any vitality 
Hazelton ought not to be allowed to utilize it. 

It results, therefore, thet the patent is good upon its face 
and is good in law unless defeated by proof of extrinsic cir- 
cumstances. The plaintiff, therefore, is entitled to it to 
enable him to make, without molestation, such a boiler as 
the patent claims and also to enable him to sell to others 
to use such a boiler. He has the right to be freed, as well 
on his own behalf as on behalf of his customers, from any 
claim upon the patent which he might be compelled to 
defend, and he has a right also to sell to others the patented 
boiler free from any claim thereon. 


Again: This suit is not to enforce a patent but to compel 
the performance of an agreement to convey one. The 
judicial inquiry therefore is, was there such an agreement 
and has the defendant the patent ? If this is answered in the 
affirmative, then equity directs the conveyance and awards 
the ad interim protits. Whether the patent is or is not 
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voidable upon some statutory ground is a collateral ques- 
tion, pure and simple, and as such it is not properly to be 
investigated, as it most certainly cannot be effectively de- 
cided in a suit to compel the transfer of the patent. Unless 
this be the rule, then every defendant can prevent specific 
performance by alleging and proving the statutory defenses 
which defeat the patent. Ile may cross-examine the plain- 
tiff to prove these defenses and thus to defeat the specific 
performance He may argue: 

* The plaintiff has the knowledge of these statutory defenses. I will prove 
them by him or by his bill of complaint, and either mode is sufficient as 
between ourselves to enable me to defeat the suit and to retain the patent, 
with all the profits, which I have made therefrom.” 


It is not believed that this argument will commenel itself 
toa court of equity. The proper answer would seem to be : 

‘You have the patent which you have agreed to transfer. Upon its face 
and in this suit it is valid and you must convey it and account for the profits. 
Whether the plaintiff can enforce the patent is not now before the Court, and 
even if he were unable so to do, that fact does not constitute any reason why 
you should nof fulfill your agreement.” 


Point V. 


It is believed that the case of Ambler os. Whipple (20 
Wall., 546) is both a precedent and an authority for this 
position of the plaintiff. 

Whipple and Ambler were joint patentees of patent No. 
92,687. Whipple and Ambler appeared to have made an 
improvement on their invention. Whipple conceived’ the 
design of excluding Ambler from any benefit of the inven- 
tion; ignored his rights and character as joint owner and 
patentee; debarred him from the workshops; denied him 
all interest in the results of his labors and introduced Dick- 
erson, in the absence of Ambler, to the place where the ex- 
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periments had been made, and Dickerson in a few days 
applied for a patent, waich was afterwards issued (No. 95,- 
665), which embodied the invention of Ambler. The sup- 
plemental bill averred that since the filing of the original 
bill an additional patent (No. 102,662) had issued to Dick- 
erson and Whipple, and that it was for the same invention 
as that made by Whipple and Ambler and patented to 
them by patent No. 92,687. The answer denied this and 
asserted that the invention patented was one of Whipple 
and Dickerson. The Court said : 

‘* The undisputed facts of the case, taken in connection with much other 
testimony of a direct character, convince us that Whipple, in violation of his 
trust to Ambler and in fraud of bis rights, deliberately entered upon a scheme 
by which Ambler was to be deprived of the benefits resulting from success in 
their joint experiments. That in pursuit of this scheme he called in Dicker- 
son, who, without having invented anything, and in a remarkably short space 
of time, procured Letters Patent to issne to himself and Whipple, which 
embraced the results of Ambler's discoveries and experiments, whether they 
embraced anything else or not. For all that has come to Whipple, for all that 
is included in the patents to him and Dickerson, he is, under the terms of the 
sixth article of the agreement, a trustee for Ambler to the extent of one-half, 
and must be so charged and beld to account in this proceeding. As to Dicker- 
son, While he is not a trustee under that article, we are of opinion that he has 
so far knowingly connected himself with and aided in the fraud on Ambler 
that he cannot resist Ambler’s right to an undivided half of both the patents to 
Dickerson and Whipple and of the profits made or to be made out of them. 
A decree must be entered declaring Whipple and Dickerson ‘to hold in trust 
for the benefit of Ambler to the extent of one-half the two patents issued to 
them mentioned in the pleading as Nos. 95,665 and 102,662; and that an account- 
ing be had as to the profits realized by them or either of them from the use or 
sale or otherwise of said patents.” 


This Court did not in that case hold that the faet that 
Ambler was a joint inventor or that Ambler and Whipple 
were the inventors of that which was patented to Dicker- 
son alone, and of that which was patented to Dickerson 
and Whipple alone, as showing that the patents were void 
in law, or upon their face, and therefore as disentitling 
Ambler to recover for his interest therein. 

Dickerson, in this case, occupied the precise position of 
Goulding. He had applied for the patent and had _ pro- 
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cured it, and then had given Whippie an interest therein 
This Court did not see that those facts debarred Ambler 
from his right to recover. | 

There is also another case which seems, so far as the 
report is concerned, to be an analagous one, viz., Searle 
os. Hill (85 N. W. Rep., 490), though it is not affirmatively 
stated in the report of that case that the invention was a 
joint one. . 

The argument thus far has contended that the patent in 
question ws not void upon its face, but is presumptively a 
good and valid patent in the hands of Hazelton; that if 
cannot be collaterally attacked in this action; that in 
Hazelton’s possession it enables him to destroy the plain. 
tiff’s business, and to molest him therein by asserting to his 
customers that he has no right to manufacture that par- 
ticular patented boiler, and that the only relief which the 
plaintiff or his customers can obtain against Hazelton on 
that patent is, by setting up the defense provided by 
statute, that Goulding was the inventor and not Hazelton, 
a defense which may not be known to anyone except this 
plantiff, and which certainly does not appear upon the face 
of the patent, and which would involve large and continued 
costs and expenses, and also the continued lives of Hazel- 
ton and Goulding. 

The Court below says, in its opinion : 

‘* There can be no doubt, | think, on the assumption that the statements 
in the bill are true, that this patent is void in the hands of Hazelton at the 


present time; * * * and if this Court should grant the prayer of this bill, and 
decree an assignment of this patent to complainant, the Court would put com 


plainant in a position to impose upon the public by a fraudulent and void 
patent, as, according to the bill, Hazelton has been doing.” 

This position does not seem to be sound inlaw. There is 
no suggestion in the bill that the plaintiff desires anything 
more than to be possessed of this patent, so as to stop 
Hazelton and those claiming under him from using it as 
a patent and thus deterring others. It cannot rightfully 
be said that the bill avers that the plaintiff desires to use 
the patent in the language of the Court below, ‘* to impose 


 - 


upon the public by a fraudulent and void patent.” The 
suggestion is gratuitous. But if the plaintiff could not 
enforce the patent that inability ought not in equity to 
constitute a reason why it should be left in Hazelton’s 
hands with full liberty to him to try to enforce it against 
the plaintiff and his customers. 

W hat the plaintiff is striving to accomplish by the bill is 
to get a patent, which of right belongs to him, and which, 
whether it be void or good, he is entitled to have for the 
purpose of protecting his own title and that of his vendees, 
to make boilers containing the improvement which he 
alleges, as matter of fact, was made by Hazelton. The 
existence of this patent creates a cloud upon the plaintiif’s 
clear right to make, and to sell to others to be used, the 
‘Tripod boiler,’ and he has a right to maintain this suit 
to have that cloud removed, even though he might be able 
to show, by extrinsic circumstances, that the patent was 
void were he sued thereon as an infringer. The rule in 
this regard is thus stated in Pomeroy (Pom. Eq. Jur., Vol. 
3, p. 427, et seq.). 

‘‘Where the instrument or proceeding constituting the alleged cloud is 
absolutely void on its face, so that no intrinsic evidence is necessary to show 
its invalidity; and where the instrument or proceeding is not thus void on its 
face, but the party claiming under it, in order to enforce it, must necessarily 
offer evidence which will inevitably show its invalidity and destroy its efficacy; 
in each of these cases the Court will not exercise its jurisdiction either to 
restrain orto remove a cloud for the assumed reason that there is no cloud. 
While this doctrine may be settled by the weight of authority, | must express 
the opinion that it often operates to produce a denial of justice. It leads to 
the strange scene, almost daily in the courts, of defendants urging that the 
instruments under which they claim are void, and, therefore, that they ought 
to be permitted to stand unmulested; and of judges deciding that the Court 
cannot interfere because the deed or other instrument is void; while, from a 
business point of view, every intelligent person knows that the instrument is a 
serious injury to the plaintiff's title, greatly depreciating its market value; 
and the Judge himself, who repeats the rule, would neither buy the prop- 
erty while thus affected, nor loan a dollar upon its security. This doctrine 
1s, in truth, based upon mere verbal logic, rather than upon considerations 
of justice and expediency.” 


On this point, see the authorities cited by Mr. Justice 
FIELD in Sharon vs. Terry (36 Fed. Rep., pp. 349 to 352). 
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In Pearsall os. Elliott (6 Peters, 98), this Court said: 


“ The principal object of the bill was to quiet the title by removing the 
cloud hanging over it in consequence of the outstanding deed. * * * This 
application is resisted upon the principle that the deed having been declared by 
this Court to be void on its face, can do no injury to the plaintiffs, who ought 
not, therefore, to be countenanced by a court of equity in an application to 
obtain the surrender of a paper from which they can have nothing to appre 
hend; by which application the defendants are exposed, without reasonable 
cause, to unnecessary expense. That under such circumstances a court of 
equity can have no jurisdiction over the cause. The Court is well satistied 
that this would be a proper case for a decree according to the prayer of the 
bill, if the defectiveness of the conveyance Was not apparent on its face, but 
was to be proved by extrinsic testimony. * * * The question whether a 
court of equity ought, in any case, to decree the possessor of such a paper to 
surrender it, is involved in considerable doubt. * * * Lord Eldon inclined 
to favor the jurisdiction (Bromley rs. Holland, 7 Ves., 3; Jackman es, 
Mitchell, 13 Ves., 581). 

‘In Hamilton cx, Cummings (1 Jobnson’s Ch. Rep,, 517) Chancellor Kent 
concludes a very able review of the cases on this subject with observing: ‘I 
am inclined to think that the weight of authority and the reason of the thing 
are equally in favor of the jurisdiction of the Court, whether the instrument 
is or is not void at law, and whether it be void from matter appearing on its 
face or from proof taken in the cause, and that these assumed distinctions 
are not well founded.’ The opinion of this learned Chancellor is greatly 
respected by this Court. He modifies it in some degree by afterwards saying: 

* * * «Perhaps the cases may all be reconciled on the general principle, 
that the exercise of this power is to be regulated by sound discretion, as the 
circumstances of the individual case may dictate, and that the resort to equity 
to be sustained, must be expedient, either because the instrument is liable to 
abuse from its negotiable nature, or because the defense not arising on its face 
may be difficult or uncertain at law, or from some other special circumstance 
peculiar to the case, and rendering a resort here highly proper and clear of all 
suspicion of any design to promote expense or litigation.” The Court forbears 
to analyze and compare the various decisions which have been made on this 
subject in England, because, after considering them, much contrariety of 
opinion still prevails, both on the general question of jurisdiction, where the 
instrument is void at law on its face, and on the expediency in this particular 
case of granting a perpetual injunction, or decreeing the deed to be delivered 
up.” ' 


It is quite clear, therefore, that equity has not yet de- 
cided that a patent for an invention, which patent is valid 
on its face and which cannot be impeached in a collateral 
action and which constitutes a cloud upon the plaintiff's 
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right, cannot, by a court of equity, be direeted to be trans- 
ferred to the owner of the real title to the thing patented, 
for his protection, and for that of his customers, who con- 
stitute the public, even though such patent might be de- 
feasible under the statute by proof of statutory extrinsic 


circumstances. 


Point VI. 


If this reasoning is sound the deeree below should be re- 
versed, with instructions to the Court to enter a decree in 
conformity with the prayer of the bill. 


BANNING & BANNING, 
CLARENCE A. SEWARD, 
Of Counsel for Plaintiff. 
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NO. 1,081. 


MILTON W. HAZELTON, 


BRIEF FOR APPELLEE. 


SUBMITTED UNDER THE 20TH RULE. 


The bill seeks to enforce the specific performance of 
a contract, and prays that the appellee, Hazelton, be 
decreed to convey to the appellant, Kennedy, Patent No. 
349,039, and that Hazelton may account for profits 
received by himfrom the manufacture of boilers made in 
accordance with such patent. 

The first five paragraphs of the bill are introductory. 


Paragraph VI. avers that on the 10th of July, 1884, 


H[azelton assigned to Kennedy a half-interest in two’ 
patents for improvements in boilers, and that on the same 
day Hazelton agreed, by a separate instrument in writing, 
to assign to Kennedy any U. S. patents which he, Hazel- 
ton, might thereafter obtain for improvements made by 
him in boilers, which agreement is recited in full, page 4 
of Record. 
We quote from the agreement so much as is impor- 
tant for this brief. 
[ hereby agree to assign and _ transfer to the said 
Kennedy, his legal representatives and assigns, any and 
‘all patents / may hereafter obtain fromthe United. States 
“ or the Dominion of Canada for the following inventions, 
“to wit: * * * And Ido hereby agree and undertake 
“ not to assign the aforesaid inventions which [ may make 
“or the patents obtained thereon to any other person.” 
That appellant understood this agreement to relate 
only to such patents as were obtained for inventions 
which Hazelton might personally make, is evident from 
the bill, as the gravamen of the action, or the foundation 
for relief, is based onthe allegations that the invention was 
actually made by Hazelton, and by him fraudulently com- 
municated to Goulding in order “to evade his covenant 
of the roth of July, 1884" (/. 7), and that Goulding per- 
mitted the use of his name “ solely with the intent of 
“ enabling the said Hazelton to avoid and evade the effect 
“ of his aforesaid assignment.” (PP. 8.) 
The bill practically admits, that if Goulding was the 
true inventor, and Hazelton took his title by assignment 
honestly, then appellant has no claim to the patent or 


standing in court. 
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Paragraph XII of the bill (f. 7) alleges that Goulding 
filed his application for the patent April 10, 1886; that it 
was allowed April 30, 1886; that it was assigned to 
Hazelton June 1, 1886; and that it was issued to Hazel- 
ton, as assignee of Goulding, December (September) 14, 
1550. 

The applicant is required to make oath that he is the 
inventor, and.the patent is prima-facie evidence that he 
was the inventor. 

R. R. Co. v. Stimpson, 14 Pet. 448. 


Roemer v. Simon, 95 U. S. 214. 


The grant of a patent gives the patentee the prima- 
facie right, and the burden of proof is on the party dis- 
puting it. 


Allen v. Hunter, 6 McLean, 303. 


The presumption of a patent is that the patentee is 
the inventor. 
Blanchard v. Puttman, 3 Fish. 186. 
Crouch v. Spear, 1 B. & A. 145. 


In view of these allegations of the bill and the law 
cited, it is not necessary for Hazelton to assert anything at 
all. The law is that Goulding was the true inventor, and 
that Hazelton is his legal assignee, and the burden is on 
appellant when he attempts to overcome the legal pre- 
sumptions. 

Taking up this burden, how does he propose to over- 
come the prima-facies which are against him? 


Paragraph XII of the bill charges that Hazelton con- 


federated with one Goulding to evade and avoid the effect 
of the said transfer of July 10, 1884, and procured Gould- 
ing to make, in his own name, an application for a patent 
for an improvement in boilers invented by said Hazelton, 
and that Goulding, by the procurement of Hazelton, did 
file an application for a patent for the said improvement, 
and, after an allowance and before the issue of the patent, 
the said Goulding assigned the said invention to the said 
Hazelton, and Letters Patent No. 349,039 were issued to 
Hazelton as Goulding’s assignee. (See Record, bottom 
o. 6; 0 2. 7.3 

The next paragraph of the bill (see top of p. 8, Kecord) 
avers “ that the said Milton W. Hazelton was the true, 
“ original, and first inventor of the improvements recited 


“ and claimed in said last-named letters patent, and that the 


- 
- 


same were not nor was either of them the invention of 


the said Henry C. Goulding; that the use of the name 


“of the said Henry tad Goulding was accorded by him 


my 


‘ with knowledge as aforesaid of the purpose or effect 


“thereof and without consideration, and solely with the 
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intent of enabling the said Hazelton to evade and avoid 
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‘the effect of his aforesaid assignment and the record 
‘ thereof.” 

It will thus be seen that appellant proposes to over- 
come the prima facies of the patent grant by stating such 
a method, and by making such allegations as render the 
patent void aé zuitio, and utterly worthless either in his 
own or in Hazelton’s hands; and he further so states his 
case that, unless the entire proceedings at the patent office 
is a gross fraud, he has no right. 


The bill prays, among other things, that said Hazelton 
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may be compelled to assign said Patent No. 349,039 to 


the appellant. 


The appellee, Hazelton, filed two demurrers to the 
bill, one (AXecord, p. 75) to so much thereof as seeks the 
assignment of said Patent 349,039, because such patent is, 
according to the allegations of the bill, absolutely void, 
and the court should not decree the assignment of a void 
patent. This demurrer also sets up that the facts set forth 
in said portion of the bill are not sufficient to give the 


court jurisdiction as to the subject matter thereof. 


The other demurrer (Accord, Pp. 76) is to the whole 
bill, and sets forth as causes of demurrer that the com- 
plainant has not in his bill made such a case as entitles 


him in a court of equity to any relief. 


Also, that the bi'l embraces two separate and distinct 
causes of action; one to enforce specific performance of a 


contract, and the other for the infringement of the patent. 


Also, that it appears by the allegations of the bill that 
said Patent 349,039 is absolutely void, and no suit can be 
maintained either to compel its transfer or for the 
infringement thereof. 

The court below sustained the demurrers and dis- 
missed the bill, but did not consider the question of mul- 
tifariousness (see opinion, bottom p. 17, Rec.), from 
which order of dismissal the complainant below appealed. 

For assignment of errors see p. 22, Rec. 

The first error assigned is that the court erred in dis- 


missing the bill. 


STATUTES AND AUTHORITIES. 

Sec. 4886 R. S., provides that “ Any person whv 
‘has invented or discovered any new and useful art 
‘may, upon payment of the fees required by law, and 
“ other due proceedings had, obtain a patent therefor.” 

Sec. 4892 provides that “ The applicant shall make 
“ oath that he does verily believe himself to be the orig- 
“inal and first inventor or discoverer of the ...... im- 
‘ provement for which he solicits a patent,” etc. 

Sec. 4895 provides for the issuing of patents to an 
assignee, but also provides that “ the application shall be 
‘ made and the specification sworn to by the inventor or 
“ discoverer.” 

Sec. 4920, relating to defenses, makes the fact that 
the patentee was not the original and first inventor or dis 
coverer of any material or substantial part of the thing 
patented, a good defense. 

A patent is void if the invention patented was not 
originally discovered by the patentee. 


/vans v. Eaton, 3 Wheat. 454. 


A party can take nothing by a void patent 


vans v. Eaton, 7 Wheat. 356. 


A patent embracing the invention of another is void. 


Watson v. Bladen, 4 Wash 550 


A patent issued to an alien upon a false affidavit 
of citizenship is not voidable, but void. J/ini's Assignee 


v. Adams, 3 Wall. Jr. 20. 


[f it appears from the records of the Patent Office in 


evidence that the statutory requirements have not been 


complied with, it is the duty of the court to hold the 
patent void. Whitely v. Swayne, 4 Fish. 117. 

One who has obtained the whole idea of an inven- 
tion from another cannot obtain a valid patent upon it 
for himself. Atlantic Works v. Brady, 107 U. S. 192. 

The appellee, Hazelton, does not admit as a mat- 
ter of fact that he confederated with Goulding and pro- 
cured him to make a false oath and obtain a patent for 
that which he, Hazelton, had invented, but the bill 
avers such to be the fact, and, for the purposes of the 
demurrer, the statements of the bill must be taken as 
true. It follows that the said Patent No 349,039 is 
absolutely void because, according to the bill, Goulding 
was not the inventor of the improvement therein de- 
scribed and claimed, but fraudulently applied for a 
patent for that which he knew had been actually invented 
by Hazelton 

Judge BLODGETT, in his opinion, said as follows: 

“ There can be no doubt, | think, on the assumption 
“ that the statements in the bill are true, that this patent is 
“ void in the hands of Hazelton at the present time and 
‘ would be void in the hands of complainant; that patent 
“ was obtained by fraudulent statements made by Goulding 


that he was the inventor; and as Goulding could take 
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‘ nothing by his false and fraudulent statements so Hazel- 
‘ton took nothing by the assignment of this void patent 


“ from Goulding; and if this court should grant the prayer 


~ , 


‘of this bill and decree an assignment of this patent to 
“ complainant the court would putcomplainant ina position 
“ to impose upon the public by a fraudulent and void patent, 


“as, according to the bill, Hazelton has been doing.” 


The patent being void, it has no value. The bill 
therefore lays no foundation for the interference of a court 
of equity 

It is urged that the court should not inquire into the 
validity of the patent. The court will not go outside of 
the record to investigate questions of fact, but will con- 
sider conclusions of law which follow from statements of 
fact contained in the bill. 

It was urged below, that as between the complainant 
and defendant, the patent is valid, and that the defendant 


is estopped from urging its invalidity. 


Judge BLODGETT, in his opinion, answered this point 
as follows: 

“It is urged that it does not lie in the mouth of 
“ Hazelton to object that this patent is void so long as he 
“has by his own acts given it currency and dealt with it 
“as valid, and there might be some force in this point if 
“ the bill did not show that the patent is totally valueless 
“and void aé initio from the fraudulent practices by 
“ which its issue was obtained, so that a court of equity 
‘would abuse its high character and prerogative by treat- 
“ing this patent as property. It would be as consistent 
“ for the court to compel the conveyance of lands which a 
“ party held or pretended to hold under a forged deed 
“when the party seeking to compel such conveyance 


“knows of the forgery.” 


It is well settled that a court of equity will not decree 
the specific performance of an illegal contract. 
Hazelton, by his agreement, undertook to assign to 


Kennedy patents of the United States obtained by him, 
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Hazelton, for inventions made by him relating to boilers. 
Patent No. 349,039 was not obtained by Hazelton, but 
was obtained by Goulding, and, according to the bill, is 
void; is, in effect, no patent and has no value. There 
was no error in dismissing the bill. 

The second error assigned is that the court erred in 
the reasons assigned for dismissing the bill. It is unneces- 
sary to consider this point, because, if there was no error 
in dismissing the bill, the reasons assigned for such dis- 
missal are not material. 

The third error assigned is that the court erred in 
holding (a), that the patent to Goulding was void as 
between the parties; (4) that Hazelton is not estopped in 
insisting upon the invalidity of the patent; (c) that the 
court could consider the question of validity. 

If the Goulding patent mentioned in the bill is void, 
it must be void as between the parties to this suit. It 
cannot be void as against all other parties and be valid as 
between the parties to this suit. 

As to defendant's estoppel. The question of validity 
or invalidity is not raised by the pleading of the defendant 
Hazelton; it is a question which arises on the face of the 
bill. The doctrine of estoppel as presented by counsel for 
appellant does not, in fact, arise in this case. Appellant 
having in his bill stated facts from which it appears as a 
conclusion of law that the patent in controversy is void, 
he, and not Hazelton, is estopped from claiming that it 
is valid even as between the parties. 

As to the remaining point, whether the court 
could properly consider the question of validity of the 


patent. It was not only the privilege but the duty of the 
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court to consider the facts set forth by the bill and deter- 
mine whether or not such facts present sufficient grounds 


for equitable interference. 


NOTES ON APPELLANT'S BRIEF. 
The contract itself is discussed under Point III., 
page 6, et seg. In the citation from Aspinwall Co. v. 


Gil/ occurs the statement “ if valid at all.” 


In Littlefield v. Perry the contract for future improve- 
ments only covers perfecting the machine sold, and an 


examination of the case shows that the court only enforced 


it as to improvements made at the date of the sale. 


In Appleton v. Lacon, 2 Black, 699, the court held 
that, whena party was employed as an inventor, such a 
contract only applied to improvements made while such 
party was so employed, and did not cover subsequent 
inventions. See, also, to the same point, S/ebdins Co. v. 
Stebbins, 4 F. R. 445. 

The agreement in this case goes farther than the 
average contract of its kind, and farther than any one that 
has, so far as we are advised, ever been sustained. It 
may not be important to discuss the question as to whether 
the agreement is void or not, but we call attention to the 
following points; 

1. It relates to things not in existence, and there- 
fore void at common law 

2. It not only relates to the kind of boilers shown 
in the patents sold, but the boilers of all kinds, and is 
therefore independent of the patents sold. 


3. It is practically without consideration. 
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4. It is without limit as to time. 
5. It is practically in restraint of the use of the 
inventive talent, as no one will exercise such talent for a 
nominal dollar. 

Page 10, Clause |. It is practically asserted that 
$10,000 was paid for this agreement.. The assignment 
(Record, p. 10) says, “in consideration of one dollar, 
* * and other considerations.” As this agreement only 
recites the consideration of one dollar, it does not seem 
reasonable to transfer the $10,000 consideration paid for 
the two patents assigned, to an agreement to convey that 
which might never exist. The bill (f. g) asserts that the 
$10,000 was paid for the two patents. 

Clause Il. Hazelton has not obtained any patent for 
any invention made by him. 

Clause III. Thisclause contradicts the entire theory 
of the bill, and has no foundation in any of its allegations 

Page 11, Clause V, incorrectly states the agree- 
ment, as it omits the words “the aforesaid inventions 
which I may make,” on which the sole right to recover is 
founded in and by the bill 

In the same clause it is insisted that Hazelton ought 
not to be permitted to assert that, although he got a 
patent, he was not the inventor. Hazelton makes no such 
assertion; that assertion is made by the appellant, and 
Hazelton only calls the attention of the court to the fact 
that. if appellant's assertion is true, the patent must neces- 
sarily be void. 

In this clause Hazelton’s legal position is attempted 


to be stated on the ancient history plan of putting a speech 
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| intohis mouth. Hazelton makes no such claim as counsel 
makes for him. His position is simply that, if appellartt’s 
allegations are true, there is no patent either to retain or 
transfer. He accepts the statement of this court in 
Appleton v. Bacon, 2 Black, p. 704, that a patent issued 


toa Wrong person must be delivered up and canceled. 


Hazelton stands on his legal presumption. It is the 
appellant, and not Hazelton, who is asserting rights based 
on a fraud which appellant alone alleges has been practiced 


on the government 


Clause VI well defines Hazelton’s legal position, and, 
if appellant believes in his charges of fraud, he should pur- 
sue the course pointed out in his citation from J/ahn v. 
Harwood instead of asking a court of equity to transfer 
the fraud tohim. The reasons for not pursuing this course 
are found on page 13, where counsel suggests that the 
patent with its prima facies has a commercial value, as it 
cannot properly be asserted that it is void on its face, and 
can therefore be used for commencing vexatious suits, 
making threats, etc. He does not, therefore, want the 
patent canceled or declared void, but wants a court of 
equity to transfer to him a legal fraud in order that he 
may perpetrate commercial frauds. Otherwise, why does 
he want a patent transferred to him which he says he 
knows was obtained by perpetrating a fraud on the gov- 
ernment? 

Appellant makes no such showing as takes this case 
out of the rule stated in Pom. Eq. Jur. vol. 3, p. 427, cited 


p. 17 of his brief, in relation to clouds. 


One cause for demurrer was, that the bill was multi- 


farious, because it included an averment of infringement 
and a prayer for an accounting, etc., therefor. Point III 
of appellant's brief is devoted to a defense of the right SO 
todo. On page 13 it is asserted that “ This suit is not to 
‘enforce a patent but to compel the performance of an 
'agreement to convey one 

Under the statute cited by appellant, if the court finds 
that the party obtaining the patent was not the original 
and first inventor, “judgment shall be rendered for the 
defendant with costs.’ 

This clause refers to anticipations in and by prior art, 
and has nothing to do with fraudulently obtained patents 
or with the facts stated in this bill. 

Page 16, it is stated, that “There is no sugges- 
“tion in the bill that the plaintiff desires anything 
“more than to be possessed of this patent, so as to 
“ stop Hazelton and those claiming under him from using 
“it as a patent and thus deterring others.” The court 
can hardly recognize appellant's desire to save Hazelton 


from evil as a reason for transferring the patent. 


CLOUDS ON TITLE. 

Authorities relating to clouds on title are cited and 
argued, but they are pointless, as the bill does not 
aver the existence of any clouds or of any defects in the 
title to the two older patents sold. 

There is nothing clouded. A later patent does not 
supplant or cloud an older one. Removing a stumbling 
block and removing a cloud are two different things. 
It is one thing to remove a cloud and another thing to 


make a donation 
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Appellant, by his bill, is asking the court to take 


a fraudulent patent away from Hazelton and to give it 


NOTES ON APPELLANT'S AUTHORITIES. 

It is claimed that the case of Ambler v. Whipple, 20 
Wall. 540, sustains the appellants position. The case 
does not sustain the position. The statement of facts 
shows that the patents were not exhibited, and that the 
case proceeded Upon certain copartnet ship articles between 
Ambler and Whipple, and it was asserted that the patent 
to Whipple and Dickerson was substantially the same as 
the older one to Ambler and Whipple, and that, at-the 
time of the filing of the bill, Whipple and Dickerson had 
realized one hundred thousand dollars out of the patent 
itself. The court held that Ambler was entitled to an 
account, and did not pass upon the question as to whether 
the Whipple and Dickerson patent was a valid patent or 
not, as all questions relating to the patents were dismissed: 
and the court states (p. 555), that, as the patents were not 
present, the opinion would proceed on other principles. 

he question as to whether the Whipple and Dicker- 
son patent was a void or a valid patent was not raised, the 
bill being for an accounting, and, therefore, the question 
now present d to the court could not have been decided 


The bill there proceeded upon the assump- 


in that case. 


tion that the patent was valid but unimportant, as the alle- 


gations of the bill w ere. that it did not substantially differ 


from the older patent. The questions as to the rights of a 


partner which were there decided have no relation to this 


suit, based on a naked contract for certain improvements 


* 


a 
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in which there is no partnership, and where there is no 
claim that the patent was for the invention of complainant, 
as there was in the Ambler case 

lhe authorities relating to the surrender and cancel- 
lation of an instrument have no applicability to the case 
at bar. A court of equity may have jurisdiction to order 
the surrender and cancellation of an instrument, a suffh- 
cient case being made out. It does not follow that a court 
of equity ought to decree that a patent which the com- 
plainant avers was fraudulently obtained and is void, shall 
be assigned by defendant tothe complainant, thus giving 
an appearance of validity to that which is fraudulent and 
void on the appellant’s showing 

On page 9 of appellant's brief, reference is made to 
the case of Stark v. Starrs, 6 Wall. 419, the point being 
that where one party has acquired the equitable right to 
property to which the other has the legal title, a court of 
equity could compel the conveyance of the legal title. 


The case relates to property. The court recognized the 


es 


doctrine, but stated that it had no applicability to the case 


then before the court because no prior or better right to 
the land in dispute was shown in the plaintiff. To come 
within the doctrine relied upon, the appellant here 
must satisfy the court that he has the right to a patent, 
which, as he asserts, was fraudulently obtained and 1s 
void 

On the same page Ruggles v. Eddy is cited. It 
does not appear from the case how the suggestion as to 
the fraud arose, nor on what it was based. It appears 


that there had been an assignment of a patent, and the 


a ep RN 
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only suggestion is that the patentee could not availhim- . 
self of a subsequent fraud to avoid his own assignment. 
We must repeat, Hazelton ts net pleading fraud, the com- 
plainant avers it. 

We respectfully submit that there was no error in dis- 


missing the bill. 


L.. L.. BOND, 
Ek. A. WEST, 
foi 4 lppellee 
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UNITED STATES SUPREME COURT. 


Joun P. KENNEDY, 
Appellant, 


na. 


Mitton W. HAZELTON 


Plaintiff's Reply to Appellee’s Brief. 


I. 


It isa familiar rule of equity jurisprudence that, if the 
plaintiff is entitled to any portion of the relief prayed on 
the case as made by the Bill, a general demurrer for want 
of equity will not be sustained. 

One of the covenants sued on was: 


Not to assign the aforesaid inventions, which ] may make, to any other per 


son, firm or firms, corporation or corporations.” 


The Bill avers that Hazelton made the invention de- 
scribed, and the demurrer admits the facet. 

The Bill alleges (p. 8) that Hazelton has made and sold, 
and is now making and selling, boilers containing such in 
vention. The demurrer admits that faet. 

The Bill avers that Hazelton has derived and received, 
and is now deriving and receiving great benefits and advan- 
tages therefrom. The demurrer admits this fact, 

Every such sale was an assignment of Hazelton’s right 
to use and sell his invention, and the plaintiff alleges (p. 8) 


, 
t 
He 
: 
: 


that such sale was ‘‘an infringement of his rights as the 
equitable owner thereof,’ and demands an accounting 
thereon, irrespective of any question of the validity or 
invalidity of the patent. 

The right claimed was a covenant right, pure and simple, 
and the Court had jurisdiction thereof by reason of citizen- 


ship. 
II. 


The appellee's brief, to avoid the effect of this portion of 
the Bill and relief, states that the covenant is void upon 
the various grounds assigned (py. lO, 11), and that it was 
without consideration. 

The covenant expresses one dollar, is under seal, and the 
Bill \}). 7) allewes : 

‘*T agreed with him to purchase from him his one half interest in the said 
last two patents for the sum of $10,000, upon the condition, then assented to 


by the said Hazelton, that, in consideration of such purchase and sum, the 


said Hazelton would assign and transfer to me any and all letters patent * * 


which he might thereafter obtain for improvements * * in boilers, * * and 
that he would not assign such inventions * * to any other person, firm or 


( orporation ; 


There was, therefore, a three-fold consideration for the 
covenant. 

Such covenant was not void upon any of the grounds 
suggested. 

The principal ground is that the invention was not in 
esse When the covenant was executed. This is a somewhat 
familiar objection, borrowed from the common law. 

That it has no manner of application to a covenant to 
convey a future invention of a specific kind when made, or 
a patent therefor whenever obtained, was shown by the 
cases cited under Point LL. of the original Brief. This puar- 


ticular objection was disposed of in 
Union Co. es. Lounsbury (41 N. Y., 363), 


< 


< 
> 


Burr es. De la Vergne (102 N. Y., 416), 
the Court in the last case saying— 

‘* The agreement related to an inchoate invention not perfected or patent- 
able at the time the agreement was made. The plaintiff by the agreement 
acquired an equitable right, which attached to the interest of the defendant 
in the patent subsequently issued, and he is entitled to demand a legal title 
corresponding with his equitable interest.” 


Hazelton admits that he made the invention. He also 
admits the allegation (p. 8) in the Bill 
‘*that the use of the name of Goulding was accorded * * * * solely with 
the intent of enabling the said Hazelton to avoid the effect of his aforesaid 
assignment, and that said improvement and invention and said Letters Patent 
were embraced in and covered by said covenant.” 


This is also admitted by the demurrer, and the case is 
therefore brought within the cited authorities as one in 
which the equitable title to both the invention and the 
patent was secured to the plaintiff, and he is entitled to the 
remedies of a court of equity to protect the same. 


Itt. 


Hazelton’s covenant was to assign 
‘‘any and all patents I may hereafter obtain.’ 


Whether Hazelton ‘** obtained’”’* the patent in controversy 
is a question of fact. The patent answers such question in 
the affirmative, for it was issued to Hazelton directly, as 
assignee of Goulding. The physical facet, therefore, is that 
Hazelton ** obtained’ the patent. If it be suggested that 
such obtainment was without relevant consequence, unless 
Hazelton ‘*made’’ the invention, the answer is that the 
Bill (p. 8) avers— 

‘that the said Hazelton was the true, original and first inventor of the im 


provements recited and claimed . 


and the truth of such averment is admitted. 


Therefore, and under either interpretation, the plaintiff 
is the equitable and exclusive owner of the right, as against 
Hazelton, to make, use and vend the designated improve- 
ment, and he should account therefor, and be compelled to 
surrender his muniment of title, which accords to him 
alone such exclusive right. 

The suggestion that the agreement goes further than pre- 
ceeding agreements, in that it covers ** boilers of all kinds,”’ 
is sustained by the third clause only of the covenant, and 
such clause is not now in controversy. 

The bill (p. 3) alleges that the two purchased patents 
(224,635 and 247,910) were for ** improved sectional boilers,” 
and that Hazelton stated (p. 5) that the tripod boiler was 
an improvement upon the boilers sv as aforesaid patented, 
i. €., upon the sectional boiler, and Hazelton is making one 
and the same upright and stationary boiler containing the 
three patented improvements. These admitted facets bring 
the covenant and the case within the authorities as one 
which equity will enforce, and protect as often as justice 
may require.: The ‘Tripod Boiler” (p. 5) divides the 
standpipe of the two previous patents into two or three 
hollow water-legs, extending through the brickwork enclo 
sure of the boiler, and terminating at the floor level of the 
boiler room, thereby instructing everyone that the improve- 
ment was upon an upright and stationary boiler, such as 
described in clause one of the covenant, and in the two 
original patents. 

Certainly, Hazelton ought not in equity to be allowed to 
retain the 810,000, and then to say, ‘*my covenant was so 
broad, and had so long to run, that it is void.” 

If the third stipulation in the covenant be too broad, the 
first and second are good, and are susceptible of being en- 
forced in equity. 

U.S. es. Bradley (10 Peters, 360). 
Gelpcke es. City (1 Wall., 222). 
U.S. es. Hodson (10 Wall., 408). 


Iv. 


As was urged in the original brief, the patent is prima 
Jacie valid in the hands of Hazelton, and gives him an 
apparent right to make, use and vend, to the exclusion of 
the plaintiff, and of all his customers, the thing patented. 
The validity of such patent cannot be contested, or judi- 
cially decided in this action. 

If the plaintiff be the equitable owner of the invention, 
and of the patent, he is entitled to have this instrument, 
which is a cloud upon his otherwise clear right to make 
and sell to his customers the thing patented, surrendered to 
him; and some other and more attractive and controlling 
reason ought to be found for denying his request in that 
regard than that Hazelton has been successful in inventing 
a newand fraudulent process for avoiding the effect of. a 
lawful agreement. 


BANNING & BANN 
C. A. SEWARD, 
For Plaintiff. 
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MEHITABEL B. GREENE, &C., ET AL. VS. JAMES TAYLOR ETAL. 1 


] Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms, 
in the city of Chicago, in the district aforesaid, before the Hon. 
Henry W. Blodgett, district judge of the United States for said 
northern district of Illinois, on Thursday, the first day of July, In 
the adjourned May term of said court, In the year of our Lord one 
thousand eight hundred and eighty-six, and of our Independence 
the one hundred and tenth year. 


WM. H. BRADLEY, Clerk. 


NORTHERN District oF ILLINOIS, ss: 


James Taytor and Joun Bruce 
Us. 

WittiaAm Scorr Ropertson, Hucu Tempieron, Joun 
McAllister, Benjamin E. Gallup, Francis B. Pea- 
body, Mehitable B. Greene, Widow, &c.; William } In Chancery. 
W. Crapo and Charles W. Clifford, Trustees, &c.; ] 
Robert b. Greene, Susan 4G. Page, Horatio N. 
Greene, Francis B. Greene, and Kdmund Cum- 


mings. : 

Be it remembered that on the twenty-fourth day of January, 1878, 

came the complainants, by their solicitors, and filed in the office of 

the clerk of the circuit court of the United States for the 

2 northern district of Illinois, at Chicago, in said district their 

bond for costs and bill of complaint in said entitled cause; 

which said bond and bill are, respectively, in the words and figures 
following, to wit: 


3 Unirep Srates or AMERICA. ) ‘ 
? . . - . . > BS hs 
Northern District of Illinois, | 


Circuit Court. Mareh Term, A. D. 1878. In Chancery. 


JAMES Taytor, Jonn Bruce 


is, 
Wittram Scorr Ropertson, Joun McArutstrer, Hucu Tempceton, 
et al, 


We enter ourselves security for costs in this cause and promise 
to pay all costs which may accrue to the opposite party in this 
action, or to any of the officers of this court, and in default ef pay- 
ment by the plaintiffs of any costs ordered or adjudged to be paid 
by — we hereby agree and stipulate that execution may issue 
against our property for any costs taxed against them. 

Dated this twenty-third day of January, A. D. 1878. 


McCOY & PRATT. 


Endorsed: Filed Jan’y 24, A. D. 1878. Wm. H. Bradley, clerk. 
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4 UnItTep STATES OF AMERICA, \ 
Northern District of Illinois, § 


8 8 . 


Circuit Court of the United States for the Seventh Circuit and North- 
ern District of Illinois, Sitting in Chancery. 


To the judges of the circuit court of the United States for the seventh 
circuit and northern district of Illinois: 

James Taylorand Jolin Bruce, who are citizens and subjects of the 
United Kingdom of Great Britain, Ireland, and Scotland and resi- 
dents of Leith, in said Scotland, bring this their bill against Wi!- 
liam Scott Robertson, Hugh Templeton, John McAllister, Benjamin 
E. Gallup, — Frances B. Peabody, citizens of the State of Illinois 
and residing in said district aforesaid; and therefore your orators 
complain and say that heretofore, to wit, in the term of July, in the 
year of our Lord one thousand eight hundred and seventy-seven, in 
the circuit court of the United States for the seventh circuit and 


northern district of Illinois, by the consideration and judgment of 


said court, your orators recovered against said William Scott Rob- 
ertson, defendant in this suit, the sum of twenty-one thousand seven 
hundred and eighty-six dollars and seventy-one cents for the dam- 
age which they had sustained as well by reason of the non-perform- 
ance of the covenants in the declaration in that cause mentioned as 
for the costs and charges of your orators by them about their suit in 
that benalf expended, which were adjudged to your orators in and 

by the said court, whereof the said William Scott Robertson 
5 — convicted, as by the record of the said judgment in the 

oftice of the clerk of said court, reference being thereto had 
and to which for greater certainty your orators pray leave to refer, 
will more fully and at large appear. 

And your orators further show unto your honors that the said 
judgment so recovered in manner aforesaid remaining in full force 
and effect, and the costs and charges and damages aforesaid unpaid 
and unsatisfied, your orators, on or about the fifteenth day of Octo- 
ber, in the year of our Lord one thousand eight hundred and sev- 
enty-seven, for tiie purpose of obtaining satisfaction of the said judg- 
ment, sued and prosecuted out of the said court a writ of the peo- 
ple, called a fieri facias, directed to the United States marshal for the 
northern district of Illinois, that being the district in which said 
defendant resided at the time of the issuing of said writ; by which 
said writ the said marshal was commanded that of the goods, chat- 
tels, lands, and tenements of William Scott Robertson, defendant, in 
your district you cause to be made the sum of twenty-one thousand 
seven hundred and eighty-six dollars and seventy-one cents, which 
vour orators in the said cireuit court recovered against the said de- 
fendant, William Seott Robertson, and that he should have the 
money at the clerk’s office of said court, at Chicago, in said district, 
in ninety days from the date thereof to satisfy the judgment so re- 
covered by your orators as aforesaid, and that he should have then 

and there that writ. 
6 And your orators further show unto your honor that the 
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said writ of fiert facias, before the delivery thereof to the said 
marshal of the said district aforesaid, was duly endorsed, and was 
afterward and on or about the fifteenth day of October, in the year 
of our Lord one thousand eight hundred and seventy-seven, deliv- 
ered to the said marshal to be executed in due form of Jaw. 

And your orators further show unto your honor that the said 
marshal of said district aforesaid, on the twelfth day of January, in 
the yearof our Lord one thousand eight hundred and seventy-eight, 
returned on the said writ, to him in that behalf directed and deliv- 
ered as aforesaid, that I have made demand and diligent search and 
can find no goods or chattels, lands or tenements, of the within de- 
fendant in my district whereof I can make the amount of the 
within execution or any part thereof, and I return this execution 
wholly unsatisfied. 

Dated Jan’y 12, A. D. 1878. 

J. 8S. HILDRUP, U. 8. Marshel. 
ILLWELL, Deputy. 


Marshal’s fees: 


SRSA en Se os ase gene ee eR > 2 
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As by the said writ of fiert facias and the directions and the return 
of the said marshal endorsed thereon, as aforesaid, filed in the office 
of the clerk of the said circuit court on the day and year last men- 

tioned will more fully appear, and to which or to a copy 
7 thereof your orators pray leave to refer. 

And your orators further show unto your honor that the 
said judgment still remains in full force and effect—not reversed or 
satistied or otherwise vacated—and that the saiel William Scott 
Robertson has not paid the same to your orators, but has hitherto 
wholly neglected and refused to do so. 

And your orators further show unto your honor that there is now 
actually and equitably due to your orators upon the aforesaid judg- 
ment the sum of twenty-one thousand seven hundred and eighty- 
six dollars and seventy-one cents, together with the interest thereon 
from the thirtieth day of July, one thousand eight hundred and 
seventy-seven, over and above all claims of said defendant, by the 
way of set-off or otherwise. 

And your orators further represent, upon information and belief, 
that the suid defendant, William Scott Robertson, is the owner of 
or is in some way or manner beneficially interested in the following 
described real estate in said district, viz: 

Fifty (50) feet on South Halstead street, being numbers 691 and 
693, with buildings thereon ; one hundred (100) feet on Butterfield 
street and improvements thereon ; twenty-five (25) feet on Fulniss 

street with improvements thereon, all in the city of Chicago ; 
S also forty (40) acres in section twelve (12), Washington 
Heights, corner of Western avenue and 95th street; also 
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twenty (20) acres in Morgan park ; also ‘eight hundred feet in Mel- 
rose; also one hundred and sixty (160) acres in Bloom ; also fifty 
(50) acres improved land in Bloom; also six (6) lots in Hyde park, 
all in the county of Cook and State of Illinois; also a house, and lot 
in El Paso, Woodford county, and one hundred and sixty (160) acres 
of land in said Woodford county; also eighteen (18) lots in Peoria 
City, in Peoria county, and about three hundred and sixty-four (364) 
acres of land in said Peoria county, and about three hundred and 
fifty acres of land in Putnam eounty; also two hundred and sixty- 
eight and one-half (2683) acres of land in Canton, near Fulton 
county; also one hundred (100) acres of land in Marshall county ; 
also three hundred and twenty acres of land in [riquois county ; also 
lots numbered 26, 27, and 28, in block six, in MeNiel’s subdivision 
of blocks 6, 7, and 8, in Wright’s addition to Chicago, excepting the 
asterly 2 feet of said lot 26, otherwise described as follows: 

Beginning at a point on the southwest corner of lot 28,in block 6, 
In MeNiel’s subdivision of blocks (),  § and S, in Wright's addition 
to Chicago, being at the intersection of the north line of Madison 
street with theeast line of Sheldon street; thence north along said east 
line of Sheldon street 116 feet to an alley 16 feet im width, and 

thence east along the south line of said alley 73 feet; thence 
) south and parallel with said east line of Sheldon street 116 

feet to the north line of West Madison street; thence west 
along the north line of West Madison street 73 feet to the place of 
beginning, being and comprising lots 28, 27, and the west 25 feet of 
lot 26, in block 6, in MeNiei’s subdivision of blocks 6,7, and 8, in 
Wright’s addition to Chicago, with the buildings thereon erected. 

Also lots numbered 30, 31, 32, 33, 34, 35, 36, 37, 38, and 39, In 
block 2, in Sweet, Cole, and Buel’s subdivision of blocks or lots 1 and 
2 of Hunter’s subdivision of the northwest quarter of section 31, 
township od, range 14 east. 

Also the southeast quarter of the southeast quarter of section 7, 
town. do, range 15 east. 

Also lots 2,3, 4,5.6,7,8, 9,10, and 11,in block 3,in C. W. Deane’s 
homestead addition to Washington Heights, being a subdivision of 
the northeast quarter of section 11, town. 87, range 13 east. 

Also lets 3, 4, 5,6, and 8, in block 5, in Pearson & Kinsie’s addi- 
tion to the town of Irving Park, being a subdivision of the south 
half of the southwest quarter of the northwest quarter of section 14, 
town. 40, range 15 east. 

Also 50 acres east of road of the cast half of the northwest quarter 
of section 9, town. 55 north, range 14 east. 

Also 160 acres in the south half of section 4, town. 35 north, range 
14 east. 


Also the northeast quarter of the southeast quarter of sec- 
10 tion 7, town. 39 north, range 15 east, in Cook county, and all 
in the State of Illinois. 
Also the southeast quarter of the southeast quarter of section 7, 
town. 35 north, range 15 east. 
Also the west half of the southeast quarter of section 7, town. 35 
north, range 15 east. 
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Also the southeast quarter of section 7, town. 35 north, range 15 
east—which might and ought to be applied to the payment of your 
orators’ said judgment against him, the said William Scott Robert- 
son; but your orators represent that the title and interest of said 
defendant, William Scott Robertson, in and to said property, as 
shown by the record, is such that your orators are unable to reach 
the same by execution; that they are unable to obtain a correct de- 
scription of a large portion of said property ; that they are unable 
to ascertain the condition of the title to said property, and that they 
verily believe that said defendant, William Scott Robertson, owns 
and holds a large amount of property to which he has not filed his 
title deeds, and of which the title does not stand in him of record. 

Your orators further represent, upon information and belief, that 
a considerable portion of said property is improved and has build- 
ings thereon; that said improved ‘property is leased, and that the 
rents thereof are constantly becoming due and are being collected 
by said defendant Robertson, when they ought to be applied to the 

payment of your orators’ said judgment; that a portion of 
1] said real estate above described is the property known as the 

Jefferson Park Hotel, on the corner of West Madison and 
Sheldon streets, in the city of Chicago, and brings in a large rental 
monthly ; that the property known as numbers 691 and 693 South 
Halstead street, in the city of Chicago, also brings in a large monthly 
rental, but that the title of record to said property is such that your 
orators are unable to realize thereon under execution; that a large 
portion of said real estate is farm property, and brings in a large 
annual rent, all of which said rents should be applied to the pay- 
ment of your orators’ said judgment. 

And your orators further show unto your honor that on or about 
the — day of ——, and before that time,in the year of our Lord 
one thousand eight hundred and the said defendant, William 
Scott Robertson, engaged in business at the city of Peoria, and also 
at the city of Chicago, in said district, and that your orators are in- 
formed and believe that in the course of the said business of the said 
defendant, William Scott Robertson, divers persuns became indebted 
to him to a large amount, and that the said defendant last named, 
at the time of filing this your orators’ bill of complaint, has debts 
due to him, and for which he holds divers securities and evidences 
toa large amount, and has divers goods, wares, and merchandise 

and other articles of personal property, which belong to him 
12 or in which he is in some way or manner beneficially inter- 

ested, and that he has equitable interests and things in action 
of some nature or kind which might and ought to be applied to the 
payment of your orators’ said judgment against him, the said de- 
fendant, Williain Scott Robertson. 

And your orators also charge that the said defendant, William 
Scott Robertson, is the owner of or in some way or manner benefi- 
cially interested in some real estate in this or some other State, or 
some chattels real of some name or kind, or some contract or agree- 
ment relating to real estate, or the rents, issues, and profits of some 
real estate; and also that the said defendant, William Scott Robert- 
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son, is the owner of or in some way beneficially interested in the 
stuck of some company, incorporated or unincorporated, or in the 
profits of some company or copartnership, and also that he had in 
his possession, at the time of the filing of this your orator’s bill of 
complaint, some money in coin or bank bills, or that he has money 
deposited in some bank or elsewhere to his credit, or that he has 
money or securities for the payment of money held by some other 
person in trust or otherwise for his benefit. 

And if the said defendant, William Seott Robertson, has made 

any sale, assigument, or transfer of his property or eflects or 
13 any part thereof, your orators expressly charge that they be- 

dieve such sale, assignment, or transfer is merely colorable, 
and made with a view of protecting the property or effects of said 
defendant, William Scott Robertson, so assigned, and placing the 
same beyond the reach of your orators’ said judgment, and enabling 
the said defendant, William Scott Robertson, to control and enjoy 
the same and the avails thereof, or to hinder or delay your orators 
in the collection of their debt now in judgment as aforesaid, and 
that so it would appear if the said defendant, William Scott Rob- 
ertson, would state and set forth when and to whom such sale, trans- 
fer, and assignment was made, and what was the amount in value 
of the property or effects so sold, assigned, or transferred, and what 
were the terms upon which said sale, transfer, or assignment was 
made, and what disposition has been made of the property or effects 
so sold, assigned, or transferred, and in whose possession the same 
now is or what has been done with the avails thereof; and your 
orators claim a full and complete discovery of all such property, 
effects, and things in action belonging to the said defendant, and of 
all trusts whereby any property, debts, or effects are held for the use 
or benefit of the said defendant last named, and of every sale, assign- 
ment, or transfer which the said defendant last named has made of 
his property, debts, or other effects, and of the person or persons to 
whom such sale, assignment, or transfer has been made, the amount 

and value of the property, debts, or other effects so sold, 
14 assigned, or transferred, and the trusts and other conditions 

upon which such sale, assignment, or transfer was made, and 
all the facts and circumstances relating thereto, and particularly 
what is the situation of the property, debts, or other effects sold, 
assigned, or transferred at the time of filing this your orators’ bill 
of complaint. 

And your orators further show unto your honor that they have 
reason to believe and do believe that the said defendant last named 
has property and other equitable interests, things in action, or effects 
of the value of more than one hundred dollars, exclusive of all prior 
first claims thereon, and which your orators have been unable to 
reach by execution on said judgment against the said defendant 
last named, and that this your orators’ bill of complaint is not ex- 
hibited by collusion with the said defendants or with any other 
person or for the purpose of protecting the property or effects of 
said defendant, William Scott Robertson, against the claims of 
other creditors, but for the sole purpose of compelling payment and 
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satisfaction of the judgment so as aforesaid recovered by your ora- 
tors against the defendant. 

And your orators further represent that they are informed and 
believe, and so state the fact to be, that John McAllister, Hugh 
Templeton, Benjamin Kk. Gallup, Frances B. Peabody, — other 
parties defendant herein named, or some one or more of them, 

have in their possession or control divers goods, wares, and 
15 merchandise and other articles of personal property, and 

hold the title to certain real estate which belongs to the said 
defendant, William Scott Robertson, or in which he is in some way 
beneficially interested; that a portion of said real estate has been 
conveyed to them since the rendition of said judgment, and a por- 
tion of which was conveyed to them, or some of them, before the 
rendition of said judgment, but after the verdict of the jury had 
been found on which such judgment was afterward rendered, and 
for the purpose of defrauding your orators and preventing them 
from selling said real estate to satisfy their said judgment and in 
the expectation that the same would be rendered and without good 
consideration ; and your orators claim a full and complete discovery 
of all such property, effects, and things in action and of all such veal 
estate and conveyances and the precise terms and conditions upon 
which the same are so held and controlled by them or either or any 
of them. 

And your orators well hoped that the said defendant, William 
Scott Robertson, would have paid to your orators the amount due 
them on said judgment or would have applied for that purpose any 
property, money, debts, or other equitable interests or things in 
action belonging to him or in which he is in any way interested, as 

in equity and good conscience he ought to have done. 
16 But now so it 1s, may it please your honor, that the said 

defendant, combining and confederating together and with 
divers other persons to your orators unknown, but whose names, 
when discovered, he prays may be inserted herein, with proper and 
apt words to charge them, and contriving how to injure and defraud 
your orators in the premises, neglects or refuses to pay the amounts 
so due to your orators on their said judgment, or to apply for that 
purpose any property, money, debts, or other equitable interests or 
things belonging to said defendant, William Scott Robertson, and for 
reason whereof the said defendant sets up a variety of unfounded 
pretenses; all which actings, doings, neglects, and pretenses are con- 
trary to equity and good conscience and tend to the manifest wrong 
and injury of your orators in the premises. In tender considera- 
tion thereof, and forasmuch as your orators are remediless in the 
premises at and by the direct and strict rules of the common law, 
and cannot have adequate relief save in a court of equity, where 
matters of this and a similar nature are properly cognizable and re- 
lievable, to the end, therefore, that the said defendants may, if 
they can, show why your orators should not have the-relief hereby 
praved, and may, upon their several and respective corporal oaths 
and according to the best and utmost of their several and respect- 
ive knowledge, remembrance, information, and belief, full, true, 
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direct, and perfect answer make to all and singular the mat- 
17 ters and things hereinbefore stated and charged, and par- 

ticularly to such of the several interrogatories hereinafter 
numbered and set forth, as by the note hereinunder written they are 
required to answer—that is to say, the said defendants may fully 
set forth and discover according to the best of their knowlege, re- 
membrance, information, and belief the nature and situation, amount 
and value, of all the property, interest, and effects of the said de- 
fendant, William Scott Robertson, including all things in action, of 
whatever nature or kind, with all the particulars relating thereto, 
and that they may answer and state whether at the time of filing 
this your orators’ bill of complaint, he, the said defendant, William 
scott Robertson, — not — debts due to him toa considerable amount; 
and, if so, that they may state particularly the amount of such 
debts, respectively, and from whom the same are due and what 
security is held therefor; and also that they may state which and 
what amount of said debts are good and collectible, and what amount 
bad or doubtful, and whether, at the time of filing this your orators’ 
bill of complaint, they had hnotsome property, real or personal, in law 
or equity belonging to him, or held in trust for him, or in which he 
has some beneficial interest of some kind or description ; and, if so, 
that they may state and set forth a full, true, and particular account 

thereof, and the nature and value of his interest therein, 
1S and that they may also state whether they have not money of 

some kind in their possession or under their control or de- 
posited to their credit or for their use, or in some way or manner 
held for his use and benefit; and, if so, that they may state and set 
forth particularly the amount thereof and how and by whom the 
same is held; and that they may also state whether they have any 
other equitable interest or thing in action or other means belonging 
to him or in which he is in any way interested whereby he could 
pay any part of the amount so as aforesaid due to your orators upon 
their said judgment against him, the said defendant, William Scott 
Robertson . 

And if the said defendant last named has made any sale, assign- 
ment, or transfer of his property and effects or any part thereof, that 
then the said defendants Mav state and set forth each for themselves, 
jointly or separately, generally but not in items, what property or 
effects have been so sold, assigned, or transferred and the value 
thereof, and particularly when and to whom and for what purpose 
and upon what terms and conditions such sale, assignment, or trans- 
fer was made, and what has been done under such sale, assignment, 
or transfer, and what has been done with the property or effects so 
sold, assigned, or transferred and the avails thereof; and that the 

said defendants may specially state or set forth, each for him- 
19 self, jointly or separately, a full and particular description of 

all the real estate belonging to said defendant or in which he 
is any way interested, and they they may state and set — a full and 
particular statement of all the rents, issues, and profits of every 
nature and kind in any way or manner coming to said Robertson, 
and a particular description of the property on which said rents 
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accrue and the date and duration of said leases, their kind, and to 
whom made, and the terms and title by which he holds said prop- 
erty, and the incumbrances thereon ; 

And that the said defendants or some of them may be decreed to 
pay your orators the amount so as aforesaid due to them for prin- 
cipal and interest on theirsaid judgment, together with your orators’ 
costs and charges in this behalf sustained, and may be decreed to 
apply for that purpose any money‘or property, real or personal, in 
law or equity, debts, choses in action, or equitable interests belong- 
ing to said defendant, William Scott Robertson, or held in trust for 
him, or in which he is in any way or manner beneficially interested ; 
and that the said defendants may be enjoined and restrained from 
selling, assigning, transferring, delivering, negotiating, discharging, 
receiving, collecting, incumbering, or in any way or manner dis- 
posing of or intermeddling with any debts or demands due to Wil- 
liam Scott Robertson, or any bills, bonds, notes, drafts, checks, book 
accounts, mortgages, judgments, or other debts due to him, whether 

in his possession or held by some other person in trust for 
20) him or to his use or benefit; and also from selling, assigning, 

transferring, or in any manner iIncumbering or disposing of 
or intermeddling with any money in coin, bank bills, drafts, or checks 
belonging to William Scott Robertson, whether in his possession or 
held by any person in trust for — use or benefit, or any stock or in- 
terest In any private or incorporated company, or any property, real 
or personal, things in action, or chattels real held by him or by any 
other person for him or in which he bas any interest whatever, except 
when such trust has been created by or the fund so held in trust has 
proceeded from some person other than the said defendant, William 
Scott Robertson ; 

And that the said defendant last named may also be in like man- 
ner prohibited from making any assignment of his property, and 
from confessing any judgment for the purpose of giving preference 
to any other creditor over your orators, and from doing any other 
act to enable other creditors to obtain his property, and that a re- 
ceiver nay be appointed, according to the course of practice in this 
court and with the usual powers of receivers in like cases, of all the 
property, equitable interests, things in action, and effects of the said 
defendant, William Scott Robertson; and that your orators may have 

such further or other relief in the premises as the nature of 
21 their case shall require and as shall be agreeable to equity 
and good couscience— 

May it please your honor to grant unto your orators the people’s 
writ of injunction issuing out of and under the seal of this honor- 
able court, to be directed to the said defendants, William Scott Rob- 
ertson, John McAllister, Hugh Templeton, Benjamin E. Gallup, 
— Frances B. Peabody, and to their counselors, attorneys, solicitors, 
trustees, and agents, therein and thereby commanding and strictly 
enjoining the said defendants and the persons before mentioned in 
inanner aforesaid. 

And may it please your honor to grant unto your orators the 
people’s writ of subpeena issuing out of and under the seal of this 

2—1083 
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honorable court, to be directed to the said defendants, William Scott 
Robertson, John McAllister, Hugh Templeton, Benjamin E. Gallup, 
— Frances B. Peabody, therein and thereby commanding them and 
each of them, on a certain day and under a certain penalty to be 
therein inserted, that they personally be and appear béfore the 
judges of the circuit court of the United States for the seventh cir- 
cuit and northern district of Illinois, at the court-room in the city 
of Chicago, then and there to answer all and singular the premises, 
and to stand to and abide by and perform such order and decree 
therein as to your honor shall seem agreeable to equity and good 
conscience. And your orators will ever pray, Kc. 
22 A. McCOY 
Of Counsel for Complainants. 
JAMES TAYLOR anp 
JOHN BRUCE, 
Complainants, 
By McCOY & PRATT, 


Their Solicitors. 


Unrrep States OF AMERICA, ame 
Northern District of Illinois, j pei 


On this twenty-third day of January, one thousand eight hundred 
and seventy-eight, personally came before me Charles B. McCoy, who, 
being duly sworn, saith that he is the duly authorized agent of said 
complainants; that he has heard the foregoing bill of complaint read 
and knows the contents thereof, and that the same is true of his own 
knowledge, except as to the matters and things therein stated upon 
information and belief, and as to these matters he believes it to be 
true. 

CHARLES B. McCOY. 


Subseribed and sworn to before me this 24th day of January, A. D. 
1878. 
[SEAL. ] LORIN GRANT PRATT, 
Notary Public. 


Endorsed: Filed Jan’y 24th, 1878. Wm. H. Bradley, clerk. 


25 On the same day, to wit, on the twenty-fourth day of Jan- 

uary, 1578, there issued out of said clerk’s office a writ of sub- 
pena in said entitled cause; which said writ, together with the return 
of the marshal endorsed thereon, is in the words and figures follow- 
ing, to wit: 


24 Unirep STatTes OF AMERICA, .- 

y . . . . > 8S 2 
Northern District of Illinois, | ' 

The United States of America to William Seott Robertson, John 
McAllister, Hugh Templeton, Benjamin E. Gallup, and Francis 
3. Peabody, Greeting: 

_ We command you and every of you that you appear before our 

judges of our circuit court of the United States of America for the 


_ 
4 
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Northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of March next, to answer the bill of com- 
plaint of James Taylor and John Bruce this day filed in the clerk’s 
Te of said court, in said city of Chicago, then and there to receive 
and abide by such judgment and decree as shall then or thereafter 
be made, upon pain of Judgment being pronounced against you by 
default. 

To the marshal of the northern district of Illinois, to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America at C ‘hicago aforesaid, this 24th 
day of January, in the year of our Lord one ‘thousand eight hun- 
dred and seventy eight, and of our Independence the 102d. 


[SEAL.] WM. H. BRADLEY, Clerk. 


25 MemoranpuM.—The above-named defendants are notified 

that, unless they and each of them shall enter their appear- 
ance in the clerk’s office of said court, at Chicago aforesaid, on or 
before the day to which the above writ is returnable, the complain- 
ants’ bill will be taken against them as confessed, and a decree 


entered accordingly. 
WM. H. BRADLEY, Clera. 


I have served the within writ within my district in the following 
manner, to wit: Upon Hugh Templeton, therein named, on the 28 
day of January, A. D. 1878; also upon Francis B. Peabody, therein 
named, on the 28 day of January, A. D. 1878; also upon Benjamin 
Kk. Gallup, therein named, on the 30 day of January, A. D. 1878, by 
personally delivering to each of them a true copy of the same on 
the aforesaid days. 

| also served the same upon the following-named defendants, not 
having been able to find them to serve personally, by leaving a true 
copy for each of them at their usual place of abode with an adult 
person and a member of their respective families, to wit: Upon 
John MedAllister, on the 28 day of January, 1878, with his wife; also 
upon William Scott Robe .rtson, on the 28 day of January, A. D. 
1878, with Mrs. John McAllister. 

J. S. HILDRUP, 


U. S. Marshal, 
By D. D. SABIN, Deputy. 


Endorsed: Filed Feb. 1, 1878. Wm. H. Bradley, clerk. 


26 Afterwards, to wit, on the second day of March, 1878, came 

Francis B. Pe abody, and filed in said clerk’s office his appear- 
ance in said entitled cause; which said appearance is in the words 
and figures following, to wit: 
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27 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


JAMES Taytorn and Joun Bruce 
Us 


WitttaAm Scorr Ropnertrsox, Wucu Tempreros, Joun McALwister, 
BENJAMIN I. GALLUP, and Francis B. PEAbopy. 


The undersigned, Francis B. Peabody, one of the defendants in 
the above-entitled cause, hereby enters his appearance in said cause. 
FRANCIS B. PEABODY, Pro Se. 
Endorsed: Filed March 2nd, 1878. Wm. HH. Bradley, clerk. 


On the same day, to wit, on the second day of March, 1878, came 
Win. scott Robertson el al.. by their solicitors, and filed 1D sald 
clerk’s office their demurrer to the bill in said entitled CAUSE , which 
said demurrer is in the words and figures following, to wit: 


98 ‘veditors’ Hill. 


United States Circuit Court, Northern District of Illinois, to the 
March Term, A. D. 1878. 


JAMES Taytor and Joun Bruce, Compl'ts, 
v8. 
WittraAm 8S. Rorerrtson et al., Def’ts. 
The demurrer of William Seott Robertson, John McAllister, Hugh 
Templeton, Benjamin E. Gallup, and Francis B. Peabody, defend- 
ants, to the bill of the above-named complainants. 


These defendants, by protestation, not confessing all or any of 


the matters and things In the plaintiffs’ bill of complaint contained 
to be true, in such manner and form as the same is therein set forth 
and alleged, do demur to said bill, and, for cause of demurrer, 
showeth— 

That the plaintiffs have not in and by their said bill made or 
stated such a case as entitles them in a court of equity to any dis- 
covery from these defendants or either of them, or to any relief 
against them or either of them, as to the matters contained in said 
bill or any of such matters. 

Wherefore, and for divers other good causes of demurrer appear- 

ing in the said bill, the defendants do demur thereto and 
29 humbly demand the judgment of this court whether they 
or either of them shall be compelled to make any further or 
other answer to the said bill, and pray to be hence dismissed with 
their costs and charges in this behalf most wrongfully sustained. 
LAWRENCE, CAMPBEL & LAWRENCE, 
Sol’rs for Defendants. 


We hereby certify that, in our opinion, the foregoing demurrer is 
well founded in point of law. 


>. 
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STATE OF ILLINOIS, County or Cook, | 
Northern District of Illinois, j 


a SS > 


William Scott Robinson, being duly affirmed, deposes and says 
that the foregoing demurrer is not interposed for delay, but because 
he believes the bill to be defective, as therein alleged. 


WM. SCOTT ROBERTSON. 


Subscribed and affirmed before me this lst day of March, A. D. 
1878. 
(SEAL. ] ALONZO A. ROWLEY, 
Notary Public. 


Endorsed: Filed M’ch 2, ’78. Wm. H. Bradley, clerk. 


30 Afterwards, to wit, on the twenty-first day of March, in the 

adjourned March term of said court, 1878, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Glodgett, district judge, is the following entry, to wit: 


Order. 


JAMES TAYLOR et al. 
vs. >In Chancery. 
Wittr1AM Scott Ropertson et al. 


Now come the parties, by their solicitors, and now come- on to be 
heard the demurrer of defendant-, William Seott Robertson ef al., to 
the bill and the motion of the complainant- for the appointment of 
a receiver herein; and, after hearing the same, the court, not being 
now sufliciently advised in the premises, takes the same under ad- 
visement. | 


Afterwards, to wit, on the twenty-fifth day of March, in the ad- 


journed March term of said court, 1878, in the record of the proceed- 


ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wil: 


Orde P 


JAMES TAYLOR et al. ) 
Ss. -In Chaneery. 
Wittiam S. Rorertson et al. 


Now come the parties, by their solicitors, and the court, 
3 having considered and being now fully advised upon the de- 
murrer of the defendants to the bill herein, sustains the same. 


J2 Afterwards, to wit, on the sixth day of July, in the July 

term of said court, 1881, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 
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Order. 
JAMES TAYLOR et al. 
Us. In Chancery. 


Winttam S. Ropertson et all. } 


On motion of Mr. Pratt, solicitor, leave is given complainant- to 
amend fis bill herein, and also to file a supplemental bill herein. 


Afterwards, to wit, on the seventeenth day of September, 1881, 
came the complainants, by their solicitors, and filed in said clerk’s 
office their amended and supplementa! bill in said entitled cause; 
which said bill is In the words and figures following, to wit: 


oo Ame nidline nf and Supple ment to the Bill of ( omplaint in this (Cause. 
Mads and kiled. Pursuant fe) (lil Orie r of thie said Cireuil (‘ourt 
of thie United Slate Ss, Of thre Sicth Day of July, A. Dd. ISSI1. 


Unirep STATES OF AMERICA, 
North ri District of [llinois, } 


P SS - 


In the Cireuit Court of the United States for said Distriet. In 
Chancery. 


JAMES Taytor and Jonn Bruce, Complainants, ) 
Us. 
WitttaAmM Scorr Rorertsox, Hucgu Trempieron, > Gen. No. 15321. 

Benjamin E. Gallup, Francis b. Peabody, John | 

McAllister, Defendants. 

Of To the honorable the judge of said court, sitting in chancery - 

The complainants, James Taylor and John Bruce, come 
and, by leave of the court first had and obtained, amend their said 
bill of complaint by dismissing the same as to all property and real 
estate thre rein mentioned and deseribed, Suve and except the real 
estate and property therein described as being lots numbered twenty- 
six (26), twenty-seven (27), and twenty-eight (28), in block six (6), in 
MeNeill’s subdivision of blocks six (6), seven (7), and eight (8), in 
Wright’s addition to Chicago, excepting the easterly two (2) feet of 
said lot twenty-six (26), said property being otherwise described as 
follows: 

Beginning at the southwest corner of lot twenty-eight (28), in 
block (6), in MeNeill’s subdivision of blocks six (6), seven (7), and 
eight (8), in Wright’s addition to Chicago, being at the intersection 
of the north line of Madison street with the east line of Sheldon 

street, running thence north along said east line of Sheldon 
30 street one hundred and sixteen (116) feet to an alley sixteen 

(16) feet in width; thence east along the south line of said 
alley seventy-three (75) feet; thence south and parallel with said 
east line of Sheldon street one hundred and sixteen (116) feet to the 
north line of West Madison street; thence west along the north line 
of West Madison street seventy-three (73) feet to the place of begin- 


ning, being and comprising lots twenty-eight (28), twenty-seven (27), 


=) 
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and the west twenty-three (25) feet of lot twenty-six (26), in block 
six, in MeNeill’s subdivision of blocks six (6), seven (7), and eight 
(8), in Wright’s addition to Chicago, with the buildings thereon 
erected, all in the city of Chicago, in the county of Cook and State 
of Illinois. 

And as to said property above described complainants say that 
by said original bill filed herein on January 24th, A. D. 1875, they 
showed that on July 30th, A. D. 1877, they recovered a judgment in 
said United States circuit court against said defendant, William 

Scott Robertson, for $21,786.71, which judgment was rendered 
36 on a verdict of a jury found and entered in said court on July 

2ist, A. D. 1877; that on October 15th, A. D. 1877, they 
caused execution to be issued on said judgment and placed in the 
hands of the United States marshal for said district to execute in 
due form of law, and that said execution was, on January 12th, 1878, 
returned by said marshal, “ No property found and no part satisfied.” 
after demand made on said defendant, and diligent search for prop- 
erty out of which any part of the amount thereof could be realized. 

‘That said judgment was still in full foree, unreversed, and wholly 
unsatisfied, and that the full amount thereof was still due to com- 
plainant. 

That said defendant, William Scott Robertson, was the owner of 
or in some manner beneficially interested in said property, and that 
the same ought to be applied to the payment of the said judgment, 
but that the said defendant Robertson had combined and con- 

federated together with said defendants, Benjamin E. Gallup, 
OL Francis b. Peabody, and John McAllister, or some of them, 

to defraud complainants by placing said property beyond 
their reach, and putting the title and interest of said defendant 
Robertson, as shown by the reeord, into such a condition that com- 
plainants could not ascertain the true title and interest of said 
Robertson therein, and could not realized thereon by sale under 
execution on their said judgment. 

That after the finding of the verdict upon which said judgment 
was rendered, but before the rendition of said jadgment, and in the 
expectation that the same would be rendered, and for the purpose of 
defrauding complainants, and of preventing them from selling said 
real estate to satisfy said judgment, and of clouding the title of said 
Robertson to said property title to said real estate had been conveyed 
by said Robertson to said defendants or some of them, and that said 
defendants or some of them had otherwise acquired title to said 
real estate, but said title or some part thereof, or some interest 

therein, was in some way held for the use of said defendant 
3s Robertson, and belonged to him, and that said conyeyances 

or some of them were without good consideration, and were 
merely colorable, and were made for the purpose of preventing com- 
plainants from ascertaining the true condition of the title and 
ownership of said property and the amount of actual incumbrances 
thereon ; that they verily believed that a part of the title deeds 
vesting title thereto in said Robertson had been withheld from 
record and kept secret, and the title thereby conveyed to him was not 
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shown by the record; that said property was improved and was bring- 
ing in a monthly rental, the premises known as the Jefferson Park 
Ilotel property being situated thereon, and that said defendants ‘or 
some of them were collecting the rents, but that they were concealing 
the amount and value of said rentals, and complainants were unable 
to learn to whom they were being paid or how appropriated, and 
were, by means of the said fraudulent acts and doings of said de- 

fendants, utterly unable to ascertain the true nature of the 
ov title or interest in and to said property belonging to sa‘d 

Robertson or the value thereof, or to realize thereon by sale 
under their said execution. 

That complainants, in and by said bill, praved for and claimed a 
full discovery of all said conveyances, whether of record or not, and 
the consideration therefor, and of what title or Interest the said 
Robertson had or held in and tosaid property, and what, if any, title 
or interest they or any of them had in or to said property, and the 
terms and conditions under which the same was held or controlled by 
them or either of them, and what, if any, Incumbrances they or either 
of them had thereon, and what were the rents, issues, and profits 
thereof, and by whom received and how applied, and that they 
might be allowed to examine said defendant Robertson under oath, 
so that they eould ascertain the true interest of said Robertson in 

said property and subject the same to levy and sale under 
AU execution issued on their said judgment. 

But complainants show that said court held that all the 
property and estate of said Robertson, so far as the same could be 
discovered, must first be exhausted before the court of equity would 
interfere to compel the discovery and relief sought, and required 
complainants to wait until all said visable property and estate was 
so sold and exhausted. 

By way of amendment to said original bill, said complainants 
now show that prior to the finding of said verdict upon which said 
judgment was so rendered said defendant Robertson was the owner 
in fee of the said real estate and premises, subject only to a certain 
trust deed executed by a former owner of said property, one Nathan 
S. Grow, to said defendant, Benjamin E. Gallup, said defendant, 
Francis B. Peabody, being successor in trust, said trust deed bearing 

date and having been filed for record April a. 2. 2 287s. 
t] and recorded in the recorder’s office of said Cook county, In 

book 649 of deeds, at page 79, and conveying said premises 
In question to secure the payment of an indebtedness of $35,000.00 
to one David R. Greene, of New Bedford, in the county of Bristol, 
and State of Massachusetts. 

That gaid receiver was then and fora long time prior thereto had 
been in possession of said premises and receiving the rents and 
profits thereof, amounting, as complainants ure informed and be- 
lieve, to about $5,000.00 per annum, and largely more than suffi- 
cient to pay all the interest on said indebtedness and all taxes and 
insurance and necessary expenses of carrying said property. 

That, in pursuance of the fraudulent scheme to place said prop- 
erty beyond the reach of complainants, said Wm. Scott Robertson, 


—— 
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two days after the finding of said verdict and seven days prior to 
the rendition of said judgment, to wit, on July 25d, A. D. 1877, exe- 
cuted a second deed of trust to said defendant, Francis B. Peabody, 

conveying said property to him as trustee to secure an alledged 
42 additional indebtedness of said Robertson of $35,000.60. 

But forthe purpose of making itappearthatsaid deed had been 
made before the rendition of said verdict it was dated back to April 
2nd, A. D. 1877, and the note evidencing said supposed indebted- 
ness of $35,000.00 was also antedated to said April 2nd and made 
payable in three years from that date, with interest at 7} % per 
annum, payable half-yearly on the 2nd day of October and April 
of each year, said interest being evidenced by six coupon or interest 
notes of $1,512.50 each, dated April 2, 1877, and due as above stated. 

And for the purpose of preventing complainants from learning 
who was the real holder of said notes and indebtedness or whether 
the same was a bona fide lien in addition to said first lien said note 
was made payable to the order of said Robertson and endorsed by 
him in blank. 

Said trust deed was filed for record July 25, 1877, and re- 
45 corded in book il | ot records, at paye 270, in said (‘ook 

county, Illinois. A copy of said deed of trust is hereto 
attached, marked “ Exhibit A,” and made a part hereof. 

And comp Jainants show that said trust deed was in fact but a re- 
newal of said former trust deed from said Grow to Gallup W to secure 
said indebtedness to said David R. Greene, and was to secure said 
debt, and was not an additional incumbrance on said property, and 
that no new consideration passed therefor, and that said first mort- 
gage should thereupon have been released of record, so that com- 
plainants might ascertain from the record the true amount of said 
Incumbrance, but that in pursuance of said fraudulent combination 
said release was not made or recorded, but was kept back and with- 
held from the record, making it appear that said property was sub- 
ject to $70,000.00 incumbrance instead of only $35,000, as was really 
the fact. 

That after the rendition of said judgment said Robertson prayed 

an appeal therefrom to the Supreme Court of the United 
433 States, which appeal was not, however, perfected by filing the 

required appeal bond, but on account of the pendency of “said 
appeal complainants were unable to procure the issuance of execu- 
tion on their said judgment until October 13th, 1877, as before 
stated. 

That afterwards said Robertson executed a pretended deed or mort- 
gage of said premises to said defendant, Hugh Templeton, to secure 
him in some unknown amount; said deed bore date August 17th, 
A. D. 1877, and was filed for record in the recorder’s office of said 
Cook county August 22nd, 1877, and recorded in book 736 of records, 
at page 106. A copy of said mortgage is hereto attached, marked 
“ Exhibit B,” and made part hereof. 

But complainants show that said deed was made without any con- 
sideration, and was only for the purpose of further clouding and 
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complicating the title to said property, and should be released and 
cancelled of record. 
44 Complainants further show that prior to the issuance of said 
execution, but after the rendition of said judgment, to wit, on 
September Ist, 1877, and in pursuance of said fraudulent scheme, 
said Robertson executed to said defendant, John McAllister, a lease 
of all that portion of said premises known as Jefferson Park Hotel, 
situated over the stores Nos. 487, 489, and 491 West Madison street, 
being the 2nd, third, and 4th stories of the said building, except 
rooms Nos. 26 and 27 and space necessary for the materials for re- 
pairing the premises, for a term of two years, until August 35lst, 
IS79,at and for a rental of $300.00 per month, payable monthly in 
advance, for said time, being, as complainants are informed, about 
the fair rental value of said premises. 

That afterwards, on, to wit, January Ist, 1878, said Robertson, 
without receiving any consideration therefor, reduced the rate of 
rental for said premises under said lease from $500.00 per month to 
$50.00 per month for the full term of said lease, being just one-tenth 

part of the original contract rate. 


45 That this was done, as your orators are informed and _ be- 
lieve, for the purpose of lessening the breaking down — the 


Income arising from said property, so that it would be insufficient 
to pay the taxes and insurance and expenses thereof and the inter- 
est on said loan, and with a view to the carrying out of the fraudu- 
lent doings hereinafter described. A copy of said lease and the re- 
duction of rent thereon ts hereto attached, marked 6 Exhibit C.” and 
made part hereof. 

By way of supplement to their said bill, complainants show that 
after the filing of their said bill they made diligent efforts to reach 
the estate of said Robertson and subject the same to the payment of 
their said judgment; that they made inquiry and search in all ways 
in their power to learn what property he had and what was the ex- 
tent and value of his interest in this said property, and, as fast as 

discovered, they caused execution to be levied thereon under 
16 their said judgment, but that, by reason of — very com- 

plicated and uncertain nature of the titles of said Robertson 
and the great delay and difficulty in ascertaining its approximate 
value, they were unable to realize anything therefrom in that way, 
although using all due diligence to so realize. 

bv way of further supplement, complainants show that on or 
about August lst, 1875, said Robertson turned over to said Pea- 


body, as agent and trustee for said David R. Greene, the holder of 


said incumbrance, all the leases, rents, and profits of said premises, 
giving him full authority to collect and receive the same and apply 
the proceeds tv the payment of interest on said loan and the carry- 
ing of said property. 

That at the time he so turned the income of said property over to 
said Peabody for said Greene it was in pursuance of said fraudulent 
scheme to place the said property beyond the reach of your orators’ 
suid judgment, and was under an arrangement substantially as 


follows: 
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47 Said Robertson was to go through bankruptey and get his 
discharge from all his debts. 

Said Greene and Peabody, his agent and as trustee, were to carry 
said property and collect the income therefrom, but, by reason of 
the fraudulent reducticn and misappropriation of the rental thereof, 
the income would be insufficien. to carry the same. 

Said Peabody was thereupon to declare a forfeiture for non-pay- 
ment of interest and sell said property under said deed of trust, and 
thus cut out the lien of your complainants’ said judgment, and also 
prevent it coming to the hands of Robertson’s assignee in bank- 
ruptey, but said Robertson or his agent, said defendant, John 
McAllister, was to be allowed to redeem from said sale, after said 
Robertson had procured his discharge in bankruptcy, upon his pay- 
ing the amount actually due, according to the terms of said loan, 
and the expenses incurred in carrying said property, less the amount 
received from the rents and profits thereof, the same as if no sale 

had been made. ‘The release of the first trust deed made by 
45 suid Grow on said premises was to be withheld from the 

record so as to make it appear to be subject to a first mort- 
gage of $35,000, and thus prevent any outside bidder, as well as 
your orators, from bidding at said sale. 

That said arrangement was made with said Robertson and said 
McAllister, his agert, and said Peabody, as agent for said Greene, be- 
gan to collect the rents and profits of said premises under said 
leases, and complainants show that the rents and profits of said 
premises were, if judiciously and honestly applied, largely more 
than sufficient to carry said property and pay the interest on said 
loan, but that the same were not applied to carry said property ; on 
the contrary, they were wrongfully and fraudulently misappropri- 
ated and applied for some other purpose, and reduced as hereinbe- 
fore stated. 

That immediateiy upon the making of said arrangement, to wit, 

on said August 31st, 1878, said Robertson filed his petition 
49) in bankruptey in the district court of the United States for 

said northern district of Illinois; that very soon after the 
filing of his said petition and in pursuance of said fraudulent scheme 
said Robertson left the country and has since remained continuously 
absent from the United States,and has never been within reach of said 
court so that he could be found, and complainants and the other 
creditors and the assignee of said bankrupt have been unable to ex- 
amine him as to the condition of his estate, or in that way learn the 
true facts in relation to his estate and the actual condition of the 
title to said premises and the amount of the incumbrances thereon, 
or whether or not said first incumbrance was actually paid. 

That said Peabody, in pursuance of said fraudulent scheme, pro- 
ceeded to declare a forfeiture of said trust deed for non-payment of 

interest on said loan and to advertise and sell said premises 
OV under said deed of trust, and on, to wit, October 7th, 1878, 
pretended to sell said premises and executed a deed thereof 
to said David R. Greene for a pretended bid at said sale of $50,000.00. 
That after said sale, and in pursuance of — fra-dulent scheme, an 
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agreement was made by said Robertson, either in person or by his 
duly authorized agent, said defendant, John MeAllister, with said 
David R. Greene, the purchaser at said sale,and with said Peabody, 
as trustee and as agent for said Greene, whereby said Greene was to 
hold said property, as before stated, and collect the rents, issues, and 
profits thereof and apply them to carrying said property and car- 
ing for the same, and was to allow said Robertson or his agent, said 
McAllister, to redeem upon payment of the amount of said incum- 
branee, interest, and cost of carrying said property, less the amount 
of the rents, Issues, and profits thereof, received the Sutmne as if ho 

sale had been made—in fact, that as to the rights of said 
ol Robertson in said property said Greene was a mortgagee In pos- 

session, with right and privilege to redeem in the mortgagor 
on payment of fhe amount oft the debt. which sald arrangement has 
since been ratified, confirmed, ana renewed at various times by 
suid parties thereto and is still in force and effect as between thei. 

But complainants show that whatever right of redemption said 
Robertson had in or to said premises in interest of any kind he had 
therein by virtue of his said agreements, as before stated or other- 
wise, was by virtue of his said bankruptey proceedings vested In and 
belonged to his estate and assignee in bankruptey, and afterwards 
became and is now by virtue of the proceedings had in said bank- 
ruptey, as hereinafter shown, vested In your orators. 

And complainants show that as to their rights in the premises, 
and as to the rights of the estate and assignee in bankruptey of said 

Robertson, said sale was fraudulent, in that it was made in 
D2 pursuance of and asa parr of said scheme to defraud your 
orators and oth r creditors of sald Robe rtson. 

That the forfeiture for non-payment of interest was had and pro- 
cured by fraud, as before shown; that the notice of said sale was 
insufficient and did not meet with the requirements of the law and 
of said trust deed. 

That, althougi: the holders of said incumbrance were mortgagees 
in possession and recelving the rents, issues, and profits of sald 
premises, and as such bound to account therefor and to show what 
amount was still due and unpaid on said mortgage debt, that no 
such accounting or showing was had or made, and that the notice 
of said sale, as publish dl, did not show tie amount actualiy due Onl 
said incumbrance, as required by law. | 

That the release of said first trust deed made by said Grow, and 
which complainants are now informed and believe had been before 
that time procured and executed, was purposely withheld from the 
record so as to make it appear, and it did appear from the record, 

that said property Was sold subject to a first nortgage of 
Ow $35,000, so that all outside bidders were prevented from bid- 

ding at said sale, when in fact said first mortgage was fully 
paid and should have been released of record; that complainants 
had noactual notice of said sale; on the contrary, that the same was 
concealed from them and they did not know that any such sale had 
been pretended to be made until long afterwards, (Here insert 
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amendment filed by leave of court on January 4, 1883.) Here in- 
sert amendment filed January 4, 1883. 

By way of further supplement to their said original bill complain- 
ants show that said defendant Robertson was afterwards duly ad- 
judged bankrupt upon his said petition, and such proceedings were 
afterwards had that one Bradford Hancock was duly appointed and 
confirmed as assignee of the estate of said bankrupt, and thereby 
became vested with all the right, title, and interest of said bankrupt 
and of his estate in and to said real estate and premises hereinbefore 
described. 

That afterwards an order of said district court was duly 

54 entered directing said assignee to sell said property and other 

property belonging to said estate, and in conformity with said 

order said assignee afterwards sold said premises to your orators, 

which sale was thereafter duly confirmed by said court, and said 

assignee thereupon, to wit, on June 17th, A. D. 1880, executed his 

deed, conveying all his interest and title as such assignee and all 

right, title, and interest of said bankrupt and of his estate to one 

Lorin Grant Pratt as trustee for your orators, and thereby your ora- 
ators became vested therewith and the owners thereof. 

The record and files of said bankruptey proceedings still remain- 
ing in said district court are hereby referred to for greater certainty, 
and will be produced in evidence by your orators on the hearing of 
this cause, 

A copy of said deed of said assignee to said Lorin Grant Pratt as 
trustee for your orators is hereto attached, marked “ Exhibit D,” and 
made part hereof. 

The original or a certified copy from the reeords of the re- 
DD corder’s ottice of said Cook county will be produced and offered 
in evidence on the hearing hereof. 

Complainants, by way of further supplement, show that said 
Hancock, as such assignee, and complainants and others, as creditors 
of said bankrupts, used all due diligence by all means in their 
power to ascertain the title and interest of said bankrupt in and to 
said property, and the value thereof, and to realize therefrom, but 
by reason of the absence of said Robertson from the country and 
the uncertain and complicated nature of his title in and to said prop- 
erty by reason of the fraudulent actings and doings hereinbefore 
recited they were delayed aud embarrassed in so doing and were 
unable to realize from said estate or sell said property any sooner 
or to better advantage than as stated. (Here insert amendment filed 
by leave of court on April 3, 1886.) 

Complainants further, by way of supplement to their said bill, 

show that afterwards, to wit, on June 14, 1880, said assignee, 
ob Bradford Hancock, out of the proceeds and avails arising 

from the entire assets belonging to the estate of said bank- 
rupt,and in accordance with the rules and directions of said district 
court, paid to your orators, as creditors of said bankrupt, to be cred- 
ited upon their said judgment, the sum of $5,053.00, which said sum 
was thereupon by your orators, on said June 14, 1880, duly credited 
upon their said judgment upon the records of said court. 
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That afterwards, on, to wit, January 4th, 1881, complainants 
caused an alias execution to be issued upon said judgment for the 
amount thereof still remaining unpaid, and on, to wit, January oth, 
1881, placed the same in the hands of the United States marshal for 
said district, who thereupon, by direction of your orators, afterwards, 
on, to wit, January 5th, 1881, levied the same upon the said prop- 
erty, and on the right, title, and interest of the said William Scott 
Robertson therein and thereto, on which he had on July 30th, 
A. D. 1877, the date of the rendition of said judgment, and said 

marshal thereupon duly advertised said property for sale 


o7 and sold the same under said execution, and at such sale 
your orators, being the highest and best bidders therefor, be- 
~ came the purchasers thereof at and for the price of $5,000.00, and 


thereupon said marshal duly executed and delivered to said Lorin 
Grant Pratt, as trustee for your orators, a certificate of purchase of 
said premises, and duly filed for record in the recorder’s office of 
sald Cook county a duplicate thereof, as provided by law,and there- 
upon your orators became vested with all the right, title, and in- 
terest of said William Seott Robertson in and to said real estate and 
premises at the date of said rendition of said judgment, subject to 
redemption, as provided by law, except — an interest therein and 
thereto as had passed to your orators by reason of the bankruptey 
proceedings hereinbefore set forth. 
A copy of said certificate of sale, bearing date January 29th, 1881, 
is hereto attached, marked “ Exhibit kk,” and made part hereof. 
The original will be produced in evidence on the trial hereof. 
58 By way of further supplement, complainants show that after 
the pretended purchase by said David R. Greene of said 
premises at said sale by said Peabody as trustee on, to wit, the nine- 
teenth day of May, A. D. IS79, said David R. Greene, as your orators 
are informed, died, but whether testate or not your orators are un- 
informed, but upon like information complainants show that upon 
said death whatever right, title or interest said David R. Greene 
had in or to said premises thereby and thereafter passed to and _ be- 
came vested in Mehitable B. Greene, his widow, and William W. 
Crapo and Charles W. Clifford, trustees of Robert B. Greene; Susan 
G. Page, Horatio N. Greene, and Francis B. Greene, and said Robert 
ls. Greene, Susan G. Page, Horatio N. Greene,and Francis B. Greene 
as the heirs-at-law or devisees of said David R. Greene, and is still 
so held and vested in them. 
But complainants show that whatever interest they or any of 
them may have in and to said premises or any part thereof is sub- 
ject to the rights and interests of complainants herein, and 
59 that they have acquired no other right, title, or interest in 
and to said premises save and except the right, title, or in- 
| terest of said David R. Greene therein and thereto. 
| That said Mehitable B. Greene and said William W. Carpo and 
| Charles W. Clifford, trustees, and said Robert B. Greene, Susan G. 
Page, Horatio N. Greene, and Francis B. Greene, as complainants 
are Informed, are citizens of the State of Massachusetts and resident 
at New Bedford, in said State, and that all of said heirs or devisees 


and 
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of said David R. Greene are of full and lawful age, and are not nor 
is any one of them a minor, as complainants are informed. 

Complainants further show that ever since said defendant Rob- 
ertson so turned over said leases, rents, issues, and profits of said 
premises to said David R. Greene under said fraudulent arrange- 
ment, on, to wit, said August 31st, 1878, said David R. Greene dur- 
ing his lifetime —,and his heirs or devisees since his death have 
continued to be and still are, in the possession of said premises 

under said fraudulent scheme and arrangement, and collect- 
60 ing the rents, issues, and profits thereof, and converting them 

to their own use, and have refused and still refuse to surren- 
der the said premises to your orators or to allow your orator- to 
redeem said premises, as your orators charge they are entitled to do, 
although your orators have made frequent demand for the same, 
and have frequently offered and still do offer to pay to them the 
full amount of principal and interest of their said debt and all taxes 
and insurance premiums and expenses, costs, and charges by them 
properly paid or expended in caring for and carrying said property, 
aud interest thereon from the time of payment thereof, less what- 
ever sum or sums they have received or are properly charg-able 
with for the rents, issues, and profits of said premises. 

That one E. A. Cummings, who is a citizen of the State of Illinois 
and resident at Chicago, in said district, is now, as complainants are 

informed, the agent for said property and collecting the rents, 
Oi issues, and profits thereof for said heirs or devisees of said 

David RK. Greene; all of which actings and doings of said 
defendants, William Scott Robertson, Hugh Templeton, Benjamin 
EK. Gallup, Frances B. Peabody, and John MeAlilister, and of said 
David R. Greene during his lifetime and of his said heirs or de- 
visees and their representatives and agents since his death are con- 
trary to equity and good conscience, and tend to the manifest wrong, 
injury, and oppression of your orators. 

Forasmuch, therefore, as your orators are without remedy in the 
premises, except in a court of equity, and to the end that the said 
William Scott Robertson, Hugh Templeton, Benjamin E. Gallup, 
Francis B. Peabody, and John McAlhster and said Mehitable B. 
Greene, widow of David R. Greene, deceased; William W. Carpo 
and Charles W. Clifford, trustees of Robert B. Greene, Susan G. 
Page, Horation N. Greene, and Francis B. Greene, and said Robert 
B. Greene, Susan G. Page, Horatio N. Greene, Francis B. Greene, 

and E. A. Cummings, their agent, who are hereby made par- 
62 ties defendant to this your orators’ amended and supple- 

mental bill, may be compelled to make full and direct answer 
to the same, but not under oath, the answer under oath being hereby 
waived; 

That the said deed from said defendant, William Scott Robertson, 
to said defendant, Hugh Templeton, may be set aside and declared 
to be null and void as against the rights of your orators, and that 
the said trustees’ deed from said defendant, Francis B. Peabody, to 
suid David R. Greene, may be set aside and declared to be null ‘and 
void as against the rights of your orators, and that said David R. 
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Greene, during his lifetime, and said Mehitable B. Greene, widow of 
said David R. Greene, deceased, and said William W. Carpo and 
Charles W. Clifford, as trustees, and said Robert B. Greene, Susan 
G. Page, Horatio N. Greene, and Francis B. Greene, as the heirs 
or devisees of said David R. Greene, deceased, and said E. A. Vum- 
mings, as their agent since the death of said David R. Greene, may 
be declared to be mortgagees in possession of said premises, 
63 and that all of said defendants, and particularly said heirs or 
devisees of said David R. Greene, and said E. A. Cummings, 
their agent, and said I rancis 13. Peabody, trustee as aforesaid, nay 
be compelled to fully and particularly answer and set forth what 
part of the principal sum of said mortgage debt is still due and un- 
paid, and what amount, if any, — interest is due, and what amount, 
if any, has been paid and advanced for taxes and insurance on said 
premises and for the expenses, costs, ancl charges of caring for and 
carrying said premises, and when and how and by whom the same 
was so advanced and paid, and what total amount Is now owing on 
the security of said mortgage, and whether or not said first mort- 
gage of said Nathan S. Grow is not fully paid, and, if so, when and 
how the same was so paid, and, if not, what amount ts still due and 
unpaid thereon, and to whom owing and payable, and how all of 
said amounts are made up and computed; 
64 And what amount has been received and collected for the 
rents, issues, and profits of said mortgaged premises, and 
when and by whom and from whom the same was so received, and 
that an account may be had and taken of what amount is now due 
to said defendants for principal and interest on said mortgage debt, 
and what amount, if any, has been paid for taxes and insurance, and 
forthe costs and expenses of caring for and carr-ing said property, and 
that an account may be had and taken of the rents, issues, and 
profits of the said mortgaged premises collected and received by said 
mortgagees or their representatives, or with which they are properly 
charg-able, or which, without his or their wilfuld neglect or default 
or fra-dulent reduction, might have been collected and received by 
them since entering upon the possession of said premises, and that 
in taking such account rests may be made from time to time when 
and as the rents and profits shall appear to have exceeded the in- 
terest and taxes and insurance and proper costs and 
69 charges in arrear,and that upon the payment by your orators, 
or their agents or assigns, of what shall be found due to said de- 
fendants in respect of the said principal sum and interest and all 
taxes and assessments and insurance premiums and costs and charges 
of caring for and carrying said property lawfully advanced bv said 
defendants (less such sums as they shall be found to be properly 
charg-able with for rents, issues, and profits received or collected 
from said premises), all of which said amounts your orators hereby 
offer to pay ; that said defendants may be compelled and decreed to 
surrender and deliver up the possession of the said mortgaged prem- 
ises to your orators free from all incumbrances, and that the said 
mortgage may be fully released and cancelled of record, and that in 
the meantime said defendants and each of them may be enjoined 
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and restrained from selling, assigning, transferring, encumbering, or 

in any way disposing of the said premises or any part thereof, 
66 and that your orators may have the same relief against the 

said heirs or devisees of the said David R. Greene as your 
orators might or could have had against the said David R. Greene 
in case he were still alive, and that this bill may be taken as and 
for an amendment and bill of supplement to your orators’ said origi- 
nal bill; 

And that your orators may have such other, further, or different 
relief in the premisés as equity may require and to your honor shall 
seem meet— 

May it please your honor to grant the writ of summons in chan- 
cerv, directed to the marshal of the United States for said district, 
commanding him that he summons the said defendant, A. E. Cum- 
ings, to appear before the said court ou the next rule day thereof, 
then and there to answer this bill. 

And may it please your honor to fix and direct such mode of serv- 
ice of summons upon said defendants, Mehitable B. Greene, widow 

of David R. Greene, deceased, and said William W. Crapo 
67 and Charles W. Clifford, as trustees of Robert B. Greene; 

Susan G. Page, Horatio N. Greene, and Francis b. Greene, 
and said Robert B. Greene, Susan G. Page, Horatio N. Greene, and 
Francis B. Greene, as heirs or devisees of said David R. Greene, 
deceased, as your honor shall deem proper and lawful in the prem- 
ises, requiring them to appear before said court and answer this 
bill. 

_And that said defendants, William Scott Robertson, Hugh Tet- 
pleton, Benjamin E. Gallup, Franeis B. Peebody, and John MeA\l- 
lister, also be ruled and required to answer this bill within some 
short day to be fixed by this court. 

And may it please your honor to grant the unto your orators the 
people’s writ of injunction, to be directed to the said defendants, 
William Scott Robertson, Hugh Templeton, Benjamin E. Gallup, 
Francis B. Peabody, John McAllister, Mehitable b. Greene, widow 
of David R. Greene, deceased; William W. Crapo and Charles W. 
Clifford, trustees, and Robert B. Greene, Susan G. Page, Horatio N. 

Greene, and Francis b. Greene, heirs or devisees of David R. 
68 Greene, deceased, and said E. A. Cummings, their agent, re- 

straining them and each of them, their agents and attorneys, 
from selling, assigning, transferring, disposing of, or In any manner 
incumbering said premises or any part thereof until the further 
order of the court in the premises. 

And asin duty bound your orators will ever pray, «ce. 

JAMES TAYLOR anp 
JOHN BRUCE, 
Complainants. 
By McCOY anp PRATT, 
: ; Their Solicitors. 
A. McCOY, 
Of Counsel for Complainants. 
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NORTHERN District or ILLINols, ) 
State of [llinois, (nol: County, } 


> SS 


Charles B. McCoy, being first duly sworn, says that he is one of 
the solicitors for said complainants in said bill; that he has read 
the above and foregoing amended and supplemental bill, and knows 
the contents thereof, and that the same is true in substance and in 

fact, except as to those matters therein stated to be upon in- 
69) formation and belief, and as to those matters he verily believes 
it to be true: and further says not. 


CHARLES B. McCOY. 


Subseribed and sworn to, at said county of Cook, before me this 
L6th day of Sept mber, A. 1). LSS]. 
[SEAL. | ELBERT C. FERGUSON, 
Notary Public. 


70 Copy. 
Exuipit “A.’ 


This indenture, made this second day of April, in the year of our 
Lord one thousand eight hundred and seventy-seven, (1877), between 
Wim. Scott Robertson, a widower, of the city of Chicago, in the 
county of Cook and State of Illinois, party of the first part, and 
Francis 1}. Peabody, of the city of Chicago, in the county of Cook 
and State of Illinois, party of the second part, witnesseth : 

That whereas the said Wiiliam Scott Robertson is justly indebted 
unto the legal holder of the principal promissory note hereinafter 
described in the principal sum of thirty-five thousand ($35,000) 
dollars, lawful money of the United States of America, being for a 
loan thereof on the day of the date hereof, made by the legal 
holder LO said Wm. Scott Robertson, secured to be paid by il certain 
principal promisory note of the said Wm. Scott Robertson, bearing 
even date herewith, made to the order of the said Wim. Scott 
Robertson and endorsed by him, payable three (3) years after 

date, with interest thereon at the rate of seven & one-half 
7] per cent. per annum, payable half-yearly, on the 2nd second 

day- of October and of April in each year, until said principal 
sum is fully paid, and both principal and interest payable at the 
oftice of Francis B. Peabody & Co., in Chicago aforesaid ; which said 
several instalments of interest for said period of three (3) years are 
further evidenced by six (6) interest notes or coupons of even date 
herewith for the sum of thirteen hundred and twelve ;4°, dollars 
each—in and by which principal note it is agreed that if default be 
made in the paviment of anv one of the instalments of interest afore- 
said at the time and place when and where the same beeoimes due 
and payable as aforesaid, and such default shall continue for thirty 
days after such installment becomes due and payable es aforesaid, 
then, at the election of the legal holder of said principal note, the 
said principal sum of thirty-five thousand dollars shall at once be- 
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come due and payable, anything thereinbefore contained to 
the contrary notwithstanding ; such election to be made at 
any time after the expiration of said thirty days, without 
notice : 

Now, therefore, the said party of the first part, for the better se- 
curing the payment of the said sum of money mentioned in said 
principal note, with the interest thereon, according to the true in- 
tent and meaning thereof, and also for and in consideration of the 
sum of one dollar, to him in hand paid by the said party of the see- 
oud part, the receipt whereof is hereby acknowledged, has granted, 
bargained, sold, aliened, released, conveyed, and confirmed, and by 
these presents does grant, bargain, sell, alien, release, convey, and 
confirm, unto the said party of the second part and his heirs, as- 
signs, and successors, In trust, forever, all the certain lots, pieces, or 
parcels of land situate, lying, and being in the city of Chicago, 
county of Cook, in the State of Illinois, known and described as fol- 
lows, to wit: 

Lots numbered twenty-seven (27) and twenty-eight (28), 

70 and the west twenty-three feet of lot number twenty-six (26), 
all in block number six (6), in Maleolm MeNeill’s subdivis- 

ion of blocks six (6), seven (7), and eight (S), in Wright's addition 
to Chicago, reference being had to the imap or plat of said subdi- 
vision, which was recorded in the recorder’s office of said Cook 
county, of book 162, at page 50, said land fronting south on West 
Madison street, at the northeast corner of Sheldon street, with a 
width of 973 feet, and carrying the same width through the depth 
thereof, to wit, one hundred and sixteen (116) feet to a sixteen-foot 
alley, together with all the buildings and improvements thereon ; 
together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in anywise appertaining, 
and the reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof; and also all the estate, right, title, inter- 
est, dower, and right of dower, property, possession, claim, and de- 
mand whatsoever, as well in law as in equity, of the said 

74 party of the first part of and in and to the same, and every 
part and parcel thereof, with the appurtenances; to have 

and to hold the above granted, bargained, and described premises, 
with the appurtenances, unto the said party of the second part, his 
heirs, assigns, and successors, in trust, forever: In trust, neverthe- 
less, that if default shall be made in the payment of the said prin- 
cipal sum of money above mentioned (whether the same shall have 
become due by election, as aforesaid, or by the regular maturity of 
said note three years after the date thereof), or if the said William 
Scott Robertson, his heirs or assigns, shall at any time hereafter, 
until said principal sum and all arrearages of interest thereon shall 
be fully paid, suffer said premises or any part thereof to be sold 
for any tax or assessment whatsoever, or shall do or permit to be 
done to, in, upon, or about said premises or any part thereof any- 
thing that may in anywise tend to diminish the value 

10 thereof, or to impair, weaken, or diminish the security in- 
tended to be effected under and by virtue of this in- 
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strument, or shall neglect or fail to keep all the buildings that 
now are.or hereafter may be situate upon said premises in- 
sured, and cause such insurance to be made payable, in case 
of loss, to the party of the second part or his successors In trust, 
and the policies of insurance and all renewal certificates thereof 
to be delivered to him or them, as hereinafter covenanted and pro- 
vided, or shall fail in anywise promptly and faithfully to fulfill, keep, 
and perform all and singular the covenants and agreements contained 
in these presents by him or them to be kept and performed, then and 
from thenceforth it shall be lawful for the said party of the second 
part or his successors in trust, on application of the legal holder of 
said municipal note, with or without a previous entry upon said 
premises, to sel] and dispose of said premises hereby granted or in- 
tended so to be, and all right, title, benefit, and equity of redemp- 

tion of said party of the first part, his heirs and assigns, 
76 therein, at public auction, to the highest bidder for cash, hav- 

ing first given notice of the time and place of such sale (such 
sale to be made at some place in the county of Cook and State of 
Illinois) by publication once in each week for four successive weeks, 
the first publication to be at least thirty days before the day of sale, 
in some newspaper or other paper authorized by Taw to publish 
legal notices that may at that time be published in said county of 
Cook, personal notice of such sale to said party of the first part, his 
heirs or assigns, or any person claiming by, through, or under him, 
being hereby expressly waived and excused, and in the name of the 
said party of the second part or his successors In trust to make, 
execute, and deliver to the purchaser or purchasers at such sale a 
good and sufficient deed or deeds of conveyance in the law for the 
premises sold, in fee-simple, and all the recitals that may be contained 
in such deed or deeds setting forth the fact of such default as aforesaid, 

due notice, advertisement, ad ve rlisement and sale, and any and 
77 all such other factsand statementsas may be proper toevidence 

the legality of suchsale and conveyance shall be considered and 
taken on all oceasions and as between all persons as prima facie evi- 
dence of the truth of all the facts and matters set forth in such 
recitals, and such deed or deeds shall be effectual to pass the title 
and all the right and equity of redemption of said party of the first 
part, his heirs and assigns, in and to the premises sold, and out of 
the money arising from such sale the said party of the second part 
or his suecessors In trust shall pay, first, all the costs, charges, and 
expenses ot such advertisement, sale, and conveyance, reserving to 
himself for his services a commission of one (1) per cent. upon the 
amount of the proceeds of such sale; second, all premium money 
paid for any insurance, as hereinafter provided, and all sums of 
money which said party of the second part, or his successors in trust, 

or the legal holder of said principal note may at any time 


_— 


i8 before such sele pay or expend to redeem said above-described 

premises from any sales for taxes or assessments, or to save 
the same from sale on account thereof, or to protect the title or pos- 
session of said premises, with interest on all money so advanced or 
expended at the rate of ten per centum per annum from the time of 
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so paying or expending the same up to the time of such sale; third, 
all of said principal money first hereinbefore mentioned and the 
accrued interest thereon that shall at the time of such sale remain 
unpaid; and, fourth, render the overplus of the purchase-money, if 
any there be, unto the said William Scott Robertson, his heirs or 
assigns, on reasonable request; and it shall not be obligatory upon 
the purchaser or purchasers at such sale to see to the application of 
the purchase-money, which sale or sales so made shall be a perpetual 
bar, both in law and equity, against the said party of the first part, 
his heirs and assigns, and all other persons claiming or to 
7 claim the said premises or any part thereof by, from, or under 
them or any of them. 

And the said party of the first part, for the purpose of enabling 
suid party of the second part and his suecessors in trust to make an 
advantageous and judicious sale of said premises, do hereby authorize 
and empower him or them to adjourn said sale from time to time at 
his or their discretion, and the party of the second part or his suc- 
cessors In trust need not go to the said place of sale to announce 
such adjournment, and at such sale said party of the second part or 
his successors in trust may sell said premises entire, without division 
or in parcels, as he or they may elect. 

And the said party of the first part, for the consideration aforesaid, 
do hereby expressly waive and release all right and benefit which 
they have or to which they may be entitled in and to said premises, 
and the proceeds of sale thereof under and by virtue of any and all 

homestead exemption law, so called, of the State of Illinois, 
SU and agree to surrender possession of said premises to the pur- 
chaser or purchasers at such sale peaceably on demand. 

And the said Wm. Scott Robertson, for himself, his heirs, ex- 
ecutors, and administrators, does covenant, bargain, and agree to 
and with the said party of the second part, his successors in trust, 
and his and their heirs and assigns, that he is well seized of the 
premises above described as of a good, sure, perfect, absolute, and 1n- 
deteasible estate of inheritance in the law,in fee-simple, and ha- good 
right, full power, and lawful authority to grant, bargain, sell, and 
convey the samein manner and form as aforesaid, and that the same 
are free from all other and former grants, mortgages, liens, incum- 
brances, and from taxes, assessments, and sales therefor of any name, 
kind, nature, or descript.on whatsoever, and the same in the peacea- 
ble and quiet possession of the party of the second part, his sue- 

cessors in trust, his and their heirs and assigns, against all 
81 and every person or persons lawfully claiming or to claim the 

whole or any part thereof he and they will warrant and for- 
ever defend. 

And the said Wm. Seott Robertson, for himself, his heirs, exec- 
utors, and administrators, does covenant, grant, and agree to and 
with the said party of the second part and his successors in trust 
that he will well and truly pay the principal sum of money and in- 
terest thereon mentioned in said principal note according to the 
tenor and effect thereof, and will not at any time hereafter until the 
principal sum and the interest thereon shall be fully paid suffer said 
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premises or any part thereof to be sold or —, and annually exhibit 
to the party of the second part receipts for said payments for any tax 
or assessment whatsvever, nor do or permit to be done to, In, upon, 
or about said premises anything that may in anywise tend .to im- 
pair the value thereof or to weaken, diminish, or impair the security 
intended to be effected under and by virtue of this instrument. 
And, further, that he, his heirs and assigns, shall and will 
S2 at. all times hereafter, until said principal sum of money and 
all interest thereon shall be fully paid, keep all the buildings 
now situate, or that may hereafter be erected, upon said land fully 
insured against loss or damage by fire in some good and responsible 
Insurance company or companies, to be approved by the said party 
of the second part or his successors in trust, in the fair insurable 
value of such buildings; and cause such insurance to be made pay- 
able, In case of loss, to the said party of the second part or his suc- 
cessors in trust, and deliver to them each, all, and every — policies 
of insurance therefor as soon as and whenever such insurance shall 
be effected and all renewal certificates of such policies, and in de- 
fault of so doing the said party of the second part or his successors 
in trust, at his or their option, may effeet such Insurance in his or 
their own name or names or otherwise, and the premium money 
paid therefor shall be a charge upon said premises, and shall 
be, and is hereby, declared to be secured by this instru- 
83 ment in the same manner as the said principal sum of 
money above mentioned is secured, and such premium 
money shall be paid by said Wim. Seott Robertson, his heirs, exee- 
utors, or administrators, to the said party of the second part or his 
successors In trust, on demand, and ay be collected at any time 
after the same shall have been pall, with interest thereon at the 
rate of ten per centum per annum from the time the same shall be 
advanced, and the said party of the second part or his successors In 
trust shall hold all such policies of insurance as collateral and addi- 
tional security for the payment of said principal sum of money and 
interest, and shail have the right to collect and receive all sums of 
money that may at any time become collectible or receivable uUpot 
all such policies of insurance by reason of the damage or destruction 
of such buildings by fire, and apply the same, when received, in the 
sane manner, as far as possible, as hereinbefore provided for the 
application of the proceeds of a sale of said above-deserib d 
S4 premises under the power of sale hereinbefore contained, or, 
if the legal holder of said principal note so elects, shall dis- 
burse the same in the repair or rebuilding of such buildings, but 
nothing herein contained shall be construed as requiring the said 
party of the second part or his suecessors in trust to collect any 
money that may become due on any of such policies of insurance, 
but if he or they so elect not to collect the same he or they shall 
make such election within a reasonable time after such money shall 
become collectible, and on demand of said Wm. Scott Robertson, his 
heirs or assigns, shall thereupon forthwith, after making such elee- 
tion not to collect any necessary order or assignment, to cause said 


JAMES TAYLOR ET AL. 31 


insurance money to be paid to said Wm. Scott Robertson, his heirs 
or assigns. 

A reconveyance of said premises shall be made by the party of 
the second part or his successors in trust to said Wm. Scott Robert- 
son, his heirs or assigns, at his or their expense, on full pay- 

ment of the indebtedness aforesaid and performance of the 
85 covenants and agreements made herein by the party of the 
first part. 

And in case of the death, absence from the city of Chicago, in- 
ability or refusal to act of the said party of the second part at any 
time when his action under the foregoing powers and trusts may be 
required, then Henry Rieke, of Chicago aforesaid, shall be, and he 
hereby is, appointed and made successor in trust to the said party of 
the second part under this deed, with like powers and authority, 
and the title to said premises shall thereupon become vested in said 
successor in trust for the uses and purposes aforesaid ; 

And in ease of the death, absence from the city of Chicago, in- 
abilitv or refusal to act of said party of the second part, and of the 
said Henry Rieke at any time when action under the foregoing 
powers and trusts may be required, then George L. Paddock, of Chi- 
cago aforesaid, shall be, and he hereby is, appointed and made sue- 

cessor in trust to said party of the second part, and the said 
S6 Henry Rieke under this deed, with like powers and authority, 

and the title to said premises shal] thereupon become vested 
in said successor, in trust, for the uses and pr *poses aforesaid. 

It is understood and agreed that in the event this trust deed be 
foreclosed by a judicial proceeding in any court, there shall be in- 
cluded in the judgment on such foreclosure the sum of three hun- 
dred dollars for the plaintiff's attorneys’ or solicitors’ fee in such 
proceeding. 

[In testimony whereof the said party of the first part has here- 
unto set his hand and seal, at Chicago aforesaid, the day and year 
first above written. 

WM. SCOTT ROBERTSON. [seat] 


STATE OF ILLINOIS, Be 
County of Cook, j — 

I, W. A. Van Every, a notary public in and for and residing in 
the said county, in the State aforesaid, do hereby certify that Wil- 
liam Scott Robertson, a widower, who is personally known to me 

to be the same person whose name is subscribed to the fore- 
S7 going instrument, appeared before me this day in person and 

acknowledged that he signed, sealed and delivered the said 
instrument as his free and voluntary act for the uses and purposes 
therein set forth, including the release and waiver of the right of 
homestead. 

Given under my hand and notarial seal this 25d day of July, 
A. D. 1877. 

[Seal W. A. Van Every, Notary Public, Chicago, Cook Co., Iil.] 

W. A. VAN EVERY, 
Notary Publie. 
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Endorsed: No. 143,823. Filed for record July 25, A. D. 1877, at 
3 o'clock p. m., and recorded in book 714 of records, at page 270. 
Jas. W. Brockway, recorder. 


SS (Copy.) ; 
“Exuipir 3.” 


The mortgagor, William Scott Robertson, widower, of the city 
of Chicago, county of Cook and State of Illinois, mortgages and 
warrants to Hugh Templeton, of the same place, to secure the full 
and fruitful performance of the conditions and covenants of a cer- 
tain bond of even date herewith, given by said first party to said 
second party to secure the said second party in certain premises 
herein mentioned, reference being thereto had, the following de- 
scribed real estate: Lots twenty-seven (27) and twenty-eight (28), 
and all of lot twenty-six (26), except the east two feet thereof, of 
block six (6),in Maleom MeNeilil’s subdivision, in Wright's addition 
to Chicago, subject Lo a prior Incumbrance of thirty-five thousand 
($35,000) dollars, secured by trust deed to Francis Db. Peabody, situ- 
ated in the COUnLY of Cook, in the State of [llinots, hereby releas- 
ing and waiving all rights under and by virtue of the homestead 
exemption laws of this State. 

Dated this seventeenth day of August, A. D. 1877. 

WM. SCOTT ROBERTSON. [sear] 


89 STATE OF ! 
( ounty ){—. } 


ee ° 


[, James W. Johnson, a notary public in and for said county, in 
the State aforesaid, do hereby certify that William Scott Robertson, 
widower, personally known to me to be the same person whose 
name is subscribed to the foregoing Instrument, appeared before me 
this day in person and acknowledged that he signed, sealed, and 
delivered the said instrument as his free and voluntary act for the 
uses and purposes therein set forth, including the release and waiver 
of the right of homestead. 

Given under my hand and notarial seal this seventeenth day of 
August, A. D. 1577. 

| Notarial Seal J. W. Johnson, Chieage, Cook Co., Mls.) 


JAMES W. JOHNSON, 
Notary Public. 
endorsed. 
STATE OF ILLINOTS, } 
County of Cook, J - 
No. 147,333. 


This instrument was filed for record in the recorder’s office of 
Cook county aforesaid on the 22nd day of August, A. D. 1877, at 
10 o'clock a. m., and recorded in book 736 of records, page 

106. 
90 JAS. W. BROCKWAY, Recorder. 
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(Copy.) 
“EXHIBIT C.” 

This indenture, made this first day of September (1877), in the 
year of our Lord one thousand eight hundred and seventy-seven, 
between William Scott Robertson, of the city of Chicago, party of 
the first part, and John MeAllister, in the city of Chicago, in ‘the 
county of Cook and State of Illinois, party of the second part, wit- 
nesseth : 

That the said party of the first part, for and in consideration of 
the covenants and agreements hereinafter mentioned, to be kept and 
performed by the said party of the second part, his heirs, executors, 
and administrators, has demised and leased to the said party of the 
second part all those premises situate, lying, and being in the city 
of Chicago, in the county of Cook and State of Illinois, known and 
deseribed as follows, to wit: 

Those premises known as Jefferson Park Hotel, situated over the 

stores No. 487, 489), and 491 West Madison street, being the 
v1 2nd, 3rd, and 4th stories of the said building, except rooms 
| No-. 25 & 26 and Space hecessary for the materials for repair- 
ing the premises: 

To have and to hold the above-described premises unto the said 
party of the second part, his executors and administrators, from the 
first (Ist) day of September (1877), in the year of our Lord one thou- 
sand eight hundred and seventy-seven, for and during and until the 
thirty-first day of August (1879), one thousand eight hundred and 
seventy-nine. 

And the said party of the second part, in consideration of the 
leasing of the premises aforesaid by the said party of the first part 
to the said party of the second part, does covenant and agree with 
the said party of the first part, his heirs, executors, administrators, 
and assigns, to pay the said party of the first part as rent for said 
premises the sum of three hundred dollars per month, to be secured 
by note or notes payable monthly, said rent being payable monthly 
In advance. 

Said party of the first part shall have the right to put up 
v2 notices to rent and show said premises at reasonable hours 
for thirty days prior to the expiration of this lease. 

And the said party of the second part hereby acknowledges that 
he has received said demised premises in good order and condition, 
and covenants that at the expiration of the time in this lease men- 
tioned, or sooner termination thereof by forfeiture or otherwise, he 
will yield up the said premises to the said party of the first part in 
as good condition as when the same were entered upon by the said 
party of the second part, loss by fire or inevitable accident or ordi- 
hary wear excepted, and also that he will keep the said premises in 
good repair during the lease at his own expense. 

It is further agreed between the parties hereto that neither the 
second party nor his heirs, executors, or administrators will underlet 
said premises or any part thereof or assign this lease without the 
written assent of the said party of the first part first had and ob- 
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tained thereto, and that he will keep said premises in a clean 
and wholesome condition, in accordance with the ordinances 
of the city aforesaid and the directions of the city governh- 
ment or any of its proper officers, and also that said party of the 
second part will pay or cause to be paid all water rates that may be 
laid, charged, or assessed on said demised premises, and all repairs 
of hydrants, supply or waste pipe, or sewers on said premises, and 
for the removal of garbage and night soil from said premises which 
may be ordered by the city government or any of its officers during 
the term of this lease, or if at any time after any water rate shall 
have become due and payable or after such repairs shall be neces 
sary or such removal ordered, as aforesaid, the party of the second 
part, — heirs, executors, and administrators, shall neglect to pay 
said water rates or make such repairs or make such removal, it shall 
he lawful for the party of the first part to pay the said water rates 

or any of them, or make such repairs or any of them, or make 
4 such removal, or pay for such repairs or removal at any time 

thereafter, and the amount of and any and all payments so 
made for said rates, repairs, or removal, or the value of the making 
of such repairs and removal, or either, if made by the party of the 
first part, shall be deemed and taken —, and are hereby declared to 
be, so much additional and further rent for the above-described 
premises due immediately from and payable by the party of the 
second part, and mnay be collected in the same manner, by distress 
or otherwise, as hereinafter provided for the collection of other rents 
to grow due thereon, and shall be regarded as rent under the pro- 
visions of this lease. 

It is expressly understood and agreed by and between the parties 
aforesaid that if the rent above reserved shall be behind or unpaid 
on the day of payment whereon the same ought to be paid as afore- 
said on the notes securing the same, or 1f default shall be made in 
any of the covenants or agreements herein contained to be kept by 
the said party of the seeond part, his heirs, executors, and ad- 

ministrators, or his assigns,it shall and may be lawful for the 
a party of the first part, his agent or agents, his heirs, executors, 

administrators, or assigns, at his election, to declare said term 
ended and unto the said premises or any part thereof, with or with- 
out process of law, to re-enter and the said party of the second part 
or any other person Or persons occupying, In, or upon the same to 
expel, remove, or put out, using such force as may be necessary for 
so doing, and the said premises again to repossess and enjoy as in 
his first and former estate, and in the event of any rent being due 
and unpaid, whether before or after such forfeiture declared, said 
party of the second part hereby authorizes said party of the first 
part, his agent or agents, his heirs, executors, administrators, and 
assigns, to distrain for any rent that may be due thereon upon any 
property or effects belonging to said party of the second part, whether 
the same be exempt from execution or distress by law or not, and 
the said party of the second part in that case hereby waives all legal 

rights which he now has or may have to hold or retain any 
96 such property under any exemption lawns now in force in 
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this State or in any other way, meaning and intending hereby 
to give the said party of the first part, his heirs, executors, adminis- 
trators, and assigns, a valid and first lien upon any and all goods, 
chattels, and other property belonging to the said party of the second 
part as security for the payment of said rent in manner aforesaid, 
anything hereinbefore contained to the contrary notwithstanding. 

And if — any time said term shall be ended at such election 
of said party of the. first part, his heirs, executors, administrators, 
and assigns as aforesaid, or in any other 1 way, the said party of the 

second part, his heirs, executors, and administrators, do hereby cov- 
enant and agree tu surrender and deliver up said above-described 
premises and property peaceably to said party of the first part, his 
heirs, executors, administrators, and assigns, immediately upon the 
determination of said term as aforesaid ; and if he shall remain in 

possession of the same ten days after such default or after the 
97 termination of this lease in any of the ways above named, he 

shall be deemed guilty of a forcible detainer of said premises 
under the statute and shall be subject to all the conditions and pro- 
visions above named and to eviction and removal, forcible or other- 
wise, with or without process of law, as above state d. 

And the said party of the second part hereby waives his right to 
any notice from said party of the first part of his election or inten- 
tion to declare this lease at an end, or if his declaring it so to be and 
terminating it under any of its provisions or any demand for the 
possession of the premises leased herein, but the simple fact of the 
non-payment of the rent reserved shall constitute a forcible detainer 
as aforesaid. 

It is further covenanted and agreed by and between the parties 
hereto that the party of the second part shall pay and discharge all 
costs, attorneys’ fees, and expenses that shall arise from enforeing 
the covenants and agreements of this indenture by the party of the 

lirst part. 
98 In witness whereof the said parties have hereunto set their 
hands and seals the day and year first above written. 
WM. SCOTT ROBERTSON. — [seat. 
JOHN McALLISTER. _— 


Endorsed: Whereas, in consequence of the depression In trade and 
commerce of all kinds, the said John MeAllister is unable to pay the 
rent promised, I hereby reduce the rent to thirty dollars per month 
from Ist January, 1878. Wm. Scott Robertson. 


(( ‘opy.) 
“Exuipit D.” 


This indenture, made and entered into this seventeenth day of 
June, in the year one thousand eight hundred and eighty, by and 
between Bradford Hancock, assignee in bank ruptey of the estate and 
effects of William Scott Robertson, of Chicago, in the county of Cook 
and State of Illinois, party of the first part, and Lorin G. Pratt, 
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trustee, of Chicago, in the county of Cook and State of Illinois, party 
of the second part, witnesseth : 
uy) That whereas, in accordance with the provisions of an act 


of Congress entitled “An act to establish a uniform system of 


bankruptey throughout the United States,” approved March 2, 1867, 
and the acts of Congress amendatory of said act, a petition was filed 


in the district court of the United States for the northern district of 


[llinois, on the thirty-first day of August, A. D. 1873, by the said 
William Scott Robertson: and 
Whereas such proceedings were had in said court under said peti- 
tion that afterwards and on the seventh day of September, A. D. 
1875, the said William Scott Robertson was duly adjudged and de- 
clared bankrupt in accordance with the provisions of the said acts 
of Congress; and 
Whereas afterwards, on the twenty-fourth day of July, A. D. 1879, 
the said Bradford Hancock was duly appointed assignee of the estate 
and effects of said bankrupt by Homer N. Heibbard, one of the reg- 
isters In bankruptcy of said court, in acco-dance with the provisions 
of said acts, which said appointment was thereafter duly approved 
and contirmed by said court; and 
LOO Whereas, on the twenty-fourth day of July, A. D. 1879, 
said register, by an instrument in writing, under his hand 
and the seal of said court, did Convey and assign unto the said Brad- 
ford Hancock, as such assignee, all the estate, real and personal, of 
the said. bankrupt, William Seott Robertson, including all the prop- 
erty of whatsoever kind of which the said bankrupt Was possessed, 
or in Which he was interested, or which he was entitled to have on 
said Sist day of August, A. D. 1878, excepting only such property 
“as 1s excepted by the | Ith section of said bankrupt act ; and 
Whereas said bankrupt, William Scott Robertson, was, on said 
last-mentioned date, possessed of or entitled to an interest in 
the real estate hereinafter mentioned, and the said court having, by 
an order entered in matter of said bankruptey, directed the sale of 
the real estate belonging to said bankrupt estate at public auction, 
after notice, as provided in said order, and said assignee having 
given the required notice of such sale; and 
10] Whereas, pursuant to and in accordance with said order 
and notice of sale, the said Bradford Haneock, as such 
assIgneEee, did, on the twenty-fourth day of April, A. 1). LSS. sel] Lo 
said party of the second part for the sum of thirty-three hundred 
and tive (383,305.00) dollars the real estate hereinafter déseribed, 
which sale, having been duly reported to said court, was thereafter, 
to wit, on the fourth day of May, A. D. 1880, approved and con- 
firmed by said court; and 
Whereas said court did, on the day and year last named, order 
and direct sald Bradford Haneock, assignee, to execute and deliver 
to said party of the second part a deed for said real estate so sold 
to said party of the second part, as aforesaid, conveying said real 
estate to said purchaser in accordance with the terms of said sale: 
Now, therefore, in consideration of the premises and of the sum 
of thirty-three hundred and five dollars, to said assignee in hand 


—. 
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paid by said party of the second part, the receipt whereof is 
102 ~—ihereby acknowledged, the said Bradford Hancock, assignee 

as aforesaid, party of the first part aforesaid, has remised, re- 
leased, sold, conveyed, and quit-claimed, and by these presents does 
hereby remise, sell, convey, and forever quit-claim, unto the said 
party of the second part all the right, title, interest, estate, claim, and 
demand of the said bankrupt which he had on the said 31st day of 
August, A. D. 1878, and of the said Bradford Hancock; as assignee 
aforesaid (subject to all unpaid taxes and to all liens and encum- 
brances, unless by the terms of said sale expressly excepted), in and 
to the following-described real estate, to wit: The southeast quarter 
of section seven (7), in township thirty-five (55) north, of range fif- 
teen (15) east, of the third principal meridian; also that part lying 
east of the road of the east half of the northeast quarter (}) of see- 
tion nine (9), in township thirty-five (55) north, range fourteen (14) 
east, of the third principal meridian. 

Also lots Nos. one (1), two (2), three (3), four (4), five (5), six (6), 

seven (7), eight (S$), nine (9), ten (10), eleven (11), thirteen 
103 ~=(13), fourteen (14), and fifteen (15), in W. O. Cole’s subdivis- 

ion of that part lying south of the Chicago and Northwestern 
railroad of the west seventeen and two-hundredths (17.02) chains of 
the west half (3) of section ten (10), in township thirty-nine (59) 
north, range twelve (12) east, of the third principal meridian. 

Also lots No-. thirty-eight (88) and thirty-nine (59), in block No. 
two (2), and lots Nos. six (6), seven (7), and nine (9), in block No. 
three (5), in Whitford’s subdivision of the northwest quarter (4) of 
the southeast quarter (}) of section thirty-six (56), in township 
thirty-eight (88) north, range fourteen (14) east, of the third prin- 
cipal meridian. 

Also lots numbers twenty-eight (28), twenty-seven (27), and the 
west twenty-three (25) feet of lot twenty-six (26), in block number 
six,in McNeill’s subdivision of blockes number- six (6), seven (7), and 
eight(S),in Wright’s addition to Chicago,and the buildings thereon— 
all in the county of Cook and State of Illinois: 

To have and to hold the same, together with all the right, title, 

and interest of the said William Scott Robertson, bankrupt 
10+ aforesaid, which he had in and to said property at the date 

of the commencement of the said proceedings in bankruptey, 
with all the improvements, rights, privileges, — appurtenances 
thereunto belonging and all the interest which the said party of the 
first part acquired in and to said property by virtue of his appoint- 
ment as assignee aforesaid, but subject to all unpaid taxes and tax 
liens and to all liens and encumbrances, unless expressly excepted, 
released, or discharged by the orders of said court concerning said 
sale, and subject to all the terms and conditions of said sale, unto 
the said party of the second part and to his heirs and assigns for- 
ever. 

In testimony whereof the said Bradford Hancock, assignee as 
aforesaid, has hereunto set his hand-and seal the day and year first 
above written. 

BRADFORD HANCOCK, [seat.] 
Assignee as Aforesaid. 
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STATE OF ILLINOIS, } 
. ~ 2 OF 
County of Cook, | 


105 I, Granville S. Thomas, a notary public in and for the 
county ol Cook, in the State of Illinois, do hereby certify 
that Bradford Hancock, assignee in bankruptcy of the estate and 
effects of William Scott Robertson, the bankrupt named in the fore- 
going instrument of writing, and who js personally known to me to 
be such assignee and to be the same person whose name is subscribed 
to the said instrument, appeared before me this day in person and 
acknowledged that he signed, sealed, and delivered the said instru- 
ment of writing as his free and voluntary act and deed for the uses 
and purposes therein mentioned, 
Given under my hand and notarial seal, at Chicago, Illinois, this 
seventeenth day of June, A. D. 1880. 
[G. S. Thomas’ Notarial Seal, Cook County, Ils. ] 
GRANVILLE S. THOMAS, 
Notary Public. 


(Endorsed) Filed for reeord the 50th day of August, ISSO, at 2 
p.m., and recorded in book 1015 of records, at page 154. James 
Brockway, recorder. 
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Marshal's Certificate of Sale. 


This will certify that by virtue of a writ of fiert facias issued — of 
the circuit court of the United States for the northern district of Ili- 
nois, on the fourth day of January, A. D. 1881, upon a judgment 
rendered in said court on the thirtieth day of July, A. D. 1877, 
for the sum of twenty-one thousand six hundred sixty-six and 
f°; dollars, damage and costs of suit in a cause wherein James 
Taylor and John Bruce is plaintiff- and William Scott Robertson is 
defendant, I levied upon the hereinafter-deseribed real estate lying 
and being in the county of Cook, State of Illinois, as the property 
of the above-named defendant; that I thereupon advertised the 
sume for sale by posting advertisements in three of the most public 
places in the county abovesaid, and by publication in a newspaper 
published in said county, in said district, for three successive weeks 

previous to the day of sale, as required by law and the rules 
107 ~— of said court; that on the 27th day of January, A. D. 1881, 

at the hour of 11 o’clock a. m. of said day, at the south door 

of the new custom-house building, at Chieago, in the county 
aforesaid (the time and place mentioned in said advertisement), I 
proceeded to offer the hereinafter-described property for sale at pub- 
lic vendue, in separate parcels, to the highest and best bidder for 
cash, and receiving no bids for the same when so offered separately 
| then offered the whole of said property for sale together, and 
Lorin Grant Pratt, being the highest and best bidder therefor, when 
the same was so offered for sale, beeame the purchaser of the follow- 
ing-described property, to wit: 
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Lots number twenty-eight (28), twenty-seven (27), and the west 
twenty-three (25) feet of lot twenty-six (26), in block number six (6), 
in MeNeill’s subdivision of blocks number six (6), seven (7), and 
eight (8), in Wright’s addition to Chicago, with all the buildings 
and improvements thereon, situated on the northeast corner of 

Madison and Sheldon streets, in the city of Chicago, in the 
108 county of Cook and State of Illinois, for the sum of five 
thousand ($5,000) dollars. 

I further certify that unless said premises shall be rede-med from 
suid sale within fifteen months from the date hereof, according to 
law, the said Lorin Grant Pratt will be entitled to a deed of the 
property so purchased by him. 

Given under my hand this 29th day of January, A. D. 1881. 

JESSE 8S. HILDRUP, 

U.S. Marshal, Northern District of Illinois, 
By L. O. GILMAN, Deputy. 


(Endorsed :) Filed sept. 17, 18S]. Wim. H. Bradley, clerk. 


109 Afterwards, to wit, on the twentieth day of October, in the 

adjourned October term of said court, 1851, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


James TAYLor and Joun BRUCE ) 
Us. >In Chancery. 
WiL_LiAM Scott ROBERTSON ef al. 


On this day come said complainants, by Alexander McCoy, their 
solicitor, and, it appearing to the court that the said defendants, 
William Scott Robertson, Hugh Templeton, Benjamin E. Gallup, 
Francis B. Peabody, and Jolin McAllister, have already appeared in 
this cause, by their solicitors, Mess. Lawrence, Campbell and Law- 
rence, it is now, on motion of said complainants’ solicitor-, ordered 
by the court that said above-named defendants do plead, answer, or 
demur to the said amended and supplemental bill of complaint in 
this cause filed within twenty days after service upon them or upon 
their said solicitors of record, Mess. Lawrence, Campbell and Law- 
rence, of notice of this order and rule to answer. 


110 On the same day, to wit, on the twentieth day of October, 
in the adjourned October term of said court, 1881, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 
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Order. 


JAMES Tayrtor and Joun Bruce 
Us. 

Wittram Scorr Ropnertrsox, Hucgu Tempero, | 
Benjamin FE. Gallup, Francis B. Peabody, John | 
McAllister, Mehitable B. Greene, Widow of David > In Chancery. 
Rt. Greene, Deceased; Wm. W. Crapo and Charles | 
W. Clifford, Trustees, &e.; Robert 5. Greene, | 
Susan G. Page, Horatio N. Greene, Francis B. | 
Greene, and E. A. Cummings. } 


On this day come said complainants, by theirsolicitor, Alexander 
Met ‘Oy, and it appearing to the court by the amended and supple- 
mental bill in said cause filed and by affidavit in that behalf that 
said supplemental bill is filed for the purpose of enforcing the legal 
and equitable lien upon and interest in the land and premises in 
said amended and supplemental bill mentioned in said district, and 
that said defendants, Mehitable B. Greene, widow of David R. 
Greene, deceased ; William W. Crapo and Charles W. Clifford, trus- 

tees of Robert B. Greene, Susan G. Page, Horatio N. (rreene 
11] and Francis B. Greene, and said Robert B. Greene, Susan G. 

Page, Horatio N. Greene, and Francis -B. Greene, are not in- 
habitants of said northern district of Illinois, and that they and each 
of them are residents and inhabitants of New Bedford, in the county 
of Bristol and State of Massachusetts, and that said absent defend- 
ants have not nor has either of them been found or served with pro- 
cess in this cause In the said northern district of Illinois, nor volun- 
tarily or otherwise appeared in this cause, it is, on motion of said 
complainants’ solicitor, ordered by the court that said absent de- 
fendants and each of them doappear in this cause and plead, answer, 
or demur to the said amended and supplemental bill herein by the 
tirst Monday in December, A. D. 1881, and that personal service of 
a copy of this order be had upon said absent defendants and the 
parties In possession of said land at least twenty days prior to the 
aforesaid rule day, if practicable. 


Afterwards, to wit, on the twenty-first day of October, 1881, there 
issued out of said clerk’s office a writ of subpeena in said entitled 
eause; Which said writ, together with the return of the marshal en- 
dorsed thereon, is in the words and figures following, to wit: 


L112 Unirep STATES OF AMERICA, a 
. ° ° . : ° aoa 
Northern District of [llinois, } 
The United States of America to E. A. Cummings, impleaded with 
William Seott Robertson et al., Greeting: 


We command you and every of you that you appear before our 


judges of our circuit court of the United States of America for the 


northern district of [llinols, at Chicago, in sald district, on the first 
Monday in the month of December next, to answer the amended 
and supplemental bill of complaint of James Taylor and John Bruce 
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filed in the clerk’s office of said court, in said city of Chicago, then 
and there to receive and abide by such judgment and decree as shall 
then or thereafter be made, upon pain of judgment being pronounced 
against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 
twenty-first day of October, in the year of our Lord one thousand 
eight hundred and eighty-one, and of our Independence the 106th. 


[seAr. ] WM. H. BRADLEY, Clerk. 


113 MemoranpuM.—The above-named defendant is notified that 

unless he shall enter his appearance in the clerk’s office of said 
court, at Chicago aforesaid, on or before the day to which the above 
writ is returnable the complainants’ bill will be taken against him 
as confessed, and a decree entered accordingly. 


WM. H. BRADLEY, Clerk. 


I have served the within writ within my district in the following 
manner, to wit: 

Upon E. A. Cummings, therein named, on the 3rd day of Novem- 
ber, A. D. 1881, by personally delivering to him a true copy of tne 
sume on the aforesaid day. 

A. M. JONES, U. S. Marshal, 
by Rk. D. SHERMAN, Deputy. 
Marshal's fees: 


ee RE SS A Ss? O0 
l ETE tenn dnicnccennen my) 
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Endorsed: Filed Nov. 4th, A. D. 1881. Wm. H. Bradley, clerke 


114 Afterwards, to wit, on the twenty-first day of November, in 

the adjourned October term of said court, ISS1, in the record 
of the proceedings thereof in said entitled Cause, before Ilon. Ilenry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


James TAYLOR and Joun Bruce 
vs. ~In Chancery. 
WILLIAM SCOTT ROBERTSON et al. 


Now come the parties, by their solicitors, and the defendants, 
Benjamin E. Gallup, Francis B. Peabody, John McAllister, Edmund 
A. Cummings, Mehitible B. Greene, widow of David R. Greene, 
dee’d ; William W. Crapo and Charles W. Clifford, sued as trustees, 
&e.: Robert B. Greene, Susan G. Page, Horatio N. Greene, and 
Francis B. Greene, and by Paddock & Ide, their solicitors, file their 


6—1085 
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appearance herein; and thereupon, on motion, time for them to 
answer the original, amended, and supplemental bill herem 1s 
extended to the first Monday of January, A. D. 1552. 


(1) the Same day, to wit, Ol) the twenty-first day of Novem ber, 
ISS1, came Benjamin E. Gallup and others, by their solicitors, and 
filed in said clerk's ofhice their appearance In said entitled CUUSEC , 
which said appearance is in the words and figures following, to wit ; 


LD Bill. 


[Tnited States Cireuit Court. Northern District of Illinois. In 
Chancery. 


James Tayrtor and Joun Bruce 
Us, 


WitrtAM Scorr Ropertson ef al. 


We do hereby severally enter our appearance as defendants In 
the above-entitled cause and ask for a reasonable time within which 
to file our respective answers to the original and the amended and 
supplemente | bill in said cause. 

BENJAMIN E. GALLUP. 
FRANCIS B. PEABODY, 
JOUN McALLISTER, 
EDMUND A. CUMMINGS, 
MEHITABEL B. GREEN, 
Widow of David R. Green, Dee'd., 
WILLIAM W. CRAPO awnp 
CITARLES W. CLIFFORD, 
Nued as Trustees. AC 

ROBERT B. GREEN, 
SUSAN G. PAGE, 
HORATIO N. GREEN anp 
FRANCIS B. GREEN, 

By PADDOCK & IDE, 


** 


The 7 Sol're. 
Endorsed: Filed Nov. 21, 1881. Wim. H. Bradley, clerk. 


L16 Afterwards. to wit. on the thirty-first day of December. 

ISSl,came Benjamin E. Gallup, M. B. Greene, Wm. W. | 'rapo, 
et al., by their solicitors, and filed in said clerk’s office their answers 
in said entitled cause; which said answers are in the words and 
figures following, to wit: 
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117 Creditors’ Bill. 
Unrrep Srates or America, Northern District of Illinois: 
In the Cireuit Thereof. Chancery. 


JAMES Taytor & Jonn Bruce 
Us. 
Wittram Scort Ropertson, WuGn Tempcieton, Benyamin E.GALLup, 
Francis B. Peabody, John MedAllister, Mehitabel B. Green, Wil- 
liam W. Crapo, Charles W. Clifford, et ad. 


The separate answer of Benjamin E. Gallup, one of said defendants, 
to the amended and supplemental bill in said cause. 


This respondent, now and at all times, saving all benefit of excep- 
tion, &e., to the said bill, for answer thereto says that so much of 
said bill, if any there be, as seeks to impute to respondent any 
fraud or fraudulent purpose as to the matters therein stated is not 
true, and respondent denies the same; and, as to the matters in said 
bill relating to the supposed judgment of said complainants against 
said defendant, William: Scott Robertson, respondent is a stranger 
thereto, and does not admit the same to be true, but leaves the said 
complainants to prove the same, if they can; and, having fully an- 
swered, respondent prays to be hence dismissed, Xe. 

BENJAMIN E. GALLUP. 

GEORGE L. PADDOCK, 

Of Counse } 


Endorsed: Filed Dec. 31, 1881. Wm. H. Bradley, clerk. 
11s Bill. 
Unirep Srates oF America, Northern District of Illinois: 
In the Cireuit Court Thereof. In Chancery. 


James Taytor and Joun Bruce 
7's 


Wititam Scorr Ropsertson and Others. 


The joint and several answers of Mehitabel B. Green, William W. 
Crapo, and Charles W. Clifford, trustees of Robert B. Green, 
Susan G. Page, & Horatio N. Green, & Francis B. Green, Robert 
Bb. Green, Susan G. Page, Horatio N. Green, Edmund A. Cum- 
mings, and Francis B. Peabody, defendants in said cause, to the 
bill and amended and supplemental bi!l filed therein. 


The said respondents, now and at all times, saving to themselves 
Il benefit and advantage of exception or otherwise to the manifold 
errors, uneertainties, and insufficiencies in said bills contained, for 
answer thereto or to so much thereof as they are advised is material 
and proper to be answered unto, answering, jointly and severally, 

say— 
119 That as to the aforesaid judgment in favor of said com- 
plainants and against said defendant, William Scott Robert- 
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son, alleged to have been rendered in this court at the July term, 
A. D. 1877, these respondents are strangers to the same, as well as 
to the various subsequent proceedings alleged to have been taken 
thereon, as detailed in said bills, and therefore do not admit the 


same, but leave the said complainants to make such proof thereof 


as they may be advised to make; but these respondents deny that 
at the time in said bills mentioned or at any other time respondents 
or any of them had, or that they or any of them now have, any land 
or interests in land, personal property, or any Interests therein, 
goods, chattels, rights, credits, or choses in action, or any other 
estate, property, niglit, or thing of or belonging to said Robertson 
or held for him in manner and form as alleged in said bills, and 
they deny that they or any of them are now or at any time have 
been, or that said David R. Green in his lifétime was, combining or 
confederating or scheming with said Robertson to place the property 
of said Robertson in such a way as to hinder or delay said com- 
plainants Or any of the ereditors of said Robertson, as Is alleged In 
said bills, and they say that all the charges and allegations in said 

bill contained imputing fraud as against these respondents, 
120) or any agency or purpose on the part of these respondents 

or of said David R. Green in his lifetime, in the supposed and 
pretended scheme set forth in said bills to defraud and. hinder said 
complainants and other creditors of said Robertson are wholly false 
and unfounded; and they also deny that they or any of them or 
said David R. Green in lis lifetime ever sehemed to complicate or 
conceal the title to the premises in said bills mentioned, or that in 
point of fact there was any such complication or concealment as 
mentioned in said bills, or that at anv time in said bills mentioned 
there was any obstacle in the way of complainants’ (or any one’s 
else) ascertaining at once, had they chosen to do so, the state of said 
title, so far as said Jefferson Park Hotel property was concerned, 
the means of so doing being ample and at hand. 

And respondents, further answering, jointly and severally say 
that it is true that said David R. Green, then living at New Bed- 
ford, in the State of Massachusetts, and having capital to interest, 
did loan to said Nathan 8S. Grow, then of said Chicago, the sum of 
thirty-five thousand dollars, and to secure the same said Grow did 
execute, on the first day of April, 1871, his promissory note for that 
amount, bearing date on that day and payable to his own order 5 

years thereafter, with interest as therein provided, which he 
12] then delivered to said David R. Green, and to secure payment 

thereof did also execute to said defendant Gallup, us trustee, 
his certain deed of trust conveying said Jefferson Park Hotel prop- 
erty in trust, with the usual powers of sale, which said deed of trust 
‘was duly recorded in said Cook county records in — 649 of deeds, at 
page 79. And respondents say that afterwards and, as they are in- 
formed, ohn or about the — day of — S76, said Robertson pur- 
chased from said Grow and from said Grow took a deed of convey- 
ance of said last-named premises, subject to the lien of said deed of 
trust to said Gallup, and some time afterwards, but long prior to the 
date of said judgment in favor of complainants, said Robertson ap- 


a 
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plied to said David R. Green for a renewal in his own favor of said 
loanof Aprill,1871; and respondents show although the negotiation 
for such renewal began as early asthe spring of 1877 it was not, owing 
to a delay in arranging its terms in relation to certain unpaid taxes, 
concluded until some time in July, 1877, when said Robertson de- 
livered to said David R. Green the deed of trust to Peabody In said 
bills mentioned, bearing date on the 2nd day of April, IS77, with 
the promissory note of the same date for $35,000.00, due three years 
after said date, signed by said Robertson, by way of renewal of said 
loan, in accordance with his aforesaid application. 
And respondents believe that at the time of such renewal said 
Robertson was In possession of said premises under his said deed 
from said Grow and receiving rents therefrom, the amount 
122 ~=whereof respondents cannot state, although they believe they 
did not, as stated in said bills, amount to $5,000.00 per 
annum; and respondents say that it is not true, as alleged in said 
bills, that said deed of trust to said Peabody was executed in pur- 
suance of the fraudulent scheme in said bills alleged, or of any 
fraudulent scheme whatsoever; nor Is it true, as alleged In said 
bills, that said deed of trust and note were improperly or for the 
purpose in said bills alleged antedated, as of said April 2d, 1877, but, 
on the contrary, respondents say that said date, being that on which 
interest fell due at the end of the yearnext preceding the time such 
application for renewal was made, was the date at which interest for 
the time covered by the proposed renewal began to accrue, and it 
Was proper and according to usual business of that nature, as between 
borrower and lender, to give that date to the papers, which, in point 
of fact, had been drafted of such date long before actual delivery ; 
and respondents say that not only was such date of April 2d, 1877, 
a proper one, but it was the only proper one, as being the only one 
that would give said David R. Green interest for the intervening 
time, according to the understanding between the parties relating to 
said renewal securities; and respondents deny that in such date 
or in any other circumstances of said renewal transaction was it 
the purpose of the parties thereto to hinder or in anywise 
affect said supposed verdict or judgment, as alleged in said 
bills, or to create any false or erroneous impression touching the 
amount of incumbrance on said premises, as alleged ; but, 
123. on the contrary, respondents say that said deed of trust to 
said Peabody contained an express covenant (whereof said 
complainants then and there had notice) to the effect that said 
premises were thereby conveyed to said Peabody free and clear of 
ihe lien of any former incumbrance whatsoever, by which lan- 
guage said complainants and all the world were we!! notified and 
informed that said premises were incumbered at that time for 
said sum of thirty-five thousand dollars and interest and no more; 
and on information and belief respondents say that the pretense- in 
said bills contained to the contrary are untrue, and they say that if 
it be true that said deed of trust to said Gallup was not released of 
record, which they do not admit, the reason for such omission was 
an honest and proper one, and worked no misapprehension or in- 
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jury to said complainants or any one else, and they say that neither 
In taking said notes payable to the order of the maker nor In any 
other circumstances attending said second deed of trust was there 


anything improper, in act or intent, or out of the usual coutse of 


business, and that all pretenses to the contrary in said bills con- 
tained are untrue. 

And respondents say that as to the deed of trust or mortgage to 
said Templeton and the lease to said McAllister in said bill men- 
tioned respondents had no knowledge thereof or part therein, and 
do not admit the allegations in relation to the same in said bills 
contained, but they say that said mortgage and lease, if made as 

alleged in said bills, were subsequent and subject to the said 
124 deed of trust to said Peabody and the rights of said Dayid 

R. Green thereunder, and they expressly deny that said 
mortgage or lease or the reduction of rent mentioned in said bills, 
if such reduction ever took place, were made or construed Jn fur- 
therance of any improper or wrongful scheme in which respondents 
or any of them were, or said David R. Green in his lifetime was, 
concerned, or for which they or any of them were or should be held 
responsible. 

And as to the allegations in said bills contained relating to the 
taking possession of said premises by said Peabody, as agent for 
sald David R. Green, re spondents admit that on or about the 50th 
day of August, 1878, said Greene, by his said agent, entered upon 
said premises under and by virtue of the right of entry conferred 
and granted by said deed of trust to said Peabody, as he lawfully 
might, but they deny that such entry was made in pursuance of a 
fraudulent scheme of the nature alleged in said bills, or any other 
fraudulent scheme whatsoever; and they expressly and specifically 
deny that at that time or any other either said David R. Greene or 
said Peabody made any agreement with said Robertson or had with 
him any plan, scheme, or understanding to the effect that such 
premises were to be sold under said deed of trust and afterwards 
ullowed to be redeemed by said Robertson, as alleged in said bills or 
in any other Way, but, on the contrary, respondents Say that In mak- 
Ing such entry and the subsequent foreclosure proceedings the said 
Green and Peabody acted wholly under and for the purposes ex- 

pressed in said deed of trust to said Peabody, and not to 
125 hinder or defraud said complainants in that matter, as is un- 
truly alleged in said bill. 

And respondents say that they do not know when, if ever, said 
Robertson filed his petition in bankruptey, nor when, if ever, he 
left this country, but they deny that such acts or either of them were 
done 1n pursuance of any scheme in which said David R. Green or 
respondents Or any of them was concerned, nor do respondents 
know what, if any, efforts complainants have made to examine said 
Robertson or ascertaining the condition of his estate, but they, say 
that whatever information was asked from said David R. Greene or 
his agents or said Peabody in regard to the premises now in con- 
troversy was furnished promptly, truthfully, and in good faith, all 
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pretenses to the contrary in said bills contained to the contrary not- 
withstanding. 

And respondents say that the aforesaid entry by said David R. 
Greene having been so made for the purpose of enforcing his said 
security,and said Robertson, upon the demand of said Greene, having 

vielded his assent to such entry, and afterwards it appearing that 
the rents of said premises were wholly In: idequate to satisfy the 
covenants in said Robertson’s deed of trust to said Peabody, and 
said Robertson being largely in arrear and in default in respect to 
the payment of the money secured by said deed of trust, the said 
Peabody, as such trustee, having been so requested by said David R. 
Greene, the legal holder of said note of April 2nd, 1877, for 
126 $35,000.00, and under and in accordance with the power and 
authority in him vested as aforesaid, proceeded to advertise 
and sell the said premises, and atsuch sale the said David R. Green 
having bid for said premises the sum of thirty thousand dollars, and 
that being the highest and best bid, the same was sold to him, and 
said Peabody thereupon, to wit, on the 7th day of October, 1878, as 
such trustee, conveyed said premises to said Green in fee-simple by 
trustee’s deed, bearing date on that day and duly recorded ™ said 
recorder’s office on the 10th day of October, 1878, in book 792 of 
records, at page 584: and re spondents show th: at said deed of said 
trustee being then and there delivered to said David R. Greene, he 
immediate ly claimed title to said premises so conveyed to him ab- 
solutely and according to the form and purport of said trustee’s 
deed, and ever thereafter and up to the time of his death, to wit, 
May 19th, 1879, continued so to claim the same; and respondents 
further say that upon the decease of said David R. Greene, intestate, 
on said day said land descended to the lawful heirs, children of said 
David R. Greene, viz., said respondents, Robert R. Greene, Susan G. 
Page, Horatio N. Greene, and Francis B. Greene, subject to the 
dower right of his widow, the said respondent, Mehitabel B. Green, 
and that said heirs of said David R. Greene have ever since claimed 
said premises as tenants in fee-simple absolute, subject to such dower 
right and free from any right of redemption of said Robertson or any 
other person or persons whomsoeve 1, and they say that by said fore- 
closure proceeding and the deed of, said | eubody to said David R. 
Greene said deed of trust to said Peabody was fully and finally 
foreclosed, and all equity of redemption of said William Scott 
127 Robertson, his heirs and assigns, effectually barred and ter- 
minated; and they say that they are advised that the same 
s equally binding and conclusive upon the complainants if they, as 
illeged, are judgment creditors of said Robertson as aforesaid ; and 
se respondents say that as to the said David R. Greene, his heirs 
and assigns, the said judgment and all prentended interests in said 
premises claimed by said complainants, as stated in said bills, are 
null and void. 

And respondents, the heirs aforesaid, admit that at all times since 
said foreclosure said David R. Greene, his heirs and assigns, and 
the agents and assigns of such heirs, have received divers rents and 
profits issuing since said foreclosure from said premises, but they 
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deny that such rents and profits have been received as mortgagee 
or mortgagees, or otherwise than as owners in fee or in right of such 
owners; and they deny that said complainants are entitled to call 
the said defendants or any other defendants in said bills mentioned 
to the account prayed in said bills or to any account for said rents 
and profits. 

And respondents further say that it is not true, as alleged in said 
bills, that said Peabody, as agent of said David R. Greene, or other- 
wise, upon said Green’s entry into possession as aforesaid, or at any 
tim prior to such foreclosure, which occurred about five weeks 
thereafter, began to collect any considerable sum of rents and profits 
of said premises, nor is it true that any considerable sum of such 

rents and profits could have been collected, nor 1s it true, as 
128 —s alleged in said bills, that there was on the part of said David 

Rt. Greene or said Peabody any misappropriation of such 
rents and profits, the fact being that, on the contrary, only a small 
sum of the rents issuing during the time between such entry and 
such foreclosure, to wit, — dollars was collected or collectible, and 
that the whole of such sum was properly applied to the credit of the 
said Robertson, who then stood indebted to thesaid David R. Greene 
not only for the aforesaid thirty-five thousand dollars and all inter- 
est thereon since the date of said loan, but for other large Sums @X- 
pended by said Greene for taxes and insurance upon said premises, 
which expenditures were necessitated by the defaults and neglects 
and pecuniary inability of said Robertson to keep his covenants In 
that behalf: and respondents sey that said David R. Greene, by 
reason of the aforesaid defaults of said Robertson, and for the sole 
purpose of enforeing his lien under said Robertson’s deed of trust to 
said Peabody, made the entry and caused the foreclosure and trus- 
tees’ conveyance aforesaid, as he lawfully might under such cireum- 
stances, and so respondents, the widow and heirs of said David R. 
Greene set up and plead the said trustees’ deed and foreclosure pro- 
ceedings as a bar to the relief prayed in this cause and crave the 
same benefit thereof as tf set up and pleaded by formal plea herein; 

and the said respondents say that all the aforesaid actings 
129) =60and doings of said David R. Greene and all the aforesaid 

foreclosure proceedings were had and done in good faith and 
for valuable consideration rendered and not for the wrongful pur- 
poses nn said bills suggested. 

And as to any other matters in said bills alleged not above con- 
fessed or denied they say that they do not admit the same, but ask 
that the said complainants be required to make full and complete 
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proof of the same; and, having fully answered herein, they pray to 
be hence dismissed with their costs in that behalf, &e. 
MEHITABLE B. GREEN, 
WILLIAM W. CRAPO, 
CHARLES W. CLIFFORD, 
ROBERT B. GREENE, 
SUSAN G. PAGE, 
HORATIO N. GREEN, 
FRANCIS B. GREENE, 
KDMUND A. CUMMINGS, 
FRANCIS B. PEABODY, 
By PADDOCK & IDE, 
Their Solicitors. 
GEORGE L. PADDOCK, 
GEO. O. IDE, 
Of Counsel. 


Endorsed: Filed Dee. 51st, 1881. Wm. H. Bradley, clerk. 


130 Afterwards, to wit, on the sixth day of February, 1882, 

came the complainants, by their solicitors, an filed in said 
clerk’s office their replication to the answer of M. b. Greene, Wm. 
W. Crapo, et al. in said entitled cause, which said replieation is in 
the words and figures following, to wit: 


13] UNITED STATES OF AMERICA, 
Northern Disirici of Illinois: 


[In the Circuit Court of the United States for said District, of the 
February ‘Term, A. D. 1882. In Chancery. 


JAMES TAYLor and Joun Bruce 


is. 

WinttiaAM Scorr Ropsertsoxn, Hucu Temereros, Bb. E. Garuup, 
F. B. Peabody, John MeAllister, Mehitabel B. Greene, Wm. W. 
Crapo, Charles W. Clifford, Robert B. Greene, Susan G. Page, 
Horatio N. Greene, and Francis B. Greene. 


The replication of James Taylor and John Bruce, complainants, to 
the answer of Mehitabel b. Greene, William W. Crapo, Charles 
W. Clifford, Robert B. Greene, Susan B. Page, Horatio N. Greene, 
Francis B. Greene, Edward A. Cummings, Francis b. Peabody, 
and B. E. Gallup. 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufliciencies of the answers 
if the said defendants, for replication thereunto saith that they do 
and will aver. maintain, and prove said bill to be true, certain, and 
sufficient in the law to be answered unto by the said defendants, and 
that the answers of the said defendants are very uncertain, evasive, 
and insufficient in the law to be replied unto by these repliants, 
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without this, that any other matter or thing in the said an- 
132 swer contained material or effectual in the law to be replied 

unto, and not herein and hereby well and sufficiently replied 
unto, confessed or avoided, traversed or denied, is true; all which 
matters and things these repliants are ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray @s in 
and by their said bill they have already prayed. 

By A. McCOY, 


Solicitor for Complainants. 
Endorsed: Filed February 6th, 1882. Wm. H. Bradley, clerk. 


133 Afterwards, to wit, on the sixth day of June, in the ad- 

journed May term of said court, 1882, in the record of the 
proceedings thereof in said entitled cause, before Hon. Ilenry 
Blodgett, district judge, is the following entry, to wit: 


Orde Al 


JAMES TAYLoR and Jonn Bruce 
vs. -In Chancery. 
WittraAm Scorr Roperrson et al. J 


Now come the complainants, by A. McCoy, and the defendants, 
Benjamin EF. Gallup, Francis B. Peabody, John MeAllister, kdmund 
A. ( ‘ummiings, Mehitable 13. Crreene, widow of David ht. Greene, de- 
ceased; William W. Crapo, and Charles W. Clifford sued as trustees, 
&ec.; Robert B. Greene, Susan G. Page, Horatio N. Greene, and Francis 
Bb. Greene, by Mr. Paddock, and on motion of Mr. Paddock this 
cause is hereby referred to Henry W. Bishop, master in chancery, 
to take proofs and report the same to the court by the first day of 
September next. 


134 Afterwards, to wit, on the twenty-fifth day of August, in 

the July term of said court, 1882, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


, 
Oraer. 


JAMES TAYLOR and JOHN BRUCE ) 
Us. -In Chancery. 
WintraAM Scott RopERTSON ef al. 


This cause having come up on the application of the complain- 
ants for an extension of the time to complete the taking of the 
evidence and proofs in this cause, and it appearing that the solicitors 
for the defendants have been duly notified of this application, and 
the court having duly considered the same, it is hereby ordered 
that the time for taking and completing the evidence and proofs in 
said cause is extended until the first day of November, 1882. 


135 Afterwards, to wit, on the thirty-first day of October, in 
the adjourned October term, 1882, in the record of the pro- 
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ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


JAMES TAayYLor and JOHN net 
Us. In Chancery. 
WitiiAM Scott ROBERTSON ef al. § 


On motion of Mr. Paddock, and as per stipulation this day filed 
herein, the order of court entered herein on the twenty-fifth day of 
August last for closing proofs is hereby set aside, and it is ordered 
that the time for closing proofs herein is hereby extended sixty 
days. 


136 Afterwards, to wit, on the fourth day of January, 1883, in 

the December term of said court, 1SS2, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Dlodgett, district judge, is the following entry, to wit: 


Order. 


JAMES TAYLOR et al. ) 
vs. >In Chancery. 
Witiram Scorr Ropertson et al. { 


Now come the the complainants, by Mr. McCoy, and the defend- 
ants, heirs of David Greene, by Mr. Paddock, and,on motion of Mr. 
McCoy, leave is given to the complainants to amend the supplemental 
bill herein on condition that a copy of the same be furnished Mr. 
Paddock, and that it does not delay the progress of the cause; and, 
on motion of Mr. Paddock, the complainants are ruled to close their 
proofs herein by the first day of February next, the defendants to 
have thirty days thereafter to close their proofs. 


On the same day, to wit, on the fourth day of January, 1883, came 
the complainants, by their solicitors, and filed in said clerk’s office 
tneir amended supplemental bill in said entitled cause; which said 
bill is in the words and figures following, to wit: 


137 UNITED STATES OF AMERICA, 
Northern District of Illinois: 


In the Cireuit Court of the United States for said District. In 
Chancery. 


James Taytor and Jonny Bruce, Complainants, ) 
vs. >Gen. No. 15321. 
WILLIAM Scott Ropertson, HuGH Tempvetoy,et al. 


Amendment to the supplemental and amended bill filed in this 
‘ause, made pursuant to an order of the court entered on the 4th 
day of January, 1883, which is inserted at the end of the thirteenth 
(13th) page, after the word “afterward,” as follows, viz: 

“That the said trustee, in order toconceal the time of said sale from 


O2 MEHITABEL B. GREENE, &¢., ET AL. VS. 
your orators and other creditors of the said Robertson, and in 
furtherance of the said fraudulent scheme, caused the said notice 
thereof to be published in the Chicago Weekly Journal, a newspaper 
which was not read in the city of Chicago and had no circulation 
in said city nor in said county of Cook, while at the same time, as 
your orators will show, a large number of other newspapers were 
printed and published in said city of large and general circulation 
therein. 
“And your orators furthershow that the said premises so pre- 
138 tended to be sold were composed of three separate lots in 
said block six, as shown by the deeds conveying the same 
and by the plat of said Wright’s addition to Chicago; that the north 
forty-four (44) feet or thereabouts of said lots were separated from 
the south portion of the said lots fronting on Madison street by an 
alley or court twelve (12) feet or thereabouts in width; that said 
north forty-four feet were divided into two lots of twenty-two (22) 
feet or thereabouts each: that upon each of said lots stood a brick 
dwelling-house twenty-two (22) feet or thereabouts in width and 
fronting on Sheldon street, which were rented and used for private 
dwelling-houses and entirely separated and distinet from and used 
for different purposes from those for which the hotel part of said 
premises were used. Yet your orators show and charge that the 
said trustee, Francis B. Peabody, on the said seventh day of October, 
1878, sold said property en masse to the said David R. Greene and 
struck the same off to him at said sale, in bulk, at half their value, 
to the great detriment of the said sale; that it was the duty of the 
said trustee and the rules of equity required him to have sold said 
premises in separate lots; that if he had so offered the said premises 
for sale that part of the same used for a hotel and fronting on Mad- 
ison street, south of the said alley or court, would have, ina prop- 
erly managed sale, brought more than sufficient to pay off said debt, 
interest and costs.” 
JAMES ° 


I OR AND 
JOUN BR 


AYL 

UCE, 
( omplainants, 

By McCOY, POPE & McCOY, 

The ir Solicitors. 


A. McCOY, 
Of Counsel for Complainants. 


139 Unitep STATES OF AMERICA. 
Northern District of [llinois > 
In the Circuit Court of the United States for said District. Ty 
Chancery. 
JAMES TAYLOR and Joun Bruce 


is, 


WitiiaAM Scotrr Ropertson ef al. 
Mess. Frank J. Smith and Paddock & Ide, def’ts’ solicitors: 


You will please take notice that on Thursday, January 4th, 1883, 


{I~ 


(- 


~<. 
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at ten o’clock a. m., or so soon thereafter as counsel can be heard, 
we shall appear before his honor Judge Blodgett and ask leave of 
suid court to file the amendment to the supplemental bill herein 
hereto attached, and shall also ask a rule on said defendants to an- 
swer the same, when and where vou can appear, if you see fit. 
McCOY, POPE & McCOY, 
Compl'ts’ Sol’s. 


Service accepted of above notice January 3, 1883. 
Fr. J. SMITH, 
Sol’r for Robertson, McAllister, & Templeton. 


Received a copy of above am’d’t this third day of January, 1883. 
PADDOCK & IDE, 
By 8S. W. WRIGHT. 


Endorsed: Filed Jan’y 4th, 1883. Wm. H. Bradley, clerk. 


140 Afterwards, to wit,on the sixth day of January, 1883, came 

Francis B. Greene, M. B. Greene, et al., by their solicitors, and 
filed in said clerk’s office their answer in said entitled cause; which 
said answer is In the words and figures following, to wit: 


141 In the Cireuit Court of the United States, Northern District 
of Illinois. In Chancery. 


James TAYLor ef al. vs. Wintiam Scott Ropertson et al. 


The answer of Francis B. Greene, Mehitabel B. Greene, and said 
other defendants, Crapo, Clifford, Page, Horatio N. Greene, Rob- 
ert B. Greene, Cummings, and Peabody, to the amendments filed 
in said cause to the bill.therein January 5th, 1885. 


Said respondents, saving all exceptions to the matters in said 
amendments contained, and restating all the matters and things in 
their other and former answers set forth, for answer to said amend- 
ments, jointly and severally say—the said Peabody of his own 
knowledge and the others upon information and belief—that it is 
not true that said Peabody made publication of the notice of sale 
under said deed of trust in said newspaper in furtherance of the sup- 
posed scheme in said amendments mentioned, or to conceal the time 
of said sale or anything else from said complainants or any one 
else, or for any improper purpose whatever, but, on the contrary, 
they say that such publication as was made was made in the Chi- 
cago Weekly Journal, a newspaper of general circulation printed 
and published in said city of Chicago, in the manner and for the 
time provided in said deed of trust, in good faith, and for the pur- 
pose of a proper execution of said power of sale; that it is not true 

that said Weekly Journal was not read in said Chicago and 
142 ~=had no circulation therein or in Cook county, nor is it true 
that in publishing said notice the said Peabody was informed 
or believed that said paper had not such circulation, but he was in- 
formed and believed that it was a paper of general circulation, fit 


od MEHITABEL B. GREENE, &¢., ET AL. VS. 


and proper for suck publication—as fit:and proper as any other 
paper for such purpose. 
And they also jointly and severally deny that said trustee could 
have obtained more than was bid for said premises at said sale, and 
deny that he did not endeavor to obtain all he could, and deny that 
he did not offer said parcels of said property in detail, as asserted or 
intimated in said amendments, and they deny that there was any- 
thing improper or fraudulent in the mode of making said sale by 
said trustee, and they deny that there were any bidders or persons 
at said sale desirous and ready to bid for such supposed parcels OF 
any of them, and they pray leave to refer to said trust deed and said 
trustee’s deed, with the certificate of publication of said notice and 
the other proofs and evidence herein, to show the truth of their 
answer. 
And having fully answered, «ce. 
PADDOCK & IDE, 
Sol’rs for De Pts , 
GEORGE L. PADDOCK, 
Of Counsel. 


Endorsed: Filed Jan. 6th, 1883. Wm. H. Bradley, clerk. 


143 Afterwards, to wit, on the twenty-ninth day of January, 

ISS38. in the December term of said court, 1SS2: in the record 
of the proceedings thereof in said entitled CAUSC, before Llon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


(rder. 


JAMES TAYLOR ef al. 
Us. -In Chancery. 
Witt1am Scorr Rorertson et al. } 


On motion of the defendants, Benjamin E. Gallup, Francis B. Pea- 
body, lrancis L3. Graieene, and the other heirs of David R. Crreene, 
deceased, by Paddock & Ide, their solicitors, it is ordered that they 
have leave to file an amended answer herein; to which order the 
complainants, by their solicitor, excepts. 


On the same day, to wit, on the twenty-ninth day of January, 
1883, came Benjamin E. Gallup e¢ al., by their solicitors, and filed 
in said clerk’s office their amended answer in said entitled cause: 
which said amended answer is in the words and figures following, to 
wit: 


JAMES TAYLOR ET AL. DD 


144 United States Circuit Court, Northern District of Illinois. In 
Chancery. 


James TAYLor ef al. vs. Witt1AmM Scotr Ropertson e al. 


Amendment to the answer of said defendants, Gallup, Peabody, and 
Francis B. Greene and the other heirs of David R. Greene, deed, 
filed in said cause. 


Said defendants, by leave, &c., amend their said answer by add- 
ing thereto the w ords and figures following, viz: 

And, as to so much of said bill, amended bill, and supplement as 
alleged, or may be construed to allege, any agreement between said 
David R. Greene and said William Scott Robertson for the redemp- 
tion or repurchase of said land and premises in said bill mentioned 
by said Robertson for said Greene, these respondents, not admitting 
such or any of such allegations to be true in manner and form as so 
alleged, further answering, say that said supposed contract is not in 
writing, and that there is not and never was any note or memoran- 
dum in writing of said supposed agreement or contract signed by 
said David R. Greene, or by any person by him authorized in writ- 
ing, according to the statute of the State of Illinois in such case made 
and provided.. 

And, not waiving any of the other matters in said answer 
145 ~—s cont: ained, but fully insisting therein, they claim the benefit 
of said statute as effectually as if especially pleaded. 
By P ADDOC K & IDE, 
Their Sol’rs. 
GEO. L. PADDOCK, 
Of Counsel. 


Endorsed: Filed January 29, 1883. Wm. H. Bradley, clerk. 


146 Afterwards, to wit, on the twenty-third day of October, 1883, 

there was filed in said clerk’s office a certified copy of the order 
of October 20th, 1881, in said entitled cause; which said certified 
copy, together with the endorsements thereon, are in the words and 
figures following, to wit: 


147 Circuit Court of the United States, Northern District of Illi- 
nois. In Chancery. 
Tuurspay, October 20, 1881. 
Present: The Hon. Henry W. Blodgett, district judge. 
JAMES Taytor and Jonn Bruce 
is. 
WittraM Scott Ropertson et al. 
On this day come said complainants, by Alexander McCoy, their 
solicitors, and, it appearing to the court that the said defendants, 


William Scott Robertson, Hugh Templeton, Benjamin E. Gallup, 
Francis B. Peabody, and John McAllister, have already appeared 
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in this cause by their solicitors, Mess. Lawrence, Campbell and Law- 
re nce, it is now, on motion of said complainants’ solicitor, ordered 
by the court that said above-named defendants do plead, answer, or 
demur to the said amended and sppplemental bill of complaint in 
this cause filed within twenty days after service — them or upon 
their said solicitors of record, Mess. Lawrence, Campbell & “Law- 
rence, of notice of this order and rule to answer. 


NORTHERN District OF ILLINOIS, 88 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the order en- 
tered of record in said court on the twentieth day of October, A. D. 
ISS81, in the cause wherein James Taylor and John Bruce are the 
complainants and William Seott Robertson et a/. are the defendants, 
as the same appears from the original records of said court now re- 

maining in my custody and control. 


148 In testimony whereof I have hereunto set my hand and 
eer the seal of said court, at my office, in Chicago, in said 
district, this 20th day of October, A. D. 1881. 
goog WM. H. BRADLEY, Clerk. 
Received, Chicago, November 2nd, A. D. 1881, a COpy of the fore- 
colng certified copy of order of October 20th. 1881. : 
NortTHERN District or ILLiNots, } 


State of Illinois, County of Cook. } _ 


Charles B. MeCoy, being first duly sworn, says that he is one of 
the solicitors of the above-named complainants; that as such solici- 
tor he served the within order by hog onde, a true copy of the 
within certified copy of an order to Hon. Charles B. Lawrence, 
senior member of the firm of rtd nee, Campbell & Lawrence, 
solicitors of record of the defendants named in said order, this 2nd 
day of November, A. D. 1581, and further says not. 


CHARLES B. McCOY. 


Subscribed and sworn to before me this 2nd day of November, 
A. D. 1881. 
[SEAL. | MERRITT W. PINCKNEY, 
Notary Public. 


Endorsed: Filed Oct. 23, 1883. Wm. H. Bradley, clerk. 


149 Afterwards, to wit, on the 27th d: ay of October, 1883, came 

Henry W. Bishop, one of the masters in chancery of said 
court, and filed in said clerk’s oftice his report in said entitled 
ause; Which said report, together with the testimony thereto at- 
tached, are in the words and figures following, to wit: 


JAMES TAYLOR ET AL. oi 


Master's Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


JAMES TAYLOR and Jonn Bruce 
Us. 
WILLIAM Scott Ropinson and Others. 


To the honorable the judges of the said court: 

The above-entitled cause having been referred to me,as master in 
chancery of said court, by an order of said court entered herein, I 
do hereby report that, having notified the parties interested of a 
hearing under said order before me, at my office, in Chicago, on the 
12th day of October, A. D. 1882, I was then attended by counsel for 
complainants, and by G. L. Paddock, Esquire, of counsel for de- 
fendants, and /y certain documentary testimony was then pre- 
sented in evidence by counsel for complainants; and also attended 
by John McAllister, who testified herein, and whose testimony, was 
duly taken, is hereto annexed and made a part hereof. 

I was again attended on several subsequent occasions by the 

counsel for the respective parties and by the following wit- 
150 si nesses, to wit: Francis B. Peabody, Frank J. Smith, Edmund 

A. Cummings, Charles b. McCoy, Hugh Templeton, John L. 
Lineoln, Henry C. Morey, William D. Kerfoot, Andrew M. Hitt, 
William Hansbrough, Joseph H. Gray, Thomas D. Snyder, Edwin 
A. Warfield, Melville C. Eames, Victor I. Lawson, and Charles Y. 
Whaley, each of whom testified herein, and their testimony was 
duly taken, and 1s returned herewith. 

All of which is respectfully submitted. 

HENRY W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of [llinois. 


151 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


James Taytor and Jonn Bruce, Complainants, ) 
vs > 1532 


Witt1aAmM Scotr Ropertson, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 12th day of October, A. D. 1582. 


Present: Mr. McCoy, for complainants; Mr. Paddock, for defend- 
ants. 

[n support of the issues presented in this cause on the part of the 
complainants counsel for complainants offers in evidence certified 
copies of the following papers: 

ist. Pracipe in the case of James Taylor and John Bruce v. Wil- 
liam Seott Robertson, in the United States circuit court, northern 
district of Illinois, dated April 26, 1877, and filed April 26, 1877. 

2d. Record of verdict in the same case, dated July 21, 1877. 
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3d. Record of the judgment entered on verdict in the safne case 
on July 30th, 1877. 

4th. Execution issued on said judgment, dated October 15, 1877, 
and the endorsements on the execution, and the return of the mar- 
shal thereon, and the file-mark thereon. 

5th. Another execution, issued Jan’y 29, 1878, endorsement 

152 ~— of receipt by the marshal Jan’y 30th, 1878, certificate of levy 

attached thereto February 15, 1878, return of the marshal 
December 22, 1880, and file-mark Jan’y 3, 1881. 

Gth. Another execution issued in the same case, dated Jan’y 4, 
1881, and the endorsements thereon; and also certificate of levy at- 
tached thereto, dated Jan’y 5,1881, and return of sale thereon, dated 
Jan’y 27, 1881. 

7th. Marshal’s certificate of sale, dated Jan’y 29, 1881, from Jesse 
S. Hildrup, United States marshal, to Lorin G, Pratt, trustee. 


CoMPLAINANTS Exutbit No. 1. 
Pricipe. 
UNITED STATES OF AMERICA, } =a 
7 ° ° ° . . * AS 
Northern District of Illinois, § 
In the Cireuit Court of the United States for.said District, to the 
May Term, A. D. 1877. 


JAMES Taytor and Joun Bruce 
v8, 
WILLIAM Scorr RopertTson. 
In assumpsit, $30,000.00. 

The clerk will please to issue summons as above, and make the 
same returnable to the May term, A. D. 1877, and oblige, «ce. 

Dated Ay ril 25th, A. D. 1877. 

McCOY & PRATT, 
Plaintiffs’ Altorne ys. 

153 To Wilham H. Bradley, Esq., clerk. 


Endorsed: Filed Apr. 26, 1877. Wm. H. Bradley, el’k. 


CoMPLAINANTS Exuipit No. 2. 
Verdict. 
United States Cireuit Court, Northern District of Illinois. 
SATURDAY, July 21st, A. D. 1877. 
Present: Hon. Henry W. Blodgett, district judge. 


JAMES TAYLOR and Jonn Bruce 
v8. 
WILLIAM Scott RoBERTSON. 


Assumpsit. 


Now come again the parties, by their attorneys, and now come 


¢ 
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also the jury in this behalf empaneled and sworn; and, after hearing 
the concluding evidence and the arguments of counsel and receiv- 
ing the instructions of the court, the jury retired to consider of their 
verdict, and, after a short absence, the jury returned into court the 
following verdict, to wit: We, the jury, find the issues for the plain- 
tiffs, and assess their damages to thesum of twenty-one thousand and 
nine hundred dollars; and thereupon the defendant, by his attorney, 
moves the court for a new trial herein. : 


*) 


154 COMPLAINANTS’ EXHIBIT No. 3. 
Judgment. 
United States Cireuit Court, Northern District of Illinois. 
Monpay, July 30th, A. D. 1877. 
Present: Hon. Henry W. Blodgett, district judge. 


JAMES TAYLOR and Joun Bruce 
v8. 
WILLIAM Scott ROBERTSON. 


Assumpsit. 


Now come the parties, by their attorneys, and now comes on to be 
heard the motion of the defendant, heretofore entered herein, for a 
new trial of this cause, and, after hearing the arguments of counsel, 
upon an intimation from the court, the plaintiff enters a remittitur 
upon the verdict herein in the sum of two hundred and thirty-three 


a 


dollars and thirty-fourcents, and thereupon the court overrules said 
motion and awards judgment. 

[tis therefore considered and adjudged by the court that the 
plaintiff do have and recover of the defendant the sum of twenty- 
one thousand six thousand and sixty-six dollars and sixty-six cents, 
his damages, being the amount of the verdict herein, less the remit- 
titur aforesaid, together with his cost and charges in this behalf ex- 
pended, amounting to the sum of one hundred and twenty dollars 
and five cents, and that he have execution therefor. 


155 CoMPLAINANTS Exuipbit No. 4. 
(¢ Opy.) 
Unrrep States or America, Northern District of Illinois : 
The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting : 

Ve command you that of the goods and chattels, lands and tene- 
meuts, of William Seott Robertson, defendant, in your district you 
cause to be made the sum of twenty-one thousand seven hundred 
and eighty-six dollars and seventy-one cents, which James Taylor 
and John Bruce, plaintiffs, lately, to wit, on the 80th day of July, A. 
LD. 13877, in our circuit court of the United States for the northern 
district of Illinois, before the judges thereof, at Chicago, in the dis- 
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trict aforesaid, recovered against the said defendant for damages 
which said plaintiff had sustained, as well by occasion of the non- 


performance of certain promises and undertakings in that behalf 


and for their costs and charges by them about their suit in this be- 
half expended, whereof said defendant is convicted, as appears to us 
of record. 

And have you that money at the clerk’s office of our said court 
in ninety days from the date hereof to render to the said plaintiffs 
for their damages and costs aforesaid, and have you also there this 
writ. 

Witness the Ilon. Morrison RK. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Chicago aforesaid, 
156 ~—s this fifteenth day of October, in the year of our Lord one 

thousand eight hundred and seventy seven,and of our Inde- 
pendence the one hundred and second. 


[SEAL. | WM. H. BRADLEY, Clerf. 


Received October 15, 1877, 5.50 p. m 
J. S. HILDRUP, 
U.S. Marshal. 
ERD. 


[ have made demand & diligent search and ean find no goods or 
chattels, lands or tenements, of the within defendant in my district 
whereof I can make the amount of the within execution ur any part 
thereof, & I return this execution wholly unsatishied, 

Dated Jan'y [2 A. od. 3676. 

J. S. HILDRUP, 
U.S. Marshal, 
By J. STILLWELL, Deputy. 


Endorsed: Filed Jan’y 15, A. D. 1878. Wm. H. Bradley, clerk. 
157 COMPLAINANTS’ Exutipir No. 5 
Unirep Srates or America, Northern District of Illinois: 
The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting: 
We ———— you again that of the coods and chattels, lands and 
tenements, of William Scott Robertson, defendant, in your district, 


you cause to ie made the sum of twenty-one thousand seven hun- 
dred and eighty-six dol] urs ana SC venty-one cents, which James 


Tavlor and John Bruce, p slain iffs, lately, to wit, on the 30th d:; ay of 


July, A. D. 1877, in our circuit court of the United States for the 
northern district of Illinois, before the judges the reof, at Chi: ro, in 
the district aforesaid, recovered against the said defendant ae me 
ages Which said plaintiffs had sustained, as well by occasion of the 
non-performance of certain promises and undertakings in that be- 
half and fortheir costs and charges by them about their suit in this 
beh: ilf expende vl, whe reof sald defendant i 1S convicted, as appears to 
us of record. 


is 


é 
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And have you that money at the clerk’s office of our said court in 
ninety days from the date hereof to render to the said plaintiff for 
their damages and costs aforesaid, and have you also there this 
writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 

158 Supreme Court of the United States of America, at Chicago 

aforesaid, this 20th day of January, in the year of our Lord 

one thousand eight hundred and seventy-eight, and of our Inde- 
pendence the one hundred and 2nd. 


[seat] WM. H. BRADLEY, Clerk. 


Ree’d Jan. 30, ’78, 12.50 P.M. 


J. S. HILDRUP, U. S. JL. 


COMPLAINANTS Exutpit No. 5. 


By virtue of the annexed execution I have, this fifteenth day of 
February, A. D. 1878, levied upon the following-described real estate, 
to wit: The southeast quarter of section seven, township thirty-five 
north, range fifteen east; also that part of the east half of the north- 
west quarter of section nine, township thirty-five north, range 
fourteen east, lying east of road, containing fifty acres; also lots 
thirty-eight and thirty-nine, in block two, and lots six, seven, nine, 
and ten, in block three, in Whitford’s subdivision of the northwest 
quarter of the southeast quarter of section thirty-six, township 
thirty-eight, range fourteen east; also lots number one, two, 

three, four, five, six, seven, eight, nine, ten, eleven, twelve, 
159 ~=— thirteen, fourteen, and fifteen, in block one, in Cole’s subdi- 

vision of the west one hundred and sixteen acres of section 
ten, township thirty-nine, range ten east, of the third principal me- 
ridian—all being in the county of Cook and State of Illinois; also 
the following-desecribed real estate in the county of Peoria and State 
of Illinois, to wit: A part of the south half of fractional section 
twenty-nine, township eight north, range eight east, containing 
sixty-four acres and comprising all of said half section except thirty- 
two acres sold to A. R. Budd; also the south half of southwest 
quarter of southwest quarter of southwest quarter of section thirty- 
one, township eight north, range eight east ; also the northeast frac- 
tional quarter and the soutl west fractional quarter of section seven, 
township six north, range six east; also lots one, two, and three— 
being the whole of fractional section four, township six north, range 
six east; also the southeast fractional quarter of section five, town- 
ship six north, range six east: also lot four, in block ninety, Mon- 
son and Sandford’s addition to Peoria city ; also lot thirty-one, Cow- 
ell’s subdivision of lot five, Peoria gardens, Peoria city ; also forty 
feet off of the north end of the west half of lot two, in block two, in 
Armstrong’s addition to Peoria; also the surface of seven and one- 
half acres — land in the northeast quarter of section eleven, town- 

ship eight north, range seven east; also the following-de- 
160 scribed real estate in the county of Iroquois and State of Ili- 

nois, to wit: The east half of the southeast quarter of section 
thirty-three, township twenty-seven north, range fourteen west; the 
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east half of the southeast quarter of section thirty, township twenty- 
seven north, range eleven west; the east half of the southeast quarter 
of section sixteen, township twenty-six north, range eleven west; the 
west half of the northeast quarter of section nine, township twenty- 
four north, range eleven west; the east half of the southeast quarter 
of the northeast quarter of section twenty-one, township twenty-four 
north, range eleven west, and the south half of the southwest quarter 
of section fifteen, township twenty-six —, range ten east; also the 
following-described real estate in the county of Woodford and State 
of Illinois, to wit: The west half of the southwest quarter of section 
ten, township eight north, of range three west, and twenty-six feet 
off of the west side of lot elght, in block forty-three, in the city of 
Ie] Paso, with the house thereon. 
JESSE S. HILDRUP, 
Uy S. Marshal, 
by D. D. SABIN, Deputy. 


The marshal will release the above levy and return the annexed 
writ into court wholly unsatisfied. 
Dated December 22d, 1880. 
McCOY ano PRATT, 
Plaintiffs’ Attorneys. 


16] By order of plaintiffs’ attorneys I return this writ wholly 
unsatisfied, and release the levy made above. 
December 22, 1SSV. 
J. S. HILDRUP, 
U.S. Marshal, 
By J. STILLWELL, Deputy. 


(Endorsed :) Filed Jan. 3d, A. D. 1881. W. H. Bradley, clerk. 


162 COMPLAINANTS Exuipit No. 6. 
Unitep Strates OF America, Northern District of Illinois: 


The United States of America to the marshal of the northern district 
of Illinois, Greeting : 
We command you again that of the goods and chattels, lands and 


_ 


tenements, of William Scott Robertson, defendant, in your district 
you cause to be made the sum of twenty-one thousand seven hun- 
dred and eighty-six dollars and seventy-one cents, which James 
Taylor and John Bruce, plaintiff-, lately, to wit, on the 30th dav of 
July, A. D. 1877, in our cireuit court of the United States for the 
northern district of [llinois, before the judges thereof, at Chicago, in 
the district aforesaid, recovered against the suid defendant for dam- 
ages which said plaintiffs had sustained, as well by occasion of the 
non-performance of certain promises and undertakings in that be- 
half and for their costs and charges by them about their suit in 
this behalf expended, whereof said defendant is convicted, as ap- 


pears to us of record. 
And have you that money at the clerk’s office of our said courtin 
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ninety days from the date hereof to render to the said plaintiff- for 
their damages and costs aforesaid. 
And have you also there this writ. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Chicago 
163 aforesaid, this 4th day of January, in the year of our Lord 
one thousand eight hundred and eighty-one, and of our In- 
dependence the one hundred and fifth. 


[seat.] W. H. BRADLEY, Clerk. 


Ree’d at 10 o’clock a. m., Jan’y 5, 1880. 
J. S. HILDRUP, 
U.S. Mar. 
W. 
(Endorsed :) The marshal will allow a credit of five thousand and 
fifty-three dollars on this judgment, of date June 14, 1880. W. H. 
Bradley, clerk. 


Endorsed: Filed March 22, A. D. 1881. Wm. H. Bradley, clerk. 


By virtue of the annexed writ I have this 5th day of January, 
A. D. 1881, levied upon all the right, title, and interest of the therein 
named defendant in and to the following-deseribed real estate, to 
wit: 

Lots No-. twenty-eight (28), twefity-seven (27),and the west twenty- 
three feet (23) of lot twenty-six (26), in block number six (6), in 
MeNeill’s subdivision of blocks number- six (6), seven (7), and six 
(6), eight (8), in Wright’s addition to Chicago, with all the build- 
ings and improvements thereon, situated on the northeast corner of 
Madison and Sheldon streets, in the city of Chicago, in the county 

of Cook and State of Illinois; also lot number six (6), in 
164. block number sixty-one (61), in Munson and Sanford’s ad- 
dition to the town {now city) of Peoria, said addition being 
laid out on the northwest quarter (4) of section number nine (9), in 
township number eight (8) north, in range number eight (8) east, in 
the county of Peoria, in the State of Llinois. 
JESSE 8. HILDRUP, 
U.S. Marshal, 
By L. O. GILMAN, Deputy. 


And afterwards, to wit, on the 27th day of January, 1881], after due 
notice, I sold the first above described piece of property to Lorin 
Grant Pratt, trustee, for the sum of five thousand dollars, and on the 
28th day of January, 1881, the last-desecribed piece for the sum of 
four hundred dollars to Josiah Cratty; and, knowing of no other 
property, real or personal, of which to make any portion of the 
residue of this writ, I hereby return the same unsatisfied, except as 
per above. 

JESSE S. HILDRUP, 
U.S. Marshel, 
by L. O. GILMAN, Deputy. 
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Received this 4th day of February, A. D. 1881, from the U.S. mar- 
shal two certificates of sale of property sold above described, and he 
will allow a credit on the attached execution of five thousand and 
four hundred dollars ($5,400.00), less the marshal’s costs on said ex- 
ecution. 

McCOY & PRATT, 
Plaintiffs’ Attorneys. 


165 NORTHERN District or ILLINOIs, 88: 


f William ET. Bradley, clerk of the cireult court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be true and correct copies of the pracipe filed 
in said court on the %Oth day of April, A. 1). S77: of the orders of 
court enters d, ré spectively, July 2\st, A. 1). S77, and July ov), A. D. 
S77: of the execution issue dl out ot said court October 15th, A. D. 
1877, which, with the marshal’s return thereon, was filed in said 
court January 15th, A. D. 1878; of the alias execution issued out of 
said court January 20th, A. D. 1878, which, with the marshal’s re- 
turn thereon, was filed in said court January 3rd, A. D. 1881, and of 
the pluries execution issued out of said court January 4th, A. D. 1881, 
which, with the marshal’s return thereon, was filed in said court on 
the 26th day of March, A. D. 1881, in the cause wherein James Tay- 
lor et al. are the plaintiffs and Wm. Scott Robertson is the defendant, 
as the same appear from the files and records of said court now re- 
maining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
26th day of January, A. D. 1885. 


[SEAL. ] WM. H. BRADLEY, Clerk. 


166 COMPLAINANTS Exuipit No. 7. 
Marshal's ( y rtificate of Sale. 


This will certify that by virtue of a writ of fiert facias issued — 
of the circuit court of the United States for the northern district of 
Illinois, on the fourth day of January, A. D. 1881, upon a judgment 
rendered in said court on the thirtieth day of July, A. D. 1877, for 
the sum of twenty-one thousand six hundred sixty-six and ,%°, dol- 
lars damage and costs of suit, in a cause wherein James Taylor and 
John Bruce is plaintiff- and William Scott Robertson is defendant, 
[ levied upon the hereinafter-described real estate situate, lying, and 
being in the county of Cook, State of Illinois, as the propérty of the 
above-ramed defendant; that I thereupon advertised the same for 
sale by posting advertisements in three of the most public places in 
the county aforesaid, and by publication in a newspaper published 
in said county, in said district, for three successive weeks previous 
to the day of sale, as required by law and the rules of said court; 
that on the 27th day of January, A. D. 1881, at the hour of 11 o’clock 
a.m. of said day, at the south door of the new custom-house build- 
ing at Chicago, in the county aforesaid (the time and place men- 
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tioned in said advertisement), I proceeded to offer the hereinafter- 
described property for sale at public vendue, in separate parcels, to 
the highest and best bidder, for cash; and, receiving no bids for 

the same when so offered separately, I then offered the whole 
167 of said property for sale together, and Lorin Grant Pratt, 

being the highest and best bidder therefor when the same 
was so offered for sale, became the purchaser of the following-deseribed 
property, to wit: Lots number twenty-eight (25), twenty-seven (27), 
and the west twenty-three (25) feet of lot twenty-six (26), in block 
number six (6), in MeNeill’s subdivision of blocks number six (6), 
seven (7), and eight (8), in Wright’s addition to Chicago, with all 
the buildings and improvements thereon situated, on the northeast 
corner of Madison and Sheldon streets, in the city of Chicago, in the 
county of Cook and State of Illinois, for the sum of five thousand 
($5,000.00) dollars. 

I further certify that, unless said premises shall be redeemed from 
said sale within fifteen months from the date hereof, according to 
law. the said Lorin Grant Pratt will be entitled to a deed of the 
property so purchased by him. 

Given under my hand this 20th day of January, A. D. 1881. 

JESSE S. HILDRUP, 
U.S. Marshal, Northern District of IL llinois, 
By L. O. GILMAN, Deputy. 


168 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 24 day of ( ctober, A. D. 1882. 


Present: Mr. McCoy, for complainants; Mr. Paddock, for de- 
fendant-. 


8th. Counsel for complainants offers in evidence the following: A 
notice entitled in this cause, directed Lo Messrs. Paddock WN Ide, SO- 
licitors for defendants Gallup, Peabody & Cummings and heirs and 
representatives of the David RK. Green estate, to produce in evidence 
and before the master, for the purpose of having the same offered in 
evidence in this cause, a trust deed from Nathan 5S. Grow to Benja- 
min E. Gallup, trustee, dated April 21,1871, for the premises in 
controversy, and also all the notes and other evidences of the in- 
debtedness of $35,000 or thereabouts secured thereby, and also the 
trust deed of William Scott Robertson to Francis b. Peabody, trus- 
tee, dated April 2d, 1877, and recorded July 25, 1877, for the same 
premises, and also all notes and other evidences of the indebtedness 
of $35,000 or thereabouts secured thereby, the notice being signed 
by A. MeCoy, as complainants’ solicitor, and also containing at the 
bottom “ Received copy of above notice October 13, 1882. Paddock 
& Ide.” 

169 Mr. Pappock: Counsel for defendants Green and others 
have heretofore offered for the inspection of counsel for com- 
J—1083 
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plainants the deeds mentioned, and they have been in their pos- 
session. 

As to a considerable number of the documents mentioned in this 
notice they are perfectly willing that they should take copies of the 
same, and counsel for defendants will offer the originals in evidence 
and every other document in their possession relating to this con- 
troversy. 

9th. Pencil memorandum made by Handy & Co. from their orig- 
inal ante-fire abstract books in their possession of a trust deed dated 
April 1, 1871, recorded the same day, from Nathan 8. Grow to Benja- 
min E. Gallup, to secure $35,000, conveying the property in question. 

Objected to as Incompetent. 

10th. Certified copy of warranty deed from Nathan 8. Grow, bach- 
elor, to William Scott Robertson, dated February 9, 1876, acknowl- 
edged lebruary 14, 1876, and recorded February 18, 1576, in book 
458 of records, page od, conveying the property In controversy. 

Lith. A pencil memorandum from the same abstract firm of a 
trust deed from William Scott Robertson to Francis B. Peabody, 
dated April 2d, 1877, recorded July 28, 1877, in book 714, at page 
270, to secure $35,000, conveying the premises in question. 


Objected to as before. 


12th. Certified copy of petition of Taylor and Bruce for the ap- 
pointment of provisional assignee of William Scott Robert- 
170 ~—s son, bankrupt, filed February 5, 1878. 
13th. Certified copy of order of Judge Blodgett, entered 
the same day. | : 
14th. A certified copy of the adjudication of William Scott Rob- 
ertson as a bankrupt in the district court of the United States for 
the northern district of Illinois, whose petition for adjudication was 
filed on the 5lst of August, 1878, the adjudication bearing date 
September 7, 1878, signed by H. N. Hibbard, register in bankruptcy. 
Filed November 2d, 1878. 
l5th. A certified copy of order of Judge Blodgett, entered July 2, 
LS79. | 
l6th. Certified copy of a deed entitled in the matter of William 
Scott Robertson, bankrupt, northern district of Illinois, conveying 
to Bradford Hancock, assignee of said bankrupt, all the property of 
whatever kind he was possessed on August 31, 1878, the deed bear- 
ing date July 24, 1879, signed by H. N. Hibbard, register in bank- 
ruptey, and acknowledged on the same date. 
17th. A certified copy of a deed dated June 17, 1880, executed by 
Bradford Hancock, assignee in bankruptey of the estate and effects 
of William Scott Robertson, to Lorin G. Pratt, trustee, conveying 
the premises In question, with other property ; acknowledged June 
17, 1SSO, and certificate of the recorder as filed for record August 
30, 1882. ™ 
18th. The original bill filed in this cause January 24, 1878. (See 
files for same.) 
171 19th. Chancery subpoena issued in this cause on the filing 
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of said original bill, bearing date January 24, 1878, and the 
memorandum notice at the bottom thereof, directed to the defend- 
ants, and the return of service of the marshal thereon showing 
service on the defendants Templeton, Peabody, McAllister, and 
Robertson on January 28, 1878, and on the defendant Gallup, Jan- 
uary 30, 1878. (See files for same.) 

20th. The appearance of the defendant, Francis B. Peabody, filed 
March 2, 1878. 

20th. The demurrer of the defendants Robertson, McAllister, 
Templeton, Gallup, & Peabody, filed same date. (See files for same.) 

21st. Copy of letter produced by the witness Peabody, dated May 
od, 1878, to Messrs. Francis B. Peabody & Co., and signed by Wil- 
liam Seott Robertson. 

22nd. Copy of letter produced by the witness Peabody, dated 
May 28, 1878, to Francis B. Peabody & Co., Chicago, Illinois, and 
signed by William Scott Robertson. 

23. Original letter, dated Chicago, May 29, 1878, on the letter- 
heading of Francis B. Peabody & Co., addressed to William Scott 
Robertson, 489 W. Madison street, Chicago, and signed by Francis 
15. Peabody & Co. 

24. Copy of letter produced by witness Peabody, dated Chicago, 
May 31, 1878, to Francis B. Peabody & Co., and signed by William 

Scott Robertson. 
172 25. Original letter, headed office of Francis Bb. Peabody & 
Co., Chicago, June 1, 1878, to William Scott Robertson, and 
signed Francis B. Peabody & Co. 

26. Original letter, dated New Bedford, June 5, 1878, addressed to 
William Scott Robertson, signed by David R. Green, per Robert B. 
Green. 

27. Copy of letter produced by the witness Peabody, dated Chicago, 
June 10, 1878, addressed to F. B. Peabody & Co., and signed 
William Scott Robertson. 

28. Copy of letter produced by the defendants’ solicitor, Mr. Pad- 
dock, dated June 10, 1878, to David R. Green, New Bedford, Massa- 
chusetts, signed by William Scott Robertson, as the enclosure in 
letter, Exhibit No. 27. 

283. Letter, dated June 14. 1878, addressed to Wm. Scott Robert- 
son and signed by David R. Green. 

20. A letter produced by defendants’ solicitor, Mr. Paddock, dated 
August 20, 1878, addressed to David R. Green, New Bedford, Massa- 
chusetts, signed by William Scott Robertson. 

30. Copy of letter, dated August 29, 1878, addressed to Francis 
5. Peabody & Co., signed by Williamn Scott Robertson, with post- 
script annexed, produced by defendants’ solicitor, Mr. Paddock, as 
the inclosure in letter, Exhibit No. 29. 

31. A copy produced by the witness Peabody of a paper headed 

office of Francis Bb. Peabody & Co., Chicago, August 30, 1878, 
173 and addressed to Francis B. Peabody and signed William 
Scott Robertson ; also a note written on the bottom of the 
same paper, dated Chicago, August 30, 1878, addressed to Edward 
A. Cummings and signed Francis B. Peabody, trustee as aforesaid ; 
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and also a writing on the back of same paper, dated Chicago, August 
30, 1878, being the attornment of the ten: inte and their signatures. 


Adjourned to 11 o’clock a. m., Oct. 20. 


ComMpLAINANTs Exurpit No. 8. 
Bill and Amended and Supple mental Bill. . 


UNITED STATES Ok eg | ge - 
Northern District of Illinois, | ~° 


In the Cireuit Court of the United States for said District. In 
Chancery. 


James Taytor and Joun Bruce 
is, 


Wittram Scotrr Ropertson ef al. 


Mess. Paddock and Ide, solicitors for defendants Gallup, Peabody, 
Cummings, and heirs & representatives of David R. Greene’- es- 
tate: 

You are hereby notified to produce before H. W. Bishop, master 
in chancery of said court, for the inspection of said complainants, 

in the taking of evidence in said cause now In progress ‘ 

174 before said master, and that the same may be offered in evi- 

dence by said complainants, and hereafter to produce upon 
the hearing of said cause, the following: 

The trust deed of Nathan S. Grow to Benj. E. Gallup, trustee, 
Francis B. Peabody, successor in trust, dated April 1, 1871, convey- 
ing the premises in controversy ; also all the notes and other evi- 
denees of the indebtedness of $35,000, or thereabouts, secured 
thereby. 

The trust deed of Wm. Scott Robertson to Francis B. Peabody, 
trustee, dated April 2, 1877, & recorded July 23, 1877, conveying 
the same premises, and also all notes and other evidences of the in- 
debtedness of $35,000.00, or thereabouts, secured thereby. 

The release deed from Francis B. Pe abody, successor In tru: st, to 
Nathan 8S. Grow, dated September 2, 1878, and recorded October 12, 
1878, releasing said trust deed di ‘ed April 1, 1871. 

All letters of Wm. Scott Robertson to Francis B. Peabody, or to 
David R. Greene, after January 1, 1878, in anywise relating to the 
property in controversy in this suit. 

All leases turned over by Wm. Scott — rtson or his agents to 
David RK. Greene or his agents, Peabody or C ummings, on or about 
August 30th, 1878, and all assignments or “aan of the same, 
whether written thereon or otherwise. 

Any and all papers — by said Wm. Scott Robertson or his 
attorney, F. J. Smith, or his agent, John McAllister, to said David 

R. Greene-or his agent, said Peabody, in referenc ‘e to delivery 

170 of the posse ssion of : said premises on or about August 30th, 

1878, or thereafterwards, and particularly from said Robertson 
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to said Peabody, in regard to the delivery of such possession, dated 
on or about August 30th, 1878. 
Your attention will oblige, &c., 
A. McCOY, 
Complainants’ Solicitor. 
Ree’d copy of above Oct. 13, 82. 
PADDOCK & IDE. 


COMPLAINANTS Exuteir No. 9. 


Lots 27, 28, and the W. 23 ft. of lot 26, in block 6, in MeNeill’s 
sub’n of blocks 6, 7, and 8, in Wright’s add’n to Chicago. 

Nathan 8. Grow to Benj. E. Gallup. 

IT. D., April 1, 1871. 

Ree’d April 1, 1871. 

$35,000.00. 

Nov. 14, ’77. 


176 CoMPLAINANTS Exurpit No. 10. 


This indenture, made this ninth (9th) day of February, in the 
year of our Lord one thousand eight hundred and seventy-six, 
(1876), between Nathan 8. Grow (a bachelor), of the city of Chicago, 
in the county of Cook, in the State of Illinois, party of the first 
part, and William Seott Robertson, of the city of Peoria, in the 
county of Peoria, in the State of Illinois, party of the second part, 
witnesseth: That the said party of the first part, for and in con- 
sideration of the sum of ($100,000.00) one hundred thousand dol- 
lars in hand paid by said party of the second part, the receipt whereof 
is hereby acknowledged, hath granted, bargained, and sold, and by 
these presents doth grant, bargain, and sell, unto the said party 
of the second part, his heirs and assigns, all the following described 
lots, pieces, or parcels of land situated in the city of Chicago, in 
the county of Cook and State of Illinois, to wit: 

Beginning ata point on the northwest corner of lot twenty-eight 
(28), in block six (6), in MeNeill’s subdivisions of block- 6, 7, & 8, 
in Wright’s addition to Chicago, being at the intersection of the north 
line of Madison street with the east line of Sheldon street; thence 
north along said east line of Sheldon street 116 feet to an alley 16 
feet in width, then east along the south line of said alley 73 feet ; 
thence south and parallel with said east line of Sheldon street 116 

feet to the north line of West Madison street ; thence west 
177 = along the north line of West Madison street 75 feet to the 

place of beginning, being and comprising lots numbered 
twenty-eight (28), twenty-seven (27), and the west twenty-three feet 
of lot twenty-six (: 26), in block numbered six (6), in MeNeill’s sub- 
division of blocks 6, 7, & 8, in Wright’s addition to Chicago, with 
the buildings thereon erected, subject, however, to an incumbrance 
of thirty-five thousand dollars ($35,000.00). 

Together with all and singular the hereditaments and appurte- 
nances thereunto belonging or in anywise appertaining, and the re- 
version and reversions “remainder and remainders, rents, issues, and 
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profits thereof, and all the estate, right, title, interest, claim, and de- 
mand whatsoever of the said party of the first part, either in law or 
equity, of, in, and to the above-bargained premises, with the heredita- 
ments and appurtenances; to have and to hold the said premises 
above bargained and described, with the appurtenances, unto the 
said party of the second part, his heirs and assigns, forever. 

And the said Nathan 8. Grow, party of the first part, hereby ex- 
pressly waives, releases, and relinquishes unto the said party of the 
second part, his heirs, executors, administrators, and assigns, all 
right, title, claim, interest, and benefit whatever in and to the above- 
described premises and each and every part thereof which is given 
by or results from all laws of this State pertaining to the exemption 

of homesteads. 
178 And the said Nathan S. Grow, party of the first part, for 

himself and his heirs, executors, and administrators, doth 
covenant, grant, bargain, and agree to and with the said party of 
the second part and his heirs and assigns that at the time of the en- 
sealing and the delivery of these presents he was and is well seized 
of the premises above conveyed as of a good, sure, perfect, absolute, 
and indefeasible estate of inheritance in law and in fee-simple, and 
hath good right, full power, and lawful authority to grant, bargain, 
sell, and pi. the same in manner and form aforesaid, and that 
the same are free and clear from all former and other grants, bar- 
gains, sales, liens, taxes, assessments, and encumbrances of what kind 
or nature soever, and the above-bargained premises in the quiet and 
peaceable possession of the said party of the second part, his heirs 
and assigns, against all and every person or persons lawfully claim- 
ing or to claim the whole or any part thereof the said party of the 
first part shall and will warrant and forever defend. 

In testimony whereof the said party of the first part hath here- 
unto set his hand and seal the day and year first above written. 


NATHAN S. GROW (Batchelor). 


STATE OF ILLINoTs, |... 
County of Vook, Jj" 


I, Edwin B. Pease, a notary public in and for the said 
179 county, in the State aforesaid, do hereby certify that Nathan 
S. Grow (a batchelor), personally known to me as the same 
person whose name is subscribed to the foregoing instrument, ap- 
peared before me this day in person and acknowledged that he 
signed, sealed, and delivered the said instrument as his free and 
voluntary act for the uses and purposes therein set forth, including 
the release and waiver of homestead. . 
Given under my hand and notarial seal this fourteenth dav of 
February, A. D. 1876. j 
[Seal Edwin B. Pease, Notary Public, City of Chicago, 11.) 


EDWIN B. PEASE, 
Notary Public. 
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(Endorsed.) 


Warranty deed. Complainants’ Exhibit No. 10. Nathan 8. Grow 
to Wm. Scott Robertson. 


STATE ®F ILLINOIS, \ 
Cook County, j 


88° 


I, Jas. Stewart, recorder within and for the county and State afore- 
said, do hereby certify that the within and foregoing instrument of 
writing was filed for record on the 18 day of Feb’y, A. D. 1876, 
at 3 o’clock p. m., and duly recorded in volume 458 of records, on 
page JO. 

In testimony whereof I have hereunto set my hand the day and 
date aforesaid. 


JAS. STEWART, Recorder. 


180 CoMPLAINANTS Exnuipit No. 11. 


Lots 27, 28, and the W. 23 ft. of lot 26, in block 6, in MeNeill’s 
sub’n of blocks 6, 7, and 8, in Wright’s add’n to Chicago. 

Wm. Scott Robertson to Francis B. Peabody. 143,823. 

T. D., April 2, 1887. 

Ree’d July 25, 1877. 

Book 714, pg. 270. 

$35,000.00. 

Nov. 14, ’77. 


181 CoMPLAINANTS Exurpit No. 12. 


Unirep STates OF AMERICA, ti 
Northern District of IT llinois, j ) 


In the District Court for said District. In Bankruptey. 
In the Matter of Witt1am Scorr Rorertson, Bankrupt. 4966. 


To the Honorable Henry W. Blodgett, judge of said court: 

Respectfully represent unto your honor your petitioners, James 
Tavlor and John Bruce, of Leith, Scotland, that they are creditors 
of the said bankrupt, having recovered a judgment in the circuit 
court of the United States for the northern district of Illinois, on the 
thirtieth day of July, A. D. 1877, against the said bankrupt for the 
sum of twenty-one thousand seven hundred eighty-six dollars and 
seventy-six cents ($21,786.76), which said sum, with lawful interest 
from the date of the rendition of said judgment, is still due from 
said bankrupt to your petitioners, and is included among the liabil- 
ities in the said bankrupt’s schedules mentioned. 

Petitioners further represent that no assignee has been chosen for 
the estate of the said bankrupt, nor has the first meeting of cred- 
itors been called for such purpose. 

Petitioners further represent that the said bankrupt in his inven- 
tory of assets schedules a large amount of property which requires 
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the immediate personal attention of some person properly 
182 authorized to care therefor and preserve the same for the 

benefit of the said estate and prevent waste, injury, and loss 
thereof; that among said assets so scheduled is the property de- 
seribed as follows, viz: 

“ Lot 26 (except last two feet thereof); lots 27 and 28, in block 6, 
in Wright’s addition to Chicago, with block of buildings and_ two 
houses thereon,” being the property known as the “Jefferson Park 
Hotel,” on West Madison street, in Chicago. 

Also the property described as “ lot 92, in Boone, Jones & Keef’s 
subdivision in canal trustees’ subdivision of section 53, town. 939, 
range | 1, Cook county, occupied by tenants paying rent from month 
to month.” 

Also the property described as “ lot 35, block 4, in James Mor- 
gan’s subdivision of E. } of block 10, in Sheffield’s addition to Chi- 
cago, in N. E } see. 32, 40, 14, which is also rented as a tenant.” 

Also a large amount of other property in the city of Chicago, and 
in Cook county, which is also described in said inventory as being 
rented to tenants paying rents therefor. 

Also the property described as “ part of lot 8, in block 43 (26 feet 
of west side thereof), in the town of El Paso, Woodford county, Ih- 
nois, with building thereon, the upper story of which is rented toa 
temperance society.” 

Also other property in said Woodford county, and some in Peoria 

county, described in said inventory as being rented. 
183 Petitioners further represent that unless said rents are 

carefully looked after and properly collected, they are in 
great danger of being lost; that this is especially so’ in the case of 
the Jefferson Park Hotel property, which your petitioners are in- 
formed is rented out principally in rooms and suit-s of rooms toa 
large number of tenants paying a weekly or monthly rent therefor, 
and many of whom are not financially responsible for any large 
amount. 

Petitioners further represent that under the insurance laws of this 
State and the terms of insurance policies as usually issued the said 
policies became void by reason of the bankruptcy of the parties 
owning the property insured; that some of the buildings on the 
property hereinbefore described are valuable, and the policies of 
insurance thereon heretofore issued to said bankrupt should be sur- 
rendered up and new ones issued for the benefit of said estate. 

Petitioners therefore pray that a provisional assignee be appointed 
for the estate and effects of said bankrupt, with the usual powers in 
such cases bestowed and to give such bond as the court shall direct, 
to act in said premises until the regular assignee shall be chosen for 
said estate, and for such other, further, or different order as to vour 
honor shall seem meet. And, as in duty bound, your petitioners 
will ever pray, ec. : 


JAMES TAYLOR, 
JOHN BRUCE, 
Petitioners, 
sy McCOY & PRATT, 
Their Attorneys. 


JAMES TAYLOR ET AL. 6: 


: 184 NortHerN District or ILiinots, | 
‘ State of Illinois, County of Cook, | 


Charles B. McCoy, being first duly sworn, says that he is the 
agent of said petitioners, and is duly authorized to make this affi- 
davit; that he has read the foregoing petition and knows the con- 
tents thereof, and that the same is true, in substance and in fact. 
except us to matters therein stated to be upon information and 
belief, and as to those matters he believes it to be true, and further 
says not. 


qe . 


CHARLES B. McCOY. 


Subscribed and sworn to before me this 4th day of October, A. D. 
1S78. 
[ SEAL. | LORIN GRANT PRATT, 
Notary Public. 


(Endorsed:) Filed Oct. 5, 1878. Wm. H. Bradley, clerk. 


185 COMPLAINANTS Exuripit No. 138. 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 
In the Matter of WittrAm Scorr Ropertson, Bankrupt. 
SAT RDAY, October D. A. D. LS7S. 
Present: The Hon. Henry W. Blodgett, judge. 
Upon reading and filing the petition of James Taylor and John 
Bruce, it is ordered that Bradford Hancock be, and he is hereby, ap- 
pointed provisional assignee of the estate and effects of said bank- 


rupt, with full power and authority to take possession of, manage, 
and control the same, and to collect the rents due said estate. 


1S6 CoMPLAINANTS Exutpir No. 14. 
NorTHERN District of ILLINOIs, 8s: 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 


In the Matter of Wiitram S. Rorertson, by whom a petition for ad- 
judication of bankruptey was filed on the 31 dav of August, A. D. 
1878, at Chicago, in said district; on the 7th day of September, A. 
LD. 1878, before Homer N. Hibbard, Esq., register in bankruptey. 


I, Homer N. Hibbard, one of the registers in bankruptey of said 
court, upon good proof before me taken, do find that the said Wil- 
liam S. Robertson has become a bankrupt within the true intent and 
meaning of the Revised Statutes of the United States, title LXI, 
Bankruptcy, and amendments thereof, and I do hereby declare and 
adjudge him a bankrupt. 
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Witness my hand, at Chicago, in said district, on the 7th day of 
September, A. D. 1878. 
H. N. HIBBARD, 
Register in Bankruptcy. 


(Endorsed): Filed Noy. 2,1878. Wm. H. Bradley, clerk. 


187 CoMPLAINANTS Exuipit No. 105. 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptcy. 


In the Matter of Wiiti1am S. Ropertson, Bankrupt. 
Wepnespbay, July 2d, A. D. 1879. 
Present: The Honorable Henry W. Blodgett, judge. 
It is ordered by the court that said bankrupt pay sufficient fees, 


within fifteen days after service of a copy of this rule upon him, to 
secure the holding of a first meeting of creditors herein. 


188 CoMPLAINANTs’ Exutrpit No. I6. 
Assiqnin nt of Bankr spt’s Kifects. 
NoRTHERN District oF ILLINOIS, 8s ° 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 


In the Matter of Wa. S. Rospertson, Bankrupt. 


Know all men by these presents that Bradford Hancock, of Chi- 
cago, in the county of Cook and State of Illinois, in said district, has 
been duly appointed assignee in said matter: 

Now, therefore, 1, Homer N. Hibbard, one of the registers in bank- 
ruptey of said district, by virtue of the authority vested in me by 
section 5044 of title LAL, Bankruptey, of the Revised Statutes of the 
United States, do hereby COnVeY and assign to the sald Bradford 
Hancock, assignee as aforesaid, all the estate, real and personal, of 
the said William S. Robertson, bankrupt aforesaid, including all the 
property, of whatever kind, of which he was possessed or in which 
he was interested or entitled to have on the thirty-first dav of Au- 
gust, A. D. 1878, with all his deeds, books, and papers | relating 
thereto, excepting such property as is exempted from the operation 
of this assignment by the provisions of section 5045 of said Revised 
Statutes: 

Te have and to hold all the foregoing premises to the said Brad- 

: ford Haneock and his heirs forever. In trust, nevertheless, 
189 for the use- and purposes, with the powers and subject to the 

conditions and limitations set forth in said act. 

In witness whereof I, the said register, have hereunto set my 


} 


JAMES 


TAYLOR ET AL. 
hand and caused the seal of said court to be affixed this 24 day of 
July, A. D. 1879. 
[Seal of the Court. | 
H. N. HIBBARD, 
Register in Bankruptey. 
NORTHERN District OF ILLINOIS, ss : 

I, Homer N. Hibbard, a register in bankruptcy in and for the said 
disrict, do hereby certify the foregoing to be a true copy of the deed 
of assignment of the estate and effects of said bankrupt, in the mat- 
matter of Wm. S. Robertson, bankrupt. 

Dated this 24 day of July, A. D. 1879. 

H. N. HIBBARD, 
Register in Bankruptey. 


(Endorsed :) Filed Aug. 17, 1879. Wm. H. Bradley, clerk. 


NortTHerN District or ILLINors, 8s: 


I, William H. Bradley, clerk of the district court of the United 
States for said northern district of Illinois, do hereby certify the 
the above and foregoing to be a true copy of the adjudication of 
bankruptey dated Sept. 7th, 1878, as certified to me by H. N. Hib- 

bard, Esq., register, and filed Nov. 2nd, 1878; the petition 
190 for appointment of provisional assignee, filed Oct. 5th, 1878 ; 

an order appointing Bradford Hancock provisional assignee, 
entered Oct. 5th, 1878; an erder entered July 2nd, 1879; and the 
deed to assignee, dated July 24th, 1879, as certified to me by H. N. 
Hibbard, Esq., register, and filed Aug. 7th, 1879, in bankruptey, in 
the matter of Wm. S. Robertson, bankrupt, as appears from the 
records and originals thereof now in my custody. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court, at my office, in Chicago, in said district, this thirty- 
first day of January, A. D. 1855. 


[ SEAL. ] WM. H. BRADLEY, Clerk. 


19] COMPLAINANTS Exutpit No. 17. 


This indenture, made and entered into this seventeenth day of 
June in the year one thousand eight hundred and eighty, by and 
between Bradford Hancock, assignee in bankruptcy of the estate 
and effects of William Scott Robertson, of Chicago, in the county of 
Cook, and State of Illinois, party of the first part, and Lorin G. 
Pratt, trustee, of Chicago, in the county of Cook, and State of Ilhi- 
nois, party of the second part, witnesseth : 

That whereas in accordance with the provisions of the Revised 
Statutes of the United States, title “ Bankruptey,” a petition was filed 
in the district court of the United States for the northern district of 
Illinois, on the thirty-first day of August, A. D. 1878, by the said 
William Seott Robertson ; 

And such proceedings were had in said court under said petition 
that afterwards, and on the seventh day of September, A. D. 1878, 
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the said William Scott Robertson was duly adjudged and declared 
bankrupt; 

And afterwards, on the twenty-fourth day of July, A. D. 1879, the 
said Bradford Hancock was duly appointed assignee of the estate 
and effects of said bankrupt by Homer N. Hibbard, one of the 
registers in bankruptcy of said court, which said appointment was 
thereafter duly approved and confirmed by said court, and on the 

twenty-fourth day of July, A. D. 1879, said register by an 
192 instrument in writing, under his hand and the seal of said 

court, did convey and assign unto the said Bradford Hancock, 
as such assignee, all the estate, real and personal, of the said bank- 
rupt, William Scott Robertson, including all the property of what- 
soever kind of which the said bankrupt was possessed (or in which 
he was interested) or which he was entitled to have on said 31st day 
of August, A. D. 1878 (excepting only such property as is excepted 
by the 5045th section of said Revised Statutes); 

And whereas said bankrupt, William Seott Robertson, was on said 
last-mentioned date possessed of or entitled to an interest in the 
real estate hereinafter mentioned ; 

And the said court having by order entered in matter of said 
bankruptey directed the sale of the real estate belonging to said 
bankrupt estate at public auction after notice, as provided in said 
order, and said assignee having given the required notice of such 
sale ; 

And whereas, pursuant to and in aecordance with said order and 
notice of sale, the said Bradford Hancock, as such assignee, did on 
the twenty-fourth day of April, A. D. 1880, sell to said party of the 
second part for the sum of thirty-three hundred and five (8,505.00), 
dollars, the real estate hereinafter described, which sale having been 
duly reported to said court was thereafter, to wit, on the fourth day 

of May, A. D. 1850, approved and confirmed by said court; 
193 And whereas said court did, on the day and vear last named, 

order and direct said Bradford Hancock, assignee, to execute 
and deliver said party of the second part a deed for said real estate 
so sold to said party of the second part as aforesaid, conveying the 
said real estate to said purchaser in accordance with the terms of 
said sale : 

Now, therefore, in consideration of the premises and of the sum 
of thirty-three hundred and five dollars to said assignee in hand 
paid by said party of the second part, the receipt whereof is hereby 
acknowledged, the said Bradford Hancock, assignee as aforesaid, 
party of the first part aforesaid, has remised, released, sold, con- 
veyed, and quit-claimed, and by these presents does hereby remise, 
release, sell, convey, and forever quit-claim, unto the said party of 
the second part all the right, title, interest, estate, claim, and de- 
mand of the said bankrupt which he had on the said 31st day of 
August, A. 1). 1S7S, and of the said Bradford Haneock Aas assignee 
aforesaid (subject to all unpaid taxes and to all liens and encum- 
brances, unless by the terms of said sale expressly excepted) in and 
to the following-described real estate, to wit: 

The southeast quarter (}) of section seven (7), in township thirty- 
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five (35) north, of range fifteen (15) east, of the 3d P. M.; also that 
part lying east of the road of the east half (4) of the northwest 
quarter (}) of section nine (9), in township thirty-five (35) north, 

range fourteen (14) east, of the 3d P. M.; also lots No-. one (1), 
194 two (2), three (5), four (4), five (5), six (6), seven (7), eight (8), 

nine (9), ten (10), eleven (11), thirteen (13), fourteen (14), and 
fifteen (15), in block one (1) of W. O. Cole’s subdivision of that part 
lying south of the Chicago and Northwestern railroad of the west 
seventeen and two-hundredths (17.2) chains of the west half (4) of 
section ten (10), in town. thirty-nine (39) north, range twelve (12) 
east, of the 3d P. M. 

Also lots No-. thirty-eight (58) and thirty-nine (39), in block two 
(2), and lots No-. six (6), seven (7), and nine (9), in block No. three 
(3), in Whitford’s subdivision of the northwest quarter (}) of the 
southeast quarter (}) of section thirty-six (36), in town. thirty-eight 
(38) north, range fourteen (14) east, of the 3d P. M. 

Also lots No-. twenty-eight (25), twenty-seven (27), and the west 
twenty-three (23) feet of lot twenty-six (26), in block No. six (6), in 
MeNeill’s subdivision of blocks No-. six (6), seven (7), and eight (S), 
in Wright’s addition to Chicago, with the buildings thereon, all in 
the county of Cook and State of Illinois: 

To have and to hold the same, together with all the right, title, 
and interest of the said William Scott Robertson, bankrupt afore- 
said, which he had in and to said property at the date of the com- 
mencement of the said proceedings in said bankruptey, with all the 
improvements, rights, privileges, and appurtenances thereunto be- 
longing and all the interest which the said party of the first part 
acquired in and to said property by virtue of his appointment as 

assignee aforesaid, but subject to all unpaid taxes and tax 
195 liens and to all liens and encumbrances, unless expressly 

excepted, released, or discharged by the orders of said court 
concerning said sale, and subject to all the terms and conditions of 
said sale, unto the said party of the second part and to his heirs and 
assigns forever. 

In testimony whereof the said Bradford Hancock, assignee as 
aforesaid, has hereunto set his and and seal the day and year first 
above written. 

BRADFORD HANCOK, [seat.] 


Assignee as Aforesaid. 


STATE OF ILLINoISs, } ; 
' > > $C 
County of Cook, | 


I, Granville S. Thomas, a notary publie in and for the county of 
Cook, in the State of Illinois, do hereby certify that Bradford Han- 
cock, assignee in bankruptcy of the estate and effects of William 
Scott Robertson, the bankrupt named in the foregoing instrument 
of writing, who is personally known to me to be such assignee and 
to be the same person whose name is subscribed to the said instru- 
ment, appeared before me this day in person and acknowledged 
that he signed, sealed, and delivéred the said instrument of writing 
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as his free and voluntary act and deed for the uses and purposes 
therein set forth. 
Given under my hand and notarial seal, at Chicago, Illinois, this 
seventh day of June, A. D. 1880. 
[G. S. Thomas’ Notarial Seal, Cook County, I] 
196 GRANVILLE 8. THOMAS, 
Notary Public. 


No. 286,251. Filed for record 30 Aug. 1880, at 2 p. m. 


JAS. W. BROCK WAY, Lecorder. 


STATE OE ILLINOIs, |. 

County of Cook. j ah 

[, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 30 day of Aug. A. D. 1880, as document 286,251, and re- 
corded in book 1013 of records at page 154. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Chicago, this thirtieth day of October, A. D. 
1882. 


[SEAL. | JAS. W. BROCK WAY, Recorder. 
107 COMPLAINANTS Exutpit No. 21. 


Krom W. Scott Robertson, land ofthee, Jefferson Park Ilotel, iso 
W. Madison St., Chicago, Ils., North America, 5d of May, 1878, 
to Messrs. Francis B. Peabody & Co., Mor-gage Bank, Chicago, 
Ills. 

Dear Stirs: In reply to your urgent demand for payment of the 
year’s Interest past due, it pains me much not to meet my engage- 
ments punctually when due, as I was wont to do, but circumstances 
which could not be foreseen nor prevented by me have stopped the 
tenor of my way. 

The most of my means being invested in real estate, in which 
there is a great shrinkage, as you are well aware, it is now impos- 
sible to realize even at very reduced prices, and there has been a very 
general failure in our banks of deposit when parties lodged their 
ready money for safety, expecting to get it when they wanted to use 
it ; from this cause also I suffered severely. 

Under these distressing circumstances, I applied toa friend in my 
native country for aid to “bridge over” thischasm. When.he was 
about to comply an event occurred to delay this, for Europe suffers 
also from our four years’ panic. 

This will account for your not getting payment at the tinves I ex- 

pressed a hone to have paid your interest. 

198 [ beg to thank Mr. Green and you for your kind considera- 

tion exemplified in the great patience with which you have 
waited, and if you will still have patience with me I hope to pay 

“you all,” for my desire is to owe no man. : 
It may be necessary for me to go to Scotland to make certain ar- 
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rangements. If Mr. Greene will kindly allow things to remain in 
“ statu quo” till my return, the security is good, I having invested 
a large sum of ready money in it since I came into possession of the 
block on which Mr. Greene’s money is secured. 

The premises are being kept in good order and repair, and you 
know the insurance has also been maintained. In these terrible times 
little can be made with the hotel at present, but even now it is in- 
creasing in business. 

[ have the honor to subscribe myself yours very respectfully « 
faithfully— 

WM. SCOTT ROBERTSON. 


199 COMPLAINANTS Exuipit No. 22. 


From W. Scott Robertson, land office, 489 W. Madison St., Chicago, 
May 28, 1878,— Francis B. Peabody & Co., Chicago, Ills. 


Dear Stirs: In reply to your letter of 24th inst. intimating that 
Mr. Green instructs you that he shall immediately proceed to fore- 
close his loan, it is out of my power at present to prevent, and I do 
not question his right to do so. I explained to you formerly of the 
exertions I had made & proposed to make to meet your payments. 
Will it now be ofany use to persevere in these endeavors? The com- 
mercial calamities that have come in this country have caused such 
a shrinkage in real estate that the owners, however willing, are un- 
able to meet their engagements. It appertains to the mortgagees 
under these circumstances to consider whether it is their interest to 
adopt hostile proceedings against parties thus situated. With thanks 
for the kindness you & Mr. Green have already manifested, I re- 
main, yours very respectfully, 


WM. SCOTT ROBERTSON. 


Your letter did not come to me directly, for lack of a special di- 
rection. 


200 CoMPLAINANTS Exutpit No. 23. 


Orrice or Francis B. Peanopy & Co., 
CuicaGco, May 29, 1878. 

Wim. Scott Robertson, Esq., 489 W. Madison St., city. 

Dear Str: Your favor of the 28th inst. is received. In reply, 
we would say that Mr. Green’s order to foreclose was peremptory. 

He would not consent that you should be collecting all the rents 
and paying no — on interest or taxes. If all the net rents had been 
applied on interest & taxes, and there had still been a deficiency, he 
would feel quite differently. You make no definite promises of pay- 
ment, & the foreclosure must therefore necessarily proceed. 
Yours resp’y, FRANCIS B. PEABODY & CO. 
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From W. Seott Robertson, land office, 489 Madison St., Chicago; 
Chicago, Ills., North America, 31st May, 1878, — Francis B. Pea- 
body & Co., Chicago, Ills. 

Dear Sirs: In reply to your favor of 29th inst., these are distress- 
ing times when men of property cannot sell or raise money on their 
estate, and cannot collect what is due to them without oppressing 
their neighbors. Under such circumstances, if Mr. Green shall see 
it — his interest to push me into bankruptcy, shall very much re- 
gret it, for I wish to pay every man his own, and my means are 
ample in ordinary times, but not if forced on an unwilling market 
when there is not sufficient currency in the country to make the 
necessary exchange. It was and is my wish to go to Scotland to 
make some arrangement to pay Mr. Green in full. If he decides not 
to afford me this opportunity, please be kind enough to let me know, 


for the government of— 
Yours very respectfully, WM. SCOTT ROBERTSON. 


5 
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Orrice oF Francis B. Pearopy & Co., 
CuicaGco, June 1, 1878. 
Win. Scott Robertson, Esq., 489 W. Madison St. 

Dear Str: Your favors of the olst ult. is received: We shall for- 
ward it to Mr. Green by this mail, but we hardly expect that it will lead 
him to modify his instructions for foreclosure, as it entirely fails tocon- 
vey any assurance that the rents for May and subsequently shall all be 
paid to him while he waits for your efforts to secure assistance from 
Scotland. The difficulty in the way of your securing further con- 
cessions of time from Mr. Green is,as we have previously pointed out 
to you, that you are monthly receiving large sums of money in 
rents from this property, which, instead of being applied, as they 
equitably should be, to keep down the taxes & interest upon it, are 
diverted to other uses, and even now you do not propose to turn over 
the rents, even while asking further favors from Mr. Green. 


Yours resp’y, FRANCIS B. PEABODY & CO. 
203 CoMPLAINANTS Exurpit No. 26. 


New Beprorp, June 5, 1878. 
Wm. Scott Robertson, Esq., Chicago. ; 

D’r Str: Your letter of the 31st of May is at hand addressed to 
I. i. Peabody, and forwarded by themtome. [| regret to learn that 
you are much troubled with your business affairs, and I learn that 
so far as this property is concerned that it isall rented and you tak- 
ing the money, but not paying one dollar over to my agent, & 
thus involving mein your trouble. I can see no difficulty in the 
currency. It is the extravagance which prevails, especially in Chi- 
cago, that is the principal trouble. 
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Ido not think any real estate holder in Chicago can borrow 
money either here or in Europe upon such securities. 
Truly, &e., DAVID R. GREEN, 
Per ROB. B. GREENE. 
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From W. Scott Robertson, land office, 489 Madison St., Chicago, 
Ills.; Peoria, Ills., N. America, 10th June, 1878,— F. B. Peabody & 
Co., Chicago. 

Dear Sirs: As I was to give you an answer to-day, have written 
the enclosed letter to Mr. Green. Please send to him after perasal 
and oblige— 


Yours very respectfully, W. SCOTT ROBERTSON. 
905 ComMPLAINANTS Exutprr No. 28. 


From W. Scott Robertson, land office, 489 W. Madison St., Chicago, 
Ills., N. America, 10th June, 1878, to David R. Green, Esq., New 
Bedford, Mass. 

Dear Str: I was duly favored with your esteemed letter of 5th 
inst. In reply to your remark regarding the rents “that you (1) 
are taking the money and not paying one dollar to my (your) agent.” 
it is true I collected the rents. I paid a large amount of it for re- 
pairs and insurance. A further considerable sum which I had pro- 
vided to liquidate the burdens on this block was lodged in the bank 
where I had done business for about 20 years, the senior of which 
was a wealthy man, not extravagant, and considered “ wise” in his 
generation, but was overwhelmed in the general calamity caused by 
the unfortunate diminution of the currency below the needs of com- 
merce, 

It is not less true, what you hint, that the extravagance of the 
citizens has something to do with the panic (which has lasted over 
four years and seems to increase In stringency as resumption ap- 
proaches), but I am convinced that neither the gent’n above alluded 
to nor (far less) your humble servant are partakers in this national 

sin. 

206 Misfortunes seldom come singly. By perjury and injustice 

a judgment was given against me. The parties, tho’ invited 
to do so, have failed during 10 or 11 months to pay themselves out 
of my real estate. Under these circumstances, | am counselled not 
to liquidate the burdens on it, and I purposed to see the parties in 

Scotland and there also to endeavor to raise money to satisfy yoyr 

claim. 

However, if you see it for your interest to foreclose at once, and 
not wait for the result of such effort, it would be impertinent in me 
to venture advice. 

With many thanks for your kindness and the sympathy you 
express, and waiting for your answer, | remain, yours very respect- 
fully, WM. SCOTT ROBERTSON, 
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When I got this piece of property I paid out a large amount of 
back interest, insurance, and taxes, which accrued under the former 
possessor, besides several thousands of dollars in improvements and 
repairs. ‘To-day a bill of $18 is in for repairs, so you are no loser 
bymy possession of the property. 


fe ee F 
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New Beprorp, June 14, 1878. 
Wm. Scott Robertson, Esq., Chicago, Illinois. 

Dear Sir: Yours of the 10th inst. is received. In reply to mine 
of the 5th you admit that you were using the money received for 
rent, taking the money and not paying one dollar to my agent; 
this you say is true; and a further additional sum, you say, to liqui- 
date the burden on this block. This is no more than you agreed 
to do. 

I reduced the rate of interest. You agreed to pay all 
taxes, except for 1874, which you agreed to defend and, 


if beaten, to pay, with all costs ..------ SRP Aer 628 59 
Taxes for 1876, with penalty paid by me ....---------- 981 79 
The taxes for 1877 must be paid before July, or penalty 

POO ccretncivenincnmannnnieseiniiigicimnatippiapiia desing ih hiding 694 49 

Peek: OE AAO: cxcnsntcnnitnieaieii ees, $2,304 87 
You now owe me two payments of interest--..-.-..---- 2,625 00 
Amount due for interest and taxes... ..2.2----- 4.929 87 


This, I think, is quite as much as I am willing to stand, and if 
the whole rents and earnings are not turned over to my agent I 


shall foreclose at once. My decision not to loan you $7,000.00 more 


to enable you to make another mortgage was a wise decision. 
Respectfully yours, D. Rh. GREENE. 
208 COMPLAINANTS’ Exuinit No. 29. 


rom W. Scott Robertson, land office, 489 W. Madison St.. Chicago, 
Ills., N. America, 29th Aug’t, 1878, to David R. Greene, I’sq., 
New Bedford, Mass. 
ReSPECTED Sir: Enclosed I beg to hand copy of a letter written 
to your agents, Mess. Francis B. Peabody & Cou.. Chicago; by which 
you will see my compliance with your request. — De 
The great calamity which has overtaken the monetary, with other 
interests of the Commonwealth, appears to me, is caused imme- 
diately by the suicidal policy of our Government, but for the “ medi- 
ate“ cause we must look above, and it may be (as you hinted in 
your letter of 5th June) a just retribution for our extravagance as a 
people in the abuse of the great blessings showered down on us sO 
abundantly ; so we are whipped with the hickory cut by our own 
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hand, and the innocent have to share with the guilty in the com- 
mon catastrophe. 
I have the honor to remain— 
Yours very respectfully, 
(Signed) WM. SCOTT ROBERTSON. 
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From W. Scott Robertson, land office, 489 W. Madison St., Chicago, 
Ills., N. America, 29th August, 1878, to Messrs. Francis B. Pea- 
body & Uo.., Chicago, Ills. 

Dear Strs: The creditors that obtained unjust judgment against 
me have failed to sell my real estate, altho’ invited to do so, and 
after having it in their power for about a year. This incumbrance 
renders it unsaleable by me, but even were this obstacle removed 
the “ panic” would prevent parties from purchasing except at ruin- 
ous prices, 

Under these circumstances, | am advised to petition for a settle- 
ment of my affairs under the bankruptcy statute. This step is very 
mortifving to one who has for upwards of 42 years carried on busi- 
ness successfully, paid 100 cents on the dollar, and thought he had 
earned a competency, but hope says try again. 

I propose to go over to Scotland to see what arrangement can be 
made of my affairs, and during my absence turn over to Mr. Green 
from Ist proximo the rents. If you have no objection, my friend, 
Mr. John MeAllister, who is well acquainted with the premises and 

their tenants, will collect and hand over the amount monthly. 

210 The property will be more productive in his hands than in 

that of a stranger. 

Qn my return it may possibly be in my power to effect some 
arrangement with Mr. Green, to whom and to your good selves | 
tender my best thanks for the many business courtesies extended to 
your faithful, the unfortunate, debtor, 

W. SCOTT ROBERTSON. 

This letter will be presented by my legal adviser, I’. J. Smith, Esq., 
who will consult with you as to the law steps to conserve the rents 
for Mr. Green. 
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To Francis B. Peabody, as trustee under a certain deed of trust made 
by me, dated April 2, 1877, recorded in the recorder’s office of 
Cook Co., Ills., on July 23d, 1877, in book 714 of records, on page 
270, conveying lots 27 & 28 & the west 23 feet of lot 26, all in 
block 6, in MeNeill’s subdivision of block- 6, 7, & 8, in Wright's 
addition to Chicago, to secure the payment of a principal note of 
£35,000. mentioned in said deed, & the interest thereon, which 
note is held by David R. Green. 


Orrice or Francis B. PEABopy & Co., 
CuicaGco, Aug. 30, 1878. 
Sir: You having this day demanded of me the possession of the 
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above-described premises, on account of breach of the covenants 
contained in said deed, I hereby consent to your taking possession 
of said premises, & hereby deliver to you said possession, & request 
the tenants of said premises severally to attorn to you. It is under- 
stood that you respect the leases granted by me, and my reservation 
of the rooms mentioned in McAllister’s lease. 
Yours respectfully, 
W. SCOTT ROBERTSON. 


Cuicaco, Aug. 30, 1878. 
To Edward A. Cummings. 
212 Dear Sir: You will please, for me and as my agent, re- 
ceive from said Robertson possession of the premises above 
described & receive the attornment of said tenants. 
FRANCIS B. PEABODY, 


Trustee as Afore said. 


CHicaGco, August 30, 1878. 


The undersigned, tenants of portions of the premises described 
on the other side of this sheet, hereby recognize the transfer of the 
possession of said premises from Wim. Scott Robertson to Francis 
3. Peabody, as trustee as stated on the other side of this sheet, & 
hereby respectively attorn to said Peabody in respect to the premises 
occupied by us. 
| A. NELSON. 

JOHN McALLISTER. 
JAS. H. HALSEY. 
M. M. MARTEN & CO. 
ALVIN HOWES. 
J. ROGERSON, 
On presentation of the notes. 


913 = Inthe Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


James ‘TAYLon and Joun Bruce, Complainants, 
t's. 
Wa. Scorr Ropertson et al., Defendants. 
Testimony taken before Henry W. Bishop, master in chancery of 


+)*> 


said court, Saturday, the 23d day of December, A. D. 1882. 


° Mcn . . ry ’ , : . . ‘ : s »-* ’ ¥ 
| resent: Mr. McCoy, for complainants; Mr. Paddock, for defend- 
ants. 


32nd. Counsel for complainant- offers in evidence a true copy, 


which he states he made himself and has compared and knows to 
be correct, of the release deed executed by Francis B. Peabody, as 
successor in trust to Benjamin E. Gallup, trustee, as grantor to 
Nathan 8. Grow, as grantee, conveying the premises in controversy 
in this suit, dated December 2, 1878, and acknowledged on the same 
day and filed for record October 23, 1878, and recorded in book 845 
of records, page 318. | 
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Know all men by these presents that I, Francis B. Peabody, as 
successor in trust to Benjamin E. Gallup, trustee, under the deed of 
trust hereinafter mentioned, of the city of Chicago, county of Cook, 
and State of Illinois, for and in consideration of one dollar and for 
other good and valuable considerations, the receipt whereof is 
hereby acknowledged, do hereby remise, convey, and quitclaim 
unto Nathan 8S. Grow, formerly of said city, all the right, title, inter- 
est, claim, or demand whatsoever i, said Gallup, may have acquired 
in, through, or by a certain trust deed executed by said Grow, bear- 
ing date the first day of April, A. D. 1871, and recorded in the re- 
corder’s office of Cook county, in the State of Illinois, in book 649 of 
deeds, page 79, to the premises therein described, to wit: Lots num- 
bered twenty-seven (27) and twenty-eight (28) and the west twenty- 
three (23) feet of lot numbered twenty-six (26), all in block num- 
bered six (6), in Malcom MeNeill’s subdivision of blocks six (>), 
seven (7), and eight (8), in Wright’s addition to Chicago, reference 
being had to the plat of said MeNeill’s subdivision which was re- 
corded in the recorder’s office of said Cook county in book 162 of 
maps, at page 50, said premises being in the city of Chicago, county 
of Cook, and State of Illinois. 

The indebtedness secured by said trust deed having been canceled 
and a release thereof being required, and said Gallup being absent 
from the city of Chicago, | execute this release as successor In trust, 

as authorized by said deed. 
215 Witness my hand and seal this second day of September, 
in the year of our Lord one thousand eight hundred and 
seventy-eight. 
FRANCIS B. PEABODY, [seat.} 
Successor in Trust. 
STATE OF ILLINOIS, | 


Cook County, j 


ore 


I, T. G. Dickinson, a notary public in and for the said county, in 
the State aforesaid, and residing in said county, do hereby certify 
that Francis B. Peabody, personally known to me to be the same 
person whose name is subscribed to the foregoing instrument in 
writing as having executed the same, appeared before me this day 
in person, and acknowledged that he signed, sealed, and delivered 
the said instrument in writing as his free and voluntary act as suc- 
cessor in trust, as therein named, for the uses and purposes therein 
set forth. 

Given under my hand and notarial seal this second day of Sep- 
tember, A. D. 1878. 

[Seal Theodore G. Dickinson, Notary Public, Cook Co., Ill.) 
THEODORE G. DICKINSON, 
Notary Public. 
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(Endorsed.) 
Srate or ILLINoIs, } 


Cook County,  f 
No. 198,712. 
This instrument was filed for record, in the reeorder’s office of Cook 
county aforesaid, on the 23d day of October, A. D. 1578, at 12 0 clock 
m., and recorded in book 845 of records, on page 318. 


JAS. W. BROCKWAY, Recorder. 


216 Inthe Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 
JAMES Taytor & Joun Bruce, Complainant-, 
vs 


WittiaAM Scorr Roperrtson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 


said court, Thursday, the 12th day of October, A. D. 1852. 


Present: Mr. McCoy, for complainant-; Mr. Paddock, for defend- 
ant-. 


Joun McALuister, a witness on behalf of the complainant-, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
and says as follows: 

Int. 1. Please state vour name, age, residence, and occupation. 

A. John McAllister; age, 59; residence, 480 West Madison street, 
Chicago. 

Q. That is the premises known as the Jefferson Park Hotel? 

A. Yes, sir. 

Q. How long have you lived in Chicago ? 

A. About 21 or 22 years. 

(). How long have you lived at 489 West Madison street ? 

A. Since 1875, I think. 

Q. Do you know any of the parties to this suit? 

A. Yes, sir. 

Q. Do you know William Scott Robertson ? 
217 A. Yes, sir. 
Q. Hugh Templeton ? 

A. Yes, sir. 

Q. Benjamin E. Gallup? 

A. Yes, sir. 

Q. Do vou know Francis B. Peabody ” 

A. Yes, sir. : 

Q. Do you know any of the other defendants, representatives or 
heirs of the Green estste? 

A. I knew the two brothers by sight. 

Q. Robert B. Green and Francis B. Green ? 

A. I forget the names. 

Q. How long have you known William Scott Robertson ? 
A. About 12 or 13 years. 
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Q. Have you had any business relations with him? 

A. Yes, sir. 

(). When did those relations first commence ? 

A. About 10 or 11 years ago. 

Q. Do you know anything about the purchase by Mr. Robertson, 
at any time, of the premises where you now live? 

A. Yes, sir; I made the arrangement? 

©. When was that? 

A. I believe in 1875. 

(). Where did Mr. Robertson reside prior to that time? 

A. Peoria. 

Q. When did he come to Chicago to live? 

A. I think in 1875 or 1876; I couldn’t tell exactly. 

(). Where did he live in Chicago? 

A. 489 Madison street, upstairs. 
218 Q. The same place where you live? 
A. Yes, sir. 

©. What is the character of those premises as to being business 
property or otherwise ? 

A. It is a very good business place. 

Q. Itisa hotel ? 

A. It is not used as a hotel now. 

(. Was it at that time? 

A. Yes, sir. 

Q. Describe generally the character of the improvements on the 
property. 

A. There is a good store-front building on Madison street. 

(). How many “stories ? 

A. Four stories and a basement—that is, including the mansard 


(). There were three stores on the first floor? 
A. Yes, sir. 
(). Hlow many? 
A. Three numbers on Madison street, 487, 489, and 491. 
(). The upper part was used as as hotel? 
A. Yes, sir; and now for families and houskeeping. 
(). What other improvements are there on the lots? 
A. Two good houses fronting west, on Sheldon street. 
Q. What nnmbers ? 
A. 52 and 54 Sheldon street. 
(). Residence houses. 
A. Yes, sir. 
(). How many stories? 
A. Two stories and a basement. 
@. Brick ? 
A. Yes, sir. 
219 Q. What relation, if any, did you sustain to Mr. Robertson ; 
was you in his employ? 
A. I assisted him to do his business. 
(). What kind of business ? 
A. Collecting rents, &c. 
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Q. Did you collect the rents of these premises ? 

A. Sometimes I did, and sometimes he did himself, and other 
property as well. 

Q. Did you assist in renting them? 

A. Yes, sir. 

Q. Do you know whether or not there was any incumbrance or 
mortgage on those premises ¢ 

A. Yes, sir; $35,000. There was more upon it, but Mr. Robertson 
paid off some back interest and taxes and one thing and another. 

Q. Did you have anything to do with this incumbrance at any 
time? | 

A. [ tried to get it changed or reduced in interest—the interest 
was 9 per cent.—and finally accomplished it. 

(). Do you know who held that incumbrance? 

A. Mr. Green, of New Bedford. 

(. Do you know if he had any agents here ? 

A. Mr. Peabody was his agent. 

(. The defendant here? 

A. Yes, sir. 

(). Had you at any time any transactions with Peabody in regard 
to this incumbrance? 

A. Yes, sir. 

Q. Ever pay any interest on it? 

A. I forget whether I paid interest or Mr. Robertson, but there 

was a good deal of interest paid. 
220 (). Did you ever pay any taxes on this premises for Robert- 
son ? 

A. Yes, sir; either him or I paid the taxes steady. 

(. Did you do any other business for Robertson besides this? 

A. Yes, sir. 

Q). As | understand you, you moved into this building at the time 
Robertson bought it ? 

A. Yes, sir; and I moved out again when they were overhauling 
it, and was out a little while and then came back. 

(). And remained there continuously ever since ? 

A. Yes, sir. 

Q. Do you know who Mr. Robertson bought from ? 

A. From Mr. Grow. 

(). Nathan S. Grow ? 

A. Yes, sir. 

Q. Was there any incumbrance on it at the time he bought it? 
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A. Yes, sir; $35,000, besides some interest and taxes. . 

(). That was a trust deed ? 

A. Yes, sir. 

Q. By whom was that trust deed made ? 

A. By Grow. 

Q. Do you know of any other mortgage or trust deed being put 
on that property but the $35,000 ? | 

A. We got it reduced—got the interest redueed—and there was a 
fresh trust deed made out. 

Q. About when was that? 
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A. I believe 1877, to the best of my knowledge. 

®. A new trust deed was made at that time? 
221 A. Yes, sir. 
Q. Who was that signed by? 

A. Mr. Robertson. 

Q. Do you know anything about the possession of the premises 
or the leases and the tenants being turned over to Green or his 
agents? 

A. Yes, sir. 

Q. You may state how that transaction arose and what was done. 

A. By Mr. Peabody’s orders the leases were turned over to Mr. 
Cummings. 

Q. How did that come about? 

A. By arrangement with Mr. Peabody for Mr. Green. 

Q. When was that arrangement made? 

A. In August, 1878. 

Q. Had there been any previous negotiations or transactions lead- 
ing up to this arrangement ” 

A. Yes, sir. 

Q. You may state what they were; state the circumstances and 
conditions under which Mr. Robertson was then laboring ? 

A. He was placed under peculiar circumstances. There was two 
judgments against him, and he was afraid they would come in on 
dl him and levy and he could not pay. 


Counsel for defendant- objects to the witness stating the condition 
of Mr. Robertson’s mind. 


Q. Was he embrassed financially ? 
A. Yes, sir. 


. Q. Who conducted the negotiations with Mr. Peabody ? 

A. Mr. Smith & myself. 

Q. What Mr. Smith ? 

A. Frank J. Smith. 
222 (). Was he attorney for Mr. Robertson ? 
A. Yes, sir. 

Q. Now you may state what those negotiations were so far as they 
came within your knowledge. | 

A. The negotiation was that Mr. Robertson expected to be able 
to pay that and redeem the property—that is, pay his debts and get 
the property back. 

Counsel for defendant- objects to the witness stating any conclu- 
sions of that sort or anything else except what was said by the 
parties. 

~~ 


Q. You may state as near as you can the language which was 
used by Mr. Robertson or yourself or Mr. Smith as his agent in con- 
versations with Mr. Peabody, giving the time and place as near as 
you can, in the course of these negotiations. 

A. About the end of the month of August, before he went into 
bankruptey, I spoke to Mr. Peabody about it, and told him Mr. 
Robertson was going into bankruptcy. 
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©. Where was this interview ? 

A. At Mr. Peabody’s office. 

Q. What did you tell him ? 

A. I told him he intended to go to Europe. 

Q. Who intended to go to Euroy re? 

A. Mr. Robertson, to get money to settle the judgments. 

Q. What did Mr. Peabody say ? 

A. He said he would be happy to take the money at any time; 
he didn’t want the property at all. 

Q. What else was said ? 

A. That was the arrangement; he was to hand back the property 

again to Mr. Robertson. 
223 “Q. Was anything said at that conversation about turning 
over the possession of the property ? 

A. Yes, sir. 

(). What was said about that? 

A. Peabody was to get possession of the property so he could col- 
lect the rent. 

(). Who said this? 

A. I said it. 

(. What did Peabody say? 

A. He said he would take it. 

Q. Was anything said about who this possession was to be deliv- 
ered to? 

A. The intention was to put me in possession as agent, but that 
was not carried through. 

Q. What was said about that intention at that time? 

A. Mr. Peabody said that Mr. Cummings had done his collecting, 
done Mr. Green’s business, and he would rather he would take it. 
Mr. Cummings came up with a note to Mr. Robertson about the 
end of August to take possession. 

Q. Was anything s said in that conversation by Mr. Peabody or by 
yourself about any rents that had been previously collected on the 
property or about how they had been applied ? 

A. No, sir. I don’t remember. 

(). Was any claim made by Mr. Peabody or any demand made 
by him in that conversation for the rents or any rents that had 
been collected prior to that time ? 

A. No, sir; there was some letters passed before that? 

. Between who? 
224 A. Between Mr. Robertson and Mr. Peabody and Mr. Green 
and Mr. Robertson. 

Q. Was anything said about what was to be done with this prop- 
erty in this conversation after the leases were turned over? 

A. Taken charge of by Cummings. 

. What had he to do? 

A. Collect the rents and attend to the property. 

(). v hat was he to do with the rents? 

A. Report to Mr. Green. 

Q. Who were the rents to be paid to? 

A. Mr. Green. 
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Q. Was this talked about in this conversation ? 

A. Yes, sir. 

Q. Was there anything said about how long that arrangement 
was to continue ? 

A. No, sir; he was to go to Scotland and get money ; no specified 
time. 

Q. Was anything said about that arrangement continuing while 
he was absent in Scotland ? 

A. Yes, sir; it was the understanding. 

(). What was said about that? 

A. That was the arrangement made. There was to be no fore- 
closure at that time, but I went in afterwards and spoke to Mr. Pea- 
body about a foreclosure. 

Q. In this conversation what was it he said about taking the 
money ? 

A. He said he would take the money at any time. Mr. Green 

didn’t want the property and didn’t wish it at ail. 
225 Q. Was anything said about giving up the property or re- 
turning it to Robertson on payment of the money ? 


Objected to as leading. 


A. It was distinetly talked about. 

(). I want you to state what the conversation was. 

A. I eannot remember word for word what was said, but that was 
settled as a fact that Mr. Robertson could pay and settle with them 
at any time, pay them up at any time and take the property. They 
didn’t want it; they wanted money, it was distinctly said, and since 
the sale he has told me they would take the money, since the 
assignee’s sale. 

Q. As nearly as you can, I want you to state the date of this con- 
versation you have detailed. 

A. It was about the end of August. 

Q. What year? 

A. 1878. 

Q. Did Mr. Robertson go into bankruptcy ? 

A. He went into bankruptcy on the last day of August, I believe. 

Q. 1878? 

A. Yes, sir. 

Q. Was this conversation before or after he went into bankruptcy? 

A. Some before and some after. 

Q. The first one? 

A. The first one before. 

(. How long before ? 

A. A few days. 
226 Q. When was the possession of this property delivered? 
A. It was delivered within the last two or three days of the 
end of the month. 

Q. Of that month of August ? 

A. Yes, sir. 

(). Where was it delivered ? 

A. It was delivered up in Mr. Robertson’s room to Mr. Cum mings. 
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Q. At the premises ? 

A. Yes, sir; the leases were handed over and I went around and 
introduced Mr. Cummings to the tenants. 

Q. Do you know whether there was any indorsement on assign- 
ment of those leases? 


( mre to. 


. I forget about that, but they were handed over. 

0. Was ‘there any written endorsement on them ? 

A. I don’t remember that; anyhow, it was all delivered over. 1 
went to each tenant. 

(). The leases were delivered over ? 

A. The leases were delivered over to Mr. Cummings. I went to 
each of the tenants. 

(). Do vou know where the leases are now ? 

A. | cannot say. 

(Q. Have you ever seen them since that time? 

A. No, sir; I have not seen them. Mr. Cummings got them. 

(). So far as you know, they are still in his possession ? 

A. Yes, sir. 

(). You never saw them in Robertson’s possession after that? 
227 A. No, sir. 

(). What is the next conversation you had after that with 
Peabody, if you had any? 

A. It was about the closing up of the trust deed to sell the prop- 
erty. I said I was afraid these gentlemen were going to come in and 
make trouble, and that he had better foreclose it. 

When was this? 

A. Soon after. 

(). Soon after what? 

A. After he went into bankruptcy. 

(). Llow soon after” 

A. It was not very long—not many days; I couldn’t tell how 
long. 

(. Within a week, do you think ? 

A. L could not tell; it is not very long, because I was a little un- 
easy that they would eome in and give Mr. Robertson trouble. 

(). Where was this conversation ? 

A. In his office. 

Q. Mr. Peabody’s office? 

A. Yes, sir. 

Q. You may state, as near as you can, the course of that conversa- 
a at was said by each of you. 

The conversation was that the arrangement was to remain the 
same, though he would foreclose it; about paying back the money 
at any time. : 

(). Who said this? 

A. lasked Mr. Peabody if it would interfere with it — any way. 
he said “No”; they just wanted the money and didn’t want the 
property at all. 
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228 Q. Anything said about when this foreclosure was to be 
made? 

A. Yes, sir; [ went in soon after—a few days after; he said he 
had commenced, and it was to be sold such a day; he said he would 
buy it for Mr. Green. 

(). Anything further said in that conversation ? 

A. I don’t remember the rest now. 

(). Have you stated all the conversation you remember? 

A. Pretty much; with the exception the expense, whatever that 
was, was to be included. 

(. Included in what? 

A. Included in what Mr. Robertson was to pay back. 

Q. Was anything said about when this payment back was to be 
made? 

A. No, sir; no specified time. 

Q. Did you have any other conversations with Peabody in regard 
to the matter? 

A. Before that Mr. Robertson said to Mr. Peabody he wanted to 
pay his debts with the property; it would pay all his debts. Mr. 
Peabody said he could have the benefit of it; they first wanted the 
money. 

Q. Did Mr. Robertson remain in Chicago after he went into bank- 
ruptey ? 

A. Only a short time—a few days. 

(). What became of him? 

A. He went to Scotland. 

(). Where has he been since that time? 

A. He has been there, and the time he was on the sea. The 
229 Glasgow bank burst up and disarranged things in Scotland 
when he arrived, and he could not do anything. 

(). Where is he now? 

A. In Scotland. I spoke to Mr. Peabody since the assignee’s sale. 

(. What do you mean by the assignee’s sale? 

A. The assignee sold the assetés. 

(). The assignee in bankruptcy of the Robertson estate ? 

A. Yes, sir. 

Counsel for defendant- objects to the witness stating conversations 
with Peabody at any time, and especially after this transaction 
spoken of as incompetent and not connected with the defendants. 


Q. You may state what that conversation was. 

A. Mr. Peabody and I spoke to him about it,and — said I supposed 
that was still fresh in his memory, and that arrangement, and would 
he take the money? “Yes,” he says, “take the money at any time. 
I am glad to get it; did not want the property. It is in Mr. Green, 
but we don’t want it.” 

Q. Do you know of Mr. Peabody having anything to do with the 
property after Mr. Green’s death, in any capacity ? 

A. No. I didn’t pay any attention to it; it was Mr. Cummings 
that always had it. 
Q. Had you any other conversation with Mr. Peabody ? 
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A. Not since then. 
230 Q. Did you see him more than once after the sale by the 
assignee of Robertson’s estate that you have spoken of ? 

A. I saw him twice. 

Q. Do you recollect what date that was? 

A. I don’t call to mind just now. 

Q. By reference to the copy of the assignee’s deed attached to the 
bill in this case I find it recited there that the sale occurred April 24, 
1880. Refreshing your recollection by reference to that deed, can 
you now state the date, or near the date, of the last conversation 
you have detailed with Mr. Peabody ? 

A. The sale was in April, 1880. 

Q. How long after that sale was it that this conversation occurred ? 
It was not very long. I could not tell you how long. 

Q. Was anything said at that time about when this was to be 
done ? 

A. No. They said they would take the money and glad to get it 
at any time. 

Q. Anything else? 

A. No; nothing else at the time. 

Q. Anything said about what they would do with the property ? 

A. Hand over the property. 

Counsel for def’ts objects to the testimony as being unconnected 
with the defendants and Incompetent. 


Q. Did you ever have any conversation with any of the Greens 
about this property ? 
A. No, sir. 
23 Q. Did you ever hear any conversation with any of them ? 
A. No, sir. Old Mr. Green and Mr. Robertson used to cor- 
respond, and I read the letters and talked over the matter of the cor- 
respondence with Robertson. 
Q. Was you ever present at any interview with Peabody when 
Mr. Smith was present? 
A. I think once, just before Robertson went into bankruptcy. 
(. What interview was that? 
A. About the giving up of the property, the rents, &c., to Mr. 


; Peabody. 


Q. Do you know of Mr. Smith having any other? 

A. Yes, sir. Mr. Smith went to Peabody after that himself. 

Q. You was not present? 

A. I was not present the next time. 

Q. Ever present at any conversation between Mr. Robertson and 
Mr. Peabody ? 

A. Yes, sir—often. 

Q. Where anything of the kind you have detailed was discussed ? 

A. There was nothing discussed very much until the end of Au- 
gust, 1878. 

Q. Did you ever have a lease of a portion of the premises ? 

A. Yes, sir; except two rooms and some rooms |umber was kept 
in—stuff for the building. 
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Q. Have you any copy of the lease or duplicate of it? 
252 A. This is the lease | made to Mr. Robertson. 
Q. Will you produce that and attach it to your deposition 
and mark the same Ex. A? 
A. I will. 
(Complainants Exhibit No. 33.) 
Objected to by counsel for defendant. 


Q. There is an endorsement on the back of this lease. State when 
that was made. 

A. Some time before Mr. Robertson went into bankruptey. 

(). There is a date in the endorsement. Is that the correct date 
at which it was made” 

A. January 1, 1878; yes, sir; that was the fact. I was not able 
to pay anything except that amount. 

(). Read the indorsement. 

A. “ Whereas, in consequence of the depression in trade and com- 
merce of all kinds, the said John McAllister is unable to pay the 
rent promised, | hereby reduce the rent to $50 per month from 
January 1, 1878. William Scott Robertson. Signed in duplicate.” 

(). You think that indorsement was made about January, 1878? 

A. Yes, sir. This lease was made September 1, 1877. 

(). By reference to the lease I see the original rental is $300 a 
month. Was the rent reduced from $300 a month to $30 a month? 

A. Yes, sir. 

(). On the first of January, 187 

A. Yes, sir. 
233 (). Referring back to your convesations with Mr. Peabody, 
did you ever have any conversation with him where there 
was anything said by either party about his having foreclosed that 
trust deed—that is, after the foreclosure ? 

A. Nothing but what I have said. I have stated that he said he 

would take the money at any time. 


* 
me 
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Objected to as before. 


Q. Had you any conversation with Mr. Peabody after the fore- 
closure sale under this trust deed wherein the fact of the sale having 
been made was communicated to you in any way ? 

A. He said he had foreclosed, told me the date when he was 
going to do it, and told me when he had done it. 

(). Were you present at the sale? 

A. No, sir. 

Q. Do you know who bid the property off at the sale? 

A. Mr. Peabody told me he bid it off for Green as arranged. 

(). What conversation was that ? 

A. That was when I went in to request him to foreclose it. 

Q. What conversation was it when he told you he had bid it off? 

A. It was afterwards. 


Adjourned to 2 o’clock p. m., October 13. ‘ 
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234 OcToBER 13, 1882. 
Parties met pursuant to adjournment, when the direct ex- 
amination was resumed as follows: 

Q. What did Mr. Robertson pay for that property when he bought, 
if you know? 

A. About $90,000. 

(. I think you stated yesterday that you negotiated the sale? 

A. Yes, sIr. 

Q. Do you recollect when that was? You can look at this paper 
and refresh your recollection. 

A. 1876. 

(). State the exact date. 

A. February 9, 1876. That was the closing of it. 

(). What was the condition of these premises, at the time Mr. Rob- 
ertson bought them, as to the buildings and improvements on them— 
whether in good repair or otherwise ? 

A. Very bad repair. 

(). Did Mr. Robertson do anything to the buildings in the way of 
repairing them ? 

A. Yes, sir. 

(). You may state, as concisely as you can, about what he did, 
about what amount of money he expended in that way, if any, and 
when it was done. 

A. There was about $16,000 spent upon it, to the best of my rec- 
ollection, building walls, fixing drains, taking out walls, putting in 
columns, building stairs, and general overhauling, painting, calei- 
mining, Xe. | 

(). When was that done? 
239 A. Soon after he came in possession. 
(). When was it concluded, as near as you can recollect ? 

A. I think it was the same year. 

Q. 1876? 

A. Yes, sir. 

QQ. What was the general character of these improvements—I 
mean, were they merely ornamental or useful ? 

A. They were useful—important to be done. I superintended all 
that work myself. 

Q. At the time Mr. Robertson bought this property it was subject 
to an incumbrance of $35,000 ? 

A. Yes, sir; and some back taxes and interest. 

Q. And that subsequently Mr. Robertson executed a trust deed for 
$35,000 on the same property ? ' 

A. On the same property—merely to renew the note. 

(. Was that second trust deed merely a renewal ? 

A. Merely a renewal of the old one. No money passed whatever. 

Q. Was that old incumbrance paid at the time of that renewal ? 

A. That was the intention—to replace the other. 

Q. Was that a fact? 

A. It was a fact. 

Q. Was that first incumbrance released at that time ? 
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A. Iam not aware of it being released. It was the intention 
236 __—ito release it, but I am not aware of it. A new trust deed was 
made out and handed over to Peabody. 

Q. As a matter of fact, was that old incumbrance released at that 
time ? 

A. I did not know whether they had released it or not. It should 
have been released. Mr. Peabody was doing the business. 

Q. In answer to a question yesterday, you stated, by reference to 
the short-hand reporter, “ It was about the closing up of the trust 
deed to sell the property; I said I was afraid these gentlemen were 
going to come in and make trouble, and that he had better foreclose 
it.” Please state that conversation in reference to that matter re- 
ferred to, giving, as near as you can, the language which was used 
on that occasion, and what gentlemen, if any, were referred to, giv- 
ing the names. 

Objected to by counsel for defendant, as the witness has already 
undertaken to state the matter, and it is objected to also as incompe- 
tent and totally unconnected with the defendant-. 


A. It was Tayler and Bruce and David and Louis Bain. They 
had got judgments; and Bain told me that he had put it in the 
hands of the sheriff. 


Objected to. 


Q. State what you told Mr. Peabody. 
A. That is what I told Peabody: I would like him to close it 
right up and sell under the trust deed, and we would cut off 
237 these judgments, as well as give them no opportunity to pay 
up the trust deeds, and cut off any value of the property over 
and above the mortgage—that is, cut them off from getting any ben- 
efit of it. I wanted to save it for Mr. Robertson, so that he could go 
on and pay his debts according to agreement. 
Q. You can state any further language you remember of being 
used either by yourself or Mr. Peabody in that conversation. 


Objected to as before. 


A. He said he would do that. I said Mr. Robertson would pay 
the expenses. 

Q. Have you stated all you now remember of that conversation ? 

A. That was the conversation : that was to be done; to be closed 
up and done just as I said, as I have stated. 

Q. Do you remember whether or not there was any conversation 
at that interview in regard to the value of this property? And, if 
so, state what it was. 

A. I said it was worth a great deal more than the mortgage; 
worth from $65 to $75,000, and I did not wish it thrown away. 

Q. About how long, as near as you can arrive at it, to the best of 
your recollection, was this conversation after the time that Mr. 
Robertson went into bankruptcy ? 

A. It was not very many days; I could not tell you exactly, but 
it was not very many days. 

13—1083 


a 


LN ANI i ct aE ca at ane craamap ea pom 
pay "Sie Minte Hy ‘ ae " . 


98 MEHITABEL B. GREENE, &¢., ET AL. VS. 


238 Cross-examination by Mr. Pappock : 


(. When did you last see Mr. Robertson? 

A. I don’t remember; some years ago. 

Q. How many conversations with Mr. Peabody have you referred 
to? I should like to have you state, if you can. 

A. I think it is three, perhaps four. 

(. When did the first one take place ? 

A. You don’t want to go back of 1878? Do you mean thie first of 
those I have testified to? 

(). I mean the first conversation with Peabody on the subject of 
taking possession of this property ” 

A. It was somewhere near the end of August. 

(). That was the first time you heard the matter discussed ? 

A. With Mr. Peabody. 

Q. When was the next conversation vou had with him on the 
subject of this property ? 

A. The next was, as I have testified to, not long after Mr. Robert- 
son went into bankruptcy, to the best of my knowledge. 

(). As I do not know when he went into bankruptey I do not get 
your meaning. Do you remember when he went into bankruptcy ? 

A. It was the last day the bankrupt act was in force. 

Q. What day was that? 

A. It may have been the last day of August. 

(. How many days after he went into bankruptcy was it you next 

saw Mr. Peabody ? 
239 A. It was nota great many days. I could not tell you, as 
I have said all the time it was not a great many days, for I 

got uneasy by the threats put out. 

(). When did Robertson Lo to Scotland ? 

A. I couldn’t tell you the date, but it was not very long after 
that—that same month. 

(. You don’t mean August ? 

A. No; Septem ber. 

(. Have you seen him since then ? 

A. Yes, sir. 

(). When ? 

A. I could not tell you. 

Q. How many times have you seen him since that? 

A. Once. 

(. Since he went to Scotland ? 

A. Yes, sir. 

Q. Where did you see him ? 

A. In New York. 

A. What year was that? 

A. I think it was the following year, or that year; I could not 
tell you which. ; 

Q. How much did you see of him on that oceasion ? 

A. I saw him one day,I think. He was going to sail im mediately 
for Scotland again. He came across on some business. He was 
there two or three weeks, I understand. I saw him one day. 
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Q. Then that occasion when you met him in New York is the 

only time you have ever seen him since he left Chicago, in Septem- 
ber, 1878, is it not? 
240 A. Yes, sir; that is the only time. I have had correspond- 
ence with him all the, time. 

Q. Were you in his employ in August, 1878 ? 

A. Yes, sir; I was assisting him in his business. 

(. Under what arrangement ? 

A. No specified arrangement. 

Q. For a salary? 

A. No, sir. 

Q. Have you been employed by him since he left Chicago? 

A. Yes, sir. 

(). Had any salary from him since that time? 

A. No, sir. 

Q. Were you and he friends in Scotland ? 

A. No, sir; didn’t know each other in Scotland. 

(. Where did you make his acquaintance ? 

A. We corresponded a good deal before he came toChicago. He 
was in Peoria and I was here. 

Q. Did you correspond with him with reference to the purchase 
from Grow of this property ? 

A. Yes, sir; and he came on and stayed here some time while 
the negotiations were going on. 

(). What was your occupation at that time? 

A. I was in the real estate business. 

Q. Did you make a commission on that transaction ? 

A. I did not. I was to get a commission, but I didn’t get it. 

Q. From whom were you to get it? 


- A. Mr. Robertson. 

: Q. What is your present occupation ? 

* A. Collecting rents and taking care of business property. 
241 @. For whom do you collect rents ? 


A. I am collecting rents for several parties on Stewart 
avenue and State street. 


Q. For whom ? 
A. For Mr. Murray, my brother-in-law, and likewise Mr. Bemis. 
™" Q. Are you a defendant in this suit? 
" A. Iam; made a defendant I see by the papers. 
Q. Have you answered in the case ? 
A. Mr. Smith answered for me and Mr. Templeton; I have no 
interest that I know of. 
Q. Have you been assisting the complainants to some extent in 
: this case ? 
A. No, sir; I don’t think I have. 
Q. Furnished any information? 
A. No, sir. 
Q. Any documents ? 
: A. They asked me if I had any letters, and I told them I had some 


letters and the lease, and gave them tothem ; other than that I don’t 
know of anything. 
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Q. When did they first ask you about information, letters, and 
papers, and so on ? 

A. I think it was this year some time; I could not tell. 

Q. How old a man was William Scott Robertson at the time of 
these bankruptcy proceedings in 1878? 

A. He is 73 now; he would be about 68, I guess. 

Q. What was his reputation when he came to Chicago in 1876, 

, 8? 

A. The reputation was that he was in good circumstances ; 
242 = outside of that for truth and veracity it was good. 

Q. Didn’t he have the reputation of being an upright 
man? 

A. Yes, sir 

Q. Wasn’t he an upright man so far as you knew? 

A. Yes, sir; and he wanted to save that property the worst way 
to pay his honest debts; that is the way we were intending to ar- 
range it with Mr. Peabody. 

Q. Why did you wish to make any reference to an arrangement 
with Mr. Peabody in answer to my question as to Mr. Robertson’s 
character ? : 

A. Because you asked me if I thought he was an honest man. 

Q. I didn’t ask you to volunteer any further testimony in this 
“ase. 

A. That is the reason why I volunteered ; I wish to give you to 
understand ! 

(. That is why you volunteered ? 

A. Yes, sir; I have no interest in it and nothing to do with it. 

Q. I will ask you whether Mr. Robertson didn’t have the reputa- 
tion of being an honest, upright man in 1878? 

A. Yes, sir. 

Q. Do you wish to be understood as stating that in foreclosing 
this mortgage Mr. Peabody acted under your direction ? 

A. Yes, sir; I don’t know of anything to the contrary. 

Q. You told him you wished him to foreclose that mort- 
gage ? 

243 A. I told him it would be better to do so and save any 
trouble. ‘There was correspondence between .Mr. Green and 
Robertson before that. 

Q. Don’t you know Mr. Peabody was acting as the agent of the- 
parties owning this deed of trust, and not under your directions 
at 7 


knew he was acting for Mr. Green, who owned the mofttgage. 

01 ask you a plain question, whether Mr. Peabody was acting 
for Mr. Green or whether he was acting under your direction and for 
you? : 

A. I don’t think Mr. Peabody would act under my direction ; [ 
don’t think he would do that: still that was part of the unde rstand- 
ing with him and I. 

Q. Who were the tenants of this property at the time its posses- 
sion was turned over to Mr. Green? 

A. Mr. Porter was in the corner store; Mr. Rogerson was at 487 ; 
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I don’t remember who was in the middle store at that time; Mr. 
Howes was in 52 Sheldon street, but I cannot think who was in 54 
just now. 

Q. This reduction of your own lease had been made prior to this 
time, had it not? 

A. Yes, sir; January. 

Q. That was made between yourself and Mr. Robertson, was it 
not ? 

A. Yes, sir. 

Q. Mr. Peabody had nothing to do with that, had he? 

A. No, sir. 
244 Q. I see that indorsement states that the rental was reduced 
by reason of the depreciation or depression in business. Was 
that the fact? There had been a depression in business, so that the 
property was not worth what you had agreed to pay. 

A. So I could not do better in the hotel. They had a man in be- 
fore that 

Q. It is a fact there was a depression in business ? 

A. Yes, sir; there was depression all around. 

Q. When did you say you and Robertson made that agreement 
to cut down this rent on the lease? 

A. I believe in January, 1878. 

Q. Were you sub-letting the premises at this time under your 
lease from Robertson ? 

A. I kept it as a hotel—boarders, lodgers, Kc. 

Q. What was the purpose of this reduction ? 

A. Because I could not make anything. 

(). Was it a fair reduction or was it an unfair one? 

A. It was a fair enough reduction. 

Q. Did you and Robertson talk it up and bargain about it and 
agree it was a fair reduction ? 

A. Yes, sir; we talked it up, and he saw the book and how every- 
thing was and how I was situated. It was a clean thing—a clean 
deal. 

Q. That was done between him and you ? 

A. Yes, sir. 

Q. As early as January Ist? 
245 A. It might have been in December talked over before 
that. 

(. December, 1877 ? 

A. Yes, sir. 

Q. It is alleged in the bill that the reduction in your lease was 
made with a fraudulent intent for the purpose of lessening and 
breaking down the income arising from said property so that it 
would be insufficient to pay the taxes, insurance, &c. What can you 
say to that? 

A. I cannot help what is said; that is all a mistake; it is all 
wrong, if anybody has sworn to that. 

Q. I am not stating anybody has sworn to it. 

A. There was nothing fraudulent in it. 
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Q. What did Mr. Green have to do with the reduction of that 
lease of yours? 

A. He never knew anything about it. 

Q. Nor did Mr. Peabody, did he? 

A. I don’t think he did. 


Redirect examination : 
Q. Was that lease of yours turned over to Cummings with the 


other leases? ~—- 

A. Yes, sir; and examined with other leases. 

(. Did Cummings accept of it? 

A. Accepted of it. 

(). Was that the same time the other leases were turned over ? 

A. The same time. 
246 Q. How many floors in the building did the lease cover? 
A. Three floors. 

Q. What were they ? 

A. The mansard roof and the two floors below that. 

(. How many numbers on Madison street ? 

A. 487, 489, 491. 

Q. How much frontage on Madison? 

A. 73 feet. 

Q. How deep? 

A. This is about 60 feet deep. — 

Q. Do you know how many rooms there were in that part of the 4 
building? 

A. Altogether there was a little over 50 rooms, but some of them 
were reserved for Mr Robertson and some of them reserved for the | 
stuff. , 


Q. About how many rooms were there that were tenable? 
A. I think there would be about 45. 
Q. Had you any of those rooms rented—sub-let ? 
A. As a hotel. 
Q. Did you give board at that hotel? 
A. Yes, sir. 
Q. What income did you receive from that hotel ? 
A. I can hardly tell you that; my youngest daughter kept the 
books, and I didn’t pay a great deal of attention to it. 
Q. Approximate it per month. 
A. May be from 150 to $200 a month. 
@. When did your lease run out? 


_— 


A. I think September or October, 1879. 
247 Q. That lease was executed September Ist, 1877, was it 
not? 


A. Yes, sir. 

Q. Was there such depression in business between Septem ber, 
1877, and January Ist, 1878, as to make the reduction in the rental 
value of that property from $300 a month to $30 a month ? 

A. I cannot answer that directly without stating we got a hundred 
dollars for the west end—that was one-third; we figured it up it y 
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ought to fetch, by economy, $300, and we made out the lease to that 
effect; we found it did not work at all. 

Q. You made some statement on the cross-examination in regard 
to your being in Mr. Robertson’s employment after he left this 
country ; have you been acting for him in any way since he left this 
country ? 

A. I have been doing a little, not a great deal. 

Q. Have you been acting as his agent? 

A. He has really no agency here and nothing for an agent at all— 
only trying to settle up his business—his bankruptcy suit, and one 
thing and another. 

Q. Have you been doing that? 

A. Yes, sir. 

(. Who was you acting for when you went to Peabody at these 
times you have spoken of, after Robertson’s bankruptey ? 

A. It was more for carrying out the programme that was arranged 

between us. 
248 Q. Was you acting for Robertson ? 
A. Yes, sir. 

Q. Do you know who were the attorneys for Hancock, assignee 
in bankruptcy ? 

A. Mr. Smith was Mr. Robertson’s attorney. 

(). Do you know who was the assignee’s attorney ? 

A. Unless it was McCoy & Pratt. 

Q). Is it nota fact they were”? 

A. Yes, sir: they acted as attorneys for Taylor and Bruce. 

(). Didn’t they make demand, as attorney for the assignee, for all 
the papers, data,and memoranda of every kind in your possession 
belonging to Robertson ? 

A. They did, by the court’s orders, I believe. 

(). Is it not a fact that the papers you gave to them were in re- 
ply to that demand ? 

A. | believe it was; it isso long since I have to get things to- 
gether to refresh my memory. I got all the papers I thought was 
any benefit toanybody in Robertson’s case at all. 

Q. Is it not a fact they have very frequently made demand on 
you for other papers ? 

A. Yes, sir.. 

Q. And could not get them ? 

A. I hunted for them and I may have got one of or two papers 
since. 

Q. Is it not a fact that the attorneys for the assignee and the as- 
signee himself or his clerks frequently made demand on you? 

A. Yes, sir. 
249 Q. Prior to that time and very soon after Mr. Robertson 
went into bankruptcy ? 

A. Yes, sir. 

Q. For all the papers of every kind ? 

A. Mr. Hancock left it with me to bring everything I had. 

Q. You said Mr. Robertson wanted to pay his honest debts, as 
you understood it, out of this property ? 
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A. Yes, sir. 

Q. Did Mr. Robertson ever make any objection to this debt as 
being unjust? 

A. No, sir; he did not—that is, the $25,000 he gave his notes for. 

(). You were asked some questions as to who Mr. Peabody was 
acting for at the time he ordered this sale. Is it or is it not the 
fact you ordered him to make the sale? 

A. I requested him to make the sale. 


Q. What did he say? t 
A. He said yes, he would,and said the date when it would be, and 
[ was in a few days after that,and he told me the day it was sold. 
Cross-examination resumed : 
Q. Whatday did he tell you? 
A. That 1 don’t mind, but it was sold on that day. Ie told me 
me afterwards he bought it in for Green. 
(. Where was this conversation ? 
A. At Mr. Peabody’s office every time except once—the last one. 
250 Mr. McCoy: Did the attorney of Taylor and Bruce or of 
the assignee know of Mr. Robertson’s being in New York at 
that time, to your knowledge ? 
A. Not that I know of. I do not think he tried to keep it hid in 
any way. A good many told me they saw him; he was on some 
business. a 


Q. Is it not a fact that it was concealed from the assignee and his 
attorneys and the attorneys of these creditors until you just now 
stated it in your testimony ? 

A. I never thought of mentioning it. I do not know as it ever . - 
came up. Several people knew it. 


Mr. Pappock : Was Mr. Robertson in disguise on this occasion ? 


A. Ile was not. 
(. Wear a mask? 
A. No, sir. 
(). Go under an assumed name? 
A. No, sir. 
Q. Travel about publicly ? 
A. Traveled around and spoke to Peoria people and others. 
Q. Do you know of any effort at concealment ? 
A. Not at all; not a particle. 
os 
Adjourned to 2 o’clock p. m., October 14. 
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951 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the Ist day of December, A. D. 1882. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ants. 


Joun McALLister, a witness on behalf of the complainant, being 
recalled, was further examined in chief by Mr. McCoy, and deposes 
and says as follows: 

Q. Do vou know whether or not Mr. Robertson, prior to or at the 
time of his bankruptcy, was indebted in any amount to Mr. Pea- 
body or IF. B. Peabody W Co. ? 

A. Yes, sir. 

Q. You may state, if you know, the amount of the indebtedness, 
and how it arose? 

A. It was for getting the loan renewed as commission—getting 
the interest reduced and the loan renewed. 

(). What was the amount of it? 

A. $1,000. I made the arrangements with Mr. Peabody. 

(). What arrangements? 

A. To get it changed; Mr. Robertson and I were there. 

(2. What loan do you refer to? 
202 A. The loan of $55,000 that was on the property before. 
Q. On this same hotel property ? 

A. Yes, sir. 

Q. Had that indebtedness been paid at the time Robertson went 
into bankruptey’? 

A. No, sir. 

Q. In the conversation which you have before testified about with 
Mr. Peabody, prior to the time when Robertson went into bank- 
ruptey, wherein you have stated something in regard to arrange- 
ments you made with’ him, was anything said by either of you 
about this thousand-dollar indebtedness of Robertson to Peabody ; 
and, if so, what? 

A. Yes, sir; that was to be paid when the other matter was set- 
tled. 

(). State what was said about it? 

A. That was part of the contract, and when the hotel property 
was taken back that was to be paid up. 

Q. What did Peabody say? 

A. He said he would be very glad to get it. 

Q. What did you say? 

A. I said he should have it; it was an honorable debt and ought 
to be paid, and Mr. Robertson meant to pay every one out of that 
property—all of his debts. 

Q. Is that all you can remember of what was said about that? 

A. That was the contract. 
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Q. In the conversation to which you have testified that you 
253 had with Peabody after Robertson filed his petition in bank- 
ruptey, was anything said about the thousand dollars? 

A. Yes, sir. 

(). What was said ? 

A. I told him that I would see he got his thousand dollars ac- 
cording to contract. 

Cross-examlnation by Mr. PAppock : 

Q. A question I wanted to ask Mr. McAllister before I will ask 
now: How did Robertson pay for this property to Grow? 

A. He gave up some property on his equity, paid considerable 
money, settled up taxes, and gave Grow considerable cash. There 
are seven hundred dollars, Mr. Paddock. I was rather sorry you 
did not get part of that when you gave us that release, and I stated 
so to Grow and Robertson. You ought to have had your money 
out of it, but Grow put that in his pocket, I suppose. I can’t tell 
how much money it was just now, but he paid some money. 

Q. If you can bring back your mind to the question, which is, 
How did Robertson pay Grow, in money or property; and, if so, 
what property and what money ? 

A. He gave him a house and some acres at Washington Heights. 
Ile gave him some land at Irving park. He gave him several 

pieces of land—lI can’t think just now. what it was—down in 
254 Woodford and Peoria counties, to the best of. my knowledge, 

but I could not think just now what pieces further than 
Washington Heights and Irving park and 440 acres in Woodford 
county. ‘There was some other property, but I can’t think of it just 
how. 

(). How long had Robertson had this property ? 

A. Which property do you mean ” 

Q. The whole of it. The real property that he put into Grow’s 
trade ? 

A. Some of it he had several years ; I don’t know how many years. 
He had most of it for years. 

(). It was incumbered ? 

A. Some of it was a little incumbered and some was clear. The 
Washington Heights and Irving Park property was clear, but I 
ean’t think what else. 

Q. Can you tell us how much eash he paid into Grow’s hands on 
this trade? : 

A. I cannot. I remember when you got your deed. I was very 
positive you should have your money. It was not right for Grow 
to deceive you. If I had known these things were coming up I 
would have tried to refresh my memory. 

Q. I have not made any complaints of Mr. Grow’s treatment of 
us. I would like you to state how much cash Grow received on this 
deal, if you can. 

A. It is impossible; I cannot think. I know he paid con- 
255 siderable money, and, in point of fact, part of the money was 
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Taylor & Bruce’s; he told meso; Robertson did. He said 
that was Taylor & Bruce’s money. 
(). Did he pay him $500 in cash? 
A. More than that. 
(). How much more? 


Objected to. 


A. I can’t think. I know there was several thousand dollars paid 
in taxes and what he paid Grow, but I forget how many thousands. 


256 COMPLAINANTS Exuipit 33. 
Exuipit A. 
Jno. MeAllister’s Deposition. 


This indenture, made this first (1st) day of September, 1877, in 
the year of our Lord one thousand eight hundred and seventy-seven, 
between William Scott Robertson, of the city of Chicago, party of 
the first part, and John McAllister, in the said city of Chicago, in 
the county of Cook, State of Illinois, party of the second part, wit- 
nesseth : 

That'the said party of the first part, for and in consideration of 
the covenants and agreements hereinafter mentioned to be kept and 
performed by the said party of the second part, his executors, ad- 
ministrators, and assigns, has demised and leased to the said party 
of the second part all those premises situate, lying, and being in the 
city of Chicago, in the county of Cook, in the State of Illinois, known 
and described as follows, to wit: 

Those premises known as Jefferson Park Hotel, situated over the 
stores No-. 487, 489, and 491 West Madison street, being the 2nd, 
3rd, and 4th stories of the said building, except rooms No. 25 and 
No. 26 and space necessary for the materials for repairing the prem- 
ises : 

To have and to hold the said above-described premises, with the 
appurtenances, unto the said party of the second part, his executors, 

administrators, and assigns, from the first (1st) day of Sep- 
257 tember, 1877, in the year of our Lord one thousand eight 

hundred and seventy-seven, for and during and until thirty- 
first day of August, 1879 (eighteen hundred and seventy-nine). 

And the said party of the second party, in consideration of the 
leasing of the premises aforesaid by the said party of the first part 
to the said party of. the second part, doth covenant and agree with 
said party of the first part, his heirs, executors, administrators, and 
assigns, to pay the said party of the first part as rent for said prem- 
ises the sum of three hundred dollars per month, to be secured by 
note or notes, payable monthly, said rent being payable monthly in 
advance. Said party of the first part shall have the right to put up 
notices to rent and show the premises at reasonable hours for thirty 
days prior to the expiration of this lease; and the said party of the 
second part further covenants with the said party of the first part 
that said party of the second part has received said demised prem- 
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ises in good order and condition, and that at the expiration of the 
time inthis lease mentioned or sooner, determination thereof by 
forfeiture, he will yield up the said premises to the said party of the 
first part in as good condition as when the same were entered upon 
by the said party of the second part, loss by fire or inevitable acci- 
dent or ordinary wear excepted, and also will keep the said premises 
in good repair during this lease at his own expense. 
258 It is further agreed by the said party of the second part 
that neither he nor his legal representatives will under- 
let said premises or any part thereof or assign this lease without the 
written assent of the said party of the first part had and obtained 
thereto. 

And the said party of the second part, for his executors, adminis- 
trators, and assigns, agree- further to pay (in addition to the rents 
above specified) all water rents taxed, levied, or charged on said 
premises for and during the time for which this lease is granted, and 
save said premises and said party of the first part harmless there- 
from,and that he will keep said premises in a clean and wholesome 
condition, in accordance with the ordinances of the city and direc- 
tions of the health officers. 

And it is further agreed that all plumbing, water-pipes, gas-pipes, 
and sewerage shall be at the risk of the said party of the second 
part : | 

And _ provided the said party of the first part shall pay for any 
water rent or for repairs of hydrants, supply or waste pipes or sewers 
on said premises which may be ordered by the board of public 
works, or for the removal of any night soil removed by the order or 
director of the board of health or any of its officers. The amount so 
paid shall be considered as additional rent, and the said party of 
the first part may collect the same of the said party of the second 
part in the same manner as other rents under this lease. 

It is expressly understood and agreed by and between the 

259 parties aforesaid that if the rent above reserved on the notes 
securing same or any part thereof shall be behind or un- 

paid on the day of payment whereon the same ought to be paid as 
aforesaid, or if default shall be made in any of the covenants or 
agreements herein contained to be kept by the said party of the 
second part, his executors, administrators, and assigns, it shall and 
may be lawful for the said party of the first part, his heirs, execu- 
tors, administrators, agent, attorney, or assigns, at his election, to 
declare said term ended, and into the said premises or any part 
thereof, either with or without process of law, to re-enter, and the 
said party of the second part, or any other person or persons occu- 
pying in or upon the same, to expel, remove, and put out, using 
such force as may be necessary in so doing, and the said premises 
again to repossess and enjoy as in their first and former estate, and 
to distrain for any rent that may be due thereon upon any property 
belonging to said party of the second part, whether the same be ex- 
empt from execution and distress by law or not; and the said party 
of the second part in that case hereby agrees to waive all legal rights 
which he now has or may have to hold or retain any such property 
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under any exemption laws now in force in this State, or in any other 
way, meaning and intending hereby to give to the said party of the 
first part, his heirs, executors, administrators, or assigns, a valid and 
first lien upon any and all goods and chattels and other prop- 
260 erty belonging to the said party of the second part as security 
for the payment of said rent in manner aforesaid, anything 
hereinbefore contained to the contrary notwithstanding. 

And if at any time said term shall be ended at such election of 
said party Of the first part, his heirs, executors, administrators, or 
assigns, as aforesaid, or in any other wav, the said party of the 
second part, his executors, administrators, and assigns, do hereby 
covenant and agree to surrender and deliver up the said above-de- 
scribed premises and property peaceably to said party of the first 
part, his heirs, executors, administrators, and assigns, immediately 
upon the determination of the said term as aforesaid, and if he 
shall remain in possession of the same ten days after such default 
or after the termination of this lease in any of the ways above 
named he shall be deemed guilty of a forcible detainer of said 
premises under the statute, and shall be subject to all the conditions 
and provisions above named and to eviction and remeval foreibly or 
otherwise, with or without process of law, as above stated. 

And the said party of the second part hereby waives his right to 
any notice from said party of the first part of his election to declare 
this lease at an end under any of its provisions or any demand for 
the payment of rent on the possession of the premises leased herein, 
but the simple fact of the non-payment of the rent reserved shall 

constitute a forcible detainer as aforesaid. 
261 And it is further covenanted and agreed by and between 
the parties that the party of the second part shall pay and 
discharge all costs and attorneys’ fees and expenses that shall arise 
from enforcing the covenants of this indenture by the party of the 
first part. 

In witness Whereof the said parties have hereunto set their bands 
and seals the day and year first above written. 

In presence of— 

WM. SCOTT ROBERTSON.  [seat. 
JOHN McALLISTER. my 


Whereas, in consequence of the depression in trade and commerce 
of all kind, the said John MedAllistar is unable to pay the rent 
promised, I hereby reduce the rent to thirty dollars per month from 
Ist January, 1878. Signed in duplicate. 

WM. SCOTT ROBERTSON. 
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262 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Roperrson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the 14th day of October, A. D. 1882. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ant-. 

Francis B. Peanopy, a witness on behalf of the complainant, be- 
ing first duly sworn, was examined in chief by Mr. McCoy, and de- 
poses and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. Francis B. Peabody ; lawful age; occupation, loan agent; resi- 
dence, Chicago. 

(). You are one of the defendants in this case? 

A. Yes, sir. 

Q. You were served with a subpana duces tecum to produce cer- 
tain letters and papers? 

A. I was. 

(). All letters of William Scott Robertson to you or to David R. 
Green after January 1, 1878; have you those 

A. I have examined my files down to Septe il if there is any- 
thing further wanted I wil! make further ex: mination. 

(. Have you those letters with you? 
263 A. I believe I have with me all the letters addressed to me 
or my firm by William Scott Robertson between January Ist 
and September Ist, 1878, so far as I have been able to find them in 
examining my files. 

(). Also all leases turned over by said Robertson or his agents to 
said Green, or his agents Peabody or Cummings, on or about August 
30th, 1878, and all assignments or indorsements of the same, 
whether written thereon or otherwise? 

A. I have not in my possession any such leases as those spoken 
of in the interrogatory. Any such leases, if they were delivered to 
me, as they may have been, were handed over to Mr. E. A. Cum- 
mings, who was put in possession of the premises as the immediate 
agent. 

(). Do you know where those leases are now ‘ 

[ do not; I have not seen Mr. Cummings on the subject. 

And all papers executed by said Robe rtson, and his attorneys 
or pier to said Green or his agents, in reference to the delivery of 
the possession of the premises in controversy in this suit on or about 
oe Ss0th, 1878? 

. [ have with mea paper signed by Mr. Robertson, conse nting 
to my taking possession of the premises as trustee, and requesting 
the tenants to attorn to me as trustee. 

Q. Is that paper you refer to and those letters the only papers of 
the kind you hi ave? 
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264 A. So far as I have been able to find any upon examina- 
tion. 

Q. Will you produce the same that the attorney of the complain- 
ant may examine them ? 

A. I have two letters and one paper, dated August 30, that are 
detached, and I have three or four other letters in my letter-files 
fastened in with my general correspondence, which I produce and 
offer for your inspection, and of which you can have copies if you 
wish. I produce the following letters from Robertson to Peabody 
& Co., dated, respectively, May 3d, 1878, May 28, 1878, May, 31, 1878, 
June 10th, 1878, and August 29, 1878; and also a paper signed by 
William Scott Robertson, dated August 50, 1878, addressed to Fran- 
cis B. Peabody, trustee under the trust deed dated April 2d, 1877, 
and recorded in book 714 of records, page 270, consenting to my 
taking possession of the premises as trustee, to which is appended a 
line addressed to me, as trustee to Edward A. Cummings, and an 
attornment, dated the same date, executed by certain tenants of the 
premises in question in the suit. 

(). Will you hand those letters to the reporter taking this deposi- 
tion that he may make copies of the same? 

A. I will and do. 

Counsel for defendant- reserves the right of introducing evidence- 
in-chief in connection with these letters and documents. 


265 The following are copies of the letters produced. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken. before Henry W. Bishop, master in chancery of 
said court, Wednesday, the 18th day of October, A. D. 1582. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ant-. 


E. A. CumMinGs, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
und says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. E. A. Cummings; residence, Cicero, Cook county; occupation, 
real estate agent. 

(). You are one of the defendants to this suit? 

A. Yes, sir. 

(). You have been served with a subpana duces tecum to produce 
here all leases turned over by William Scott Robertson or his agents 

to E. A. Cummings or his agents on or about August 50, 
266 1878, and all assignments or endorsements thereon, and all 

letters or papers relating to the transfer of the possession of 
the premises known as the Jefferson Park Hotel property to David 
R. Green or his agents. Have you produced any such papers? 
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A. I have brought all the leases that I have in my possession ; 
there is one more lease, I believe. 

Q. You may state what leases you have produced, the date of 
them, and the names of the parties and the length of the specified 
term in the lease and the rate of rental. 

A. The first lease is to Dominico Botto and Joseph R. Reboni ; 
that is for the store 491 West Madison. 

(). Who is that lease from? 

A. William Scott Robertson. 

(). What is the term ? 

A. It is from the first day of May, 1878, to the 50th day of April, 
1879. The rate of rent is $50 a month. 

(). What is the date of the lease ? 

A. March 23d, 1878. The next lease is from William Seott Rob- 
ertson to Joseph Rogerson. That is for the store 487 West Madison 
street—from the 1st day of May, 1878, to April 30, 1879, at $40 a 
month. This lease was made on the 23d of March, 1878. The next 
lease is from William Scott Robertson to Allen Howes and Abby H. 
lowes for the house No. 52 Sheldon street. The lease was made 
April 8, 1878, and runs from the Ist of May, 1878, to April 30, 

1S79, at $45 a month. 
267 (). Those are all the leases that you have in your possession 
that were turned over to you at that time? 

A. Yes, sir. 

(). Were there any other leases turned over to you at that time? 

A. There was one more—a lease to Johu McAllister. 

(). From William Scott Robertson ? 

A. Yes, sir. 

4 Do you know where that lease now is? 

. No, sir. 

o Look at this lease which has on it “Ex. A, deposition of Me- 
Allister” and state whether or not that is a duplicate of the Me- 
Allisier lease that was turned over to you. 

A. I should think it was. To the best of my Enowledge it was a 
duplicate of it. 

(J. I wish you would refer to this paper which I now present to 
you, being a copy of a paper dated August 30, 1878, and addressed 
to Francis b. Peabody, as trustee under a deed of trust of trust dated 
April 2d, 1877, and signed by William Scott Robertson, referring to 
the premises In a in this suit, to which is appended a note 
under date of August 50, 1878, from Francis B. Peabody, trustee as 
aforesaid, addressed to you, and also to which is appended the fol- 
lowing: 

“CHicaGco, August 30, 1878. 
‘The undersigned, tenants of portions of the premises described 
on Ps other side of this sheet, he reby recognize the transfer of the 
possession of said premises from W iiam Scott Robertson to 
268 ~—* Francis LB. Peabody, trustee as stated on the other side of this 
sheet, and hereby respectively attorn to said Peabody in re- 
spect to the premises occupied by us.” 

Signed by John McAllister, James H. ITalsey, M. M. Marten & 

Co., A. Howes, J. Rogerson, and A. Nelson. 
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Q. State whether or not any leases from Robertson to any of these 
parties whose names I have read other than the ones you have pro- 
duced and the McAllister lease were turned over to you on that 
occasion ? 

A. No, sir; not to my knowledge. 

Q. What portion of those premises were occupied at that time by 
James H. Halsey? 

A. My impression is James H. Halsey occupied the basement 
under 489, paying four or five dollars a month; that is my impres- 
sion about it. We never had him on our books at all. 

(). W hat portion, if any, of the premises were occupied by M. M. 
Marten & Co.? 

A. Thestore 489 was occupied by M. M. Marten & Co. 

Q. Do you know what rate of rent they paid ? 

A. She was occupying one part of the store, I think, and was to 
pay him $15 a month for it, but I don’t think she was really pay- 
ing anything. 

Q. Who was occupying the other part of the store? 

A. The other part was vacant. 

Q. What portion of the premises was A. Nelson occupying ? 
269 A. I think he occupied the basement under 491 as a 
laundry. 

(Q. Do you know what rate of rental he was paying? 

A. I could not tell that for certain, but a small amount. 

Q. You have produced a lease from Mr. Howes for the house No. 
52 Sheldon street; do you remember who was occupying the other 
residence on Sheldon street ? 

A. To the best of my recollection that was vacant. 

Q. How much of these premises were turned over to your posses- 
sion at that time? 

A. By attornment and by taking possession—all the premises— 
that is, the Jefferson Park Hotel building and 52 and 54 Sheldon 
street. 

Q. Have you any other papers or writings relating to that transfer 
which were made at that time or thereafter between Mr. Robertson 
or any of his agents and yourself, or any other agent of Mr. Green, 
to your knowledge ? 

A. I could find no other papers, 

(). You made search ? 

A. I made search. 

(). Do you know of any others? 

A. The only paper I can remember of was the paper that was 
signed by the tenants of attornment. 

Q. To which I have referred ? 

A. I suppose that is it. 

Adjourned to 11 o'clock a. m., Oct. 19. 


270 Parties met pursuant to adjournment, when the cross-ex- 
amination of the witness was resumed as follows: 
Mr. Pappock : By whom were you requested to act with regard 
to the taking of this possession ? 
1lo—108¢ 
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A. By Mr. Peabody. 

Q. Did you, in that transaction, in any respect act for any one 
else than Mr. Peabody and the Greens, whom he represented ? 

A. I did not. 

(). When was your attention first called to the matter of taking 
possesslion—on the day you took possession, or had you been spoken 
to before that? 

A. I cannot say as to that. 

(. Did you know before this transaction the defendant McAllis- 
ter, who has testified in this case? 

A. No, sir. 

(). What acquaintance, if any, have you had with William Scott 
Robertson ? 

A. None. 

(). Did you see Robertson or McAllister on the occasion of taking 
possession t 

A. I did. 

(). Was there any scheme, so far as you know, between Mr. Green 
and Mr. Robertson to the effect that Green should carry or hold 
that property, should foreclose that mortgage, and should let Rob- 
ertson at some future time buy back or redeem back the property 
after the foreclosure ? 


271 Objected to by counsel for complainant as not being cross- 
examination. 


A. None, to my knowledge. 

Q. Did you take part or have any agency in any such scheme as 
I have deseribed ? 

Objected to as before. 


A. I did not. 

(). What was the fact as to the actual cash rental value of those 
premises at the time you got the possession ? | mean what rents were 
actually being received and collected at that time. 

A. 8175 a month was the amount of rent that we collected. This 
$175 includes $50 a month we afterwards got out of McAllister. At 
the time this property was turned over to us the McAllister lease 
was turned over, and had such a peculiar indorsement on it I 
thought it was some sort of job Robertson had set up with MeAllis- 
ter reducing the rent from S306 a month to S30. I tried to bounce 
him out of the building, and didn’t sueceed, and finally had to take 
the $50 a month to the termination of the lease, and that is included 
In the S175. 

Q. What is the fact with regard to the condition of the renting 
market and the renting ability of this property ? 

A. ‘There was a great deal of vacant property all through the city, 
and it was hard work at that time to rent property. 

Q. What, if anything, had you or Mr. Green,so far as you know, 


or Mr. Peabody, so far as you know, todo with the reduction 
op.) 


272 ~= from $300 a month to $30 of the rent under the McAllister 
lease ? 
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Objec ‘ted to, except as to what comes under the witness’ own per- 
sonal knowledge. 


A. When the lease was handed to me it had that indorsement 
on it. 

Q. Did McAllister pay rent at that rate from that time on ? 

A. He did, finally, after the termination of the suit for possession. 

(). Was there a suit with him? 

A. Yes. 

Q. Brought by him? 

A. Brought for the Greens; I don’t know in whose name it was 
i 

(). Then what was the arrangement with McAllister after that ? 

A. We had to take $30 a month until the termination of his lease. 

Q. On the termination of that lease, what arrangement was made 
with McAllister ? 

A. We put him out—that is, I would not rent him the whole of 
the building. I took the building away from him at that time, but 
I have rented him two rooms in the building. 

Redirect examination by Mr. McCoy: 

(). Will you give the items which make up this $175 a month ? 

Botto and Reboni, $50 a month; Rogerson, $40; Howes, $45; 

McAllister, $830; Nelson, $10. Martin and Halsey I don’t 
273 know we ever collected a dollar of rent from them. At any 

rate, we got rid of them very quick after we got hold of the 
building. 

Do you know what rent they were to pay? 

To the best of my knowledge, Martin was to pay lo or $15 a 
month for half of the store. We had no lease from him. 

(). What is the present rental of those premises? Have you still 
charge of it? 

A. Yes, sir. I could not give you the amount accurately. 

Q. Approximately ? 

It is over $500 a month. I cannot give you the accurate 
figures, for the reason the upstairs part is re nted out in rooms to 
families, and just the amount each one is paying I cannot tell. 
There is probably 20 tenants upstairs. 

(). Can you tell by an examinaticn of your books ? 

A. Certainly. 

Q. Will you examine your books and prepare a statement show- 
ing the exact present monthly rental and hand it to the notary as an 
exhibit to your deposition ? 

a will, if it is desired. 

”y Can you tell what was the monthly income or rental from 
those premises during the month of May, 1879 ? 

A. I cannot. 

Q. Could you tell from your books? 

A. I could. 
274 Q. Will you also make a statement of that and attach it to 
your deposition ? 
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. I will. 

Q Was you present at the making of any arrangement between 
Mr. Robertson, or any one for him, and Mr. Green or Mr. Pes ibody 
in reference to turning over the possession of those premises 

A. I called on Mr. Robertson myself with the paper that was 
handed me by Mr. Peabody, and Mr. Robertson turned over to me 
the leases that he had, and sent Mr. McAllister with me to get the 
attornment of the tenants. That is the only interview I had in re- 
lation to turning over the leases. I was not present at any meeting 
between Robertson and Peabody. 

(). Or between McAllister and Peabody t 

A. No, sir. 

Q. Or between Frank J. Smith and Peabody ? 

A. Not to my knowledge. 


Cross-examination resumed: 


Q. What, if anything, have you had to do with the paying of the 

ars on this prope rty from the time you took possession t 
. L have paid the taxes on this property. 
*5 Will you please add to the statement which Mr. McCoy has 
requested you to make a statement of the amount of taxes and other 
expenses paid out by you on this property; also for repairs, 
275 if any were made? I wish the expenses and disbursements 
connected with the management of this property down to 
January 1, 1881. 

A. I will do so. 

Q. Have any changes in construction been made in the building; 
and, if so, what ? 

A. We have remodelled the second, third, and fourth floors of the 
building. 

Q. Do you know whether there were back taxes and unpaid tax 
matters on the property when you took possession of the property ? 

A. There was. 

Q. To what extent? 

A. I cannot answer, but quite a large amount. 

Mr. McCoy: Do you know whether it was a fact that some money 
was reserved in the hands of the trustee to cover some back taxes on 
the property ? 

A. Not to my knowledge. I don’t know anything about it. 
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276 “ EXHIBIT A.” 
Eb. A. Cummings’ Deposition. 
COMPLAINANTS Exuipit No. 34. 


List of Tenants at Jeff rson Park Hotel May, LS7%. 


i_< 

Name. Premises. = 

< 
Joseph Rogerson .....- , ik7 W. Madison St., store & basement 1) 
Neil McMullen . ~~. -- — .| 480 64 store ested eliaeiinrndiicin 35 
S. Samuel ee 1 te basement Soren 10) 
le Us BART onan oo. oe SOUT. waked 60 
W. ~ Rabe RNR al ene }S7 to $o] $s renorys yan X i} Si nna D 


6s MOR ndcuits ees toms | Ge 2, 5, & 4 stories, ex- 30 
cept rooms 25 & 26. 
List of Tenants at 52 & 54 S. Sheldon Street May, 1879. 


ee FS eS een ; SS &. Geese Bhi, GT eee Ci 10 
Mrs. J. A. Burtis a oi + DMR eh fee eS er pe 35 


Total Jefferson Park Lote 


6p~7 "7 


aif 


MEHITABEL I! 


* 


Je 
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AL. VS. 


i. A. Cummings’ Deposition. 


COMPLAINANTS Exurpit No. 35. 


List of Tenants at Jetterson Park Hotel October, 1852. 


Name 


Joseph Rogerson 


N. MeMul.en . 


John A 


. ] 
EK. Smit! 


iense assigned Lo Jd 


Henry 
me 


Shumwav & Giore 


Miss L 
Chs. J 


J ne. Me 


Mrs. G 


ra ti kk ‘e 


BK. R. Me 
J. Roget 
Mw. G. N 


Janitor 


Mrs. M. A. Rutherford . 
com 


WS. 0 


rad ; 1) 


Wi ither 


i AS a! 


Shan heck 


A. Wri 


Allister 


W. Turnet 


> 

RB va 
- 
rag 


sad) 


, 
i¢ h SOL oT 


N. MeMullen 


John Ar 


. Gasier 


. » | . 
Susan Butler 


ndo. 


Helen Meyer —-- 
To re nt 


278 Hf. Chidester 


(" + Cale 


IL. Chidk 
Mrs. E. 


” . 
‘SLT —— 


sh ts 
UiLs - 


Total ve 


A. & A 


S. W. Rush 


Total Jefferson 


Total 


List of Ti nants 


H. Ho 


Hotel. 


-_-< Si a 


Park 


Pre Thiises 


187 to 401 W. Madison St. 


52S. Sheldon St 


4 


Am 't earried forward . 


Amount bro’t forward 
yf. oo ge TO ee 


Siete a ee 


_—-——-* = Se ee ee ee ee ee 


Exhibit b. Bb. A. Cummings’ deposition. Complainants’ Exhibit No. 25 


store & busement 
store & front 4 
base’t. 
a 
busement —.. 


suite, 


~— — ee 


D2 & O4 S. Sheldon St. Octoly xf 1882. 


—_———-—-« 


Amount 


Is 
14 50 


14 50 


Lo of 


: 

t) 

~ 

> sd 

> 

*) 
2 oy) 


S405 (nM) 


SH05 
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979 CoMPLAINANTS Exurpit No. 36. 
Exuipit C to Deposition of E. A. Cummings. 
Ee. A. Cummings. J. M. Moore. 
Pay taxes, manage property, collect rents, negotiate loans. 
CuicaGco, Oct. 21, 1882. 
E. A. Cummings & Co., real estate and loans, 8. E. cor. La Salle and 


Madison Sts., in ace’t with disbursements on ac. of W. 8S. Robert- 
son property, Dr., from Sept. 7, 1878, to Jan’y 1, 1881. 


By repairs and care of property... .ncsssscesadieescmen 3,709 64 
taxes for years 1878, 1879, special ass’ts....---.---- 1,653 30 
COCMRISEIORS ccncnscocsce occosseneneee ene 559 19 


$5,922 13 
K. & YQ. E. 


The insurance prem., also some back taxes during the term from 
Sept. 7, 1878, to Jan’y 1, 1881, were paid by Mr. Greene direct. 


E. A. CUMMINGS & CO. 


The approximate cost of the changes in upper floors of hotel was 
about $5,000, and same is included in items “repair and care of 


prope rty. 
k. A. CUMMINGS. 


2980 Inthe Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the 21 day of October, A. D. 1882. 


Present: Mr. McCoy, for compl’t; Mr. Paddock, for def’ts. 


FRANK J. Smitu, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

Frauik J. Smith; residence, Chicago; occupation, attorney-at- 
law. 

Q. Do you know any of the parties to this suit? 

A. I know William Scott Robertson, John McAllister, Mr. Temple- 
ton, and Francis B. Peabody und Mr. Gallup slightly ; | know Mr. 

Cummings only slightly. 
' Q Do you know any of representatives of the Green estate ¢ 

A. Not that I know of. 

(). Had you any business transactions with any of these parties 

in the year 1878, or about that time, in relation to the prop- 
281 erty in controversy in this suit, known as the Jefferson Park 
Hotel property ? 
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A. Yes, sir. I prepared the schedules in bankruptcy for Mr. 
Robertson, which included this property, mentioning the lien 
upon it. It was filed on the 3lst of August of that year. I had an 
interview with Mr. Robertson and Mr. McAllister on the 30th of 
August relating to this property in particular, and an interview also 
with Francis b. Peabody. 

Q. Did you know generally the condition of Mr. Robertson finan- 
cially at and prior to that time? 

A. I think I did, as fully as he could reveal it. I had prepared 
at that time his schedule in bankruptcy in full, and it was then 
ready for filing. 

(. Had you any prior business relations with him in connection 
with his property matters ? 

A. I had been his adviser in some matters, but nothing that I can 
mention very definitely. I defended him in one or two lawsuits. 

. Did you know of any judgments at that time in force against 
Mr. Robertson ? 

A. Of course, in preparing these schedules I had become aware of 
it, and I had known some time previously of the judgment that is 
the basis of this action. 

(). You may state in detail, to the best of your recollection, what 
took place at the time you have stated in the interviews you have 
mentioned, giving, as near as possible, the dates where the interviews 
occurred, who was present, and what was said and done. 


282 Counsel for defendants objects to any interviews excepting 
those in which Mr. Green was present or with which be is 
connected. 


A. The bankruptey schedules of Mr. Robertson were finished along 
about the 28th of August, I think. On the morning of the 30th of 
August—I know the date from the fact that it was the day before 
we filed the schedule, and I have looked at the petition and got the 
date from that—Mr. Robertson and Mr. John McAllister came to 
my office, there in the McCormick block, to consult me about what 
they claimed was an arrangement between Mr. Robertson and Mr. 
Peabody about the Jefferson Park Hotel property. Mr. Robertson 
had previously prepared, according to my recollection, a letter to Mr. 
Peabody, which he brought with him, and which he proposed hand- 
ing to Mr. Peabody. After some consultation between us three it 
was determined it would be better to have me, as a sort of third 
party, take the letter to Mr. Peabody, and have an interview with 
him individually. I took that letter and went over to Mr. Peabody’s 
office, and had an interview with him. I handed the letter to Mr. 
Peabody, and he read it. 

(). Have you any copy or memorandum of what that letter was? 

A. ‘There is before me a type-writer copy apparentiy of that letter. 
[ have read it over,and my judgment is that it is a true copy of the 

letter. 
283 (). Please identify it by the date. 
A. It is dated W. Scott Robertson, land office. 489 West 
Madison street, Chicago, North America, August 29, 1878, and 
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signed W. Scott Robertson ; to which is appended, “ This letter will 
be presented by my legal adviser, F. J. Smith, who will consult 
with you about the law steps to conserve the rents for Mr. Green.” 
I can’t recollect the exact language used by either Mr. Peabody or 
myself, but, in substance, this conversation took place. I said to 
Mr. Peabody that I had prepared the schedule in bankruptcy and 
petition for Mr. Robertson, and that he saw no other way out of his 
difficulty than going into bankruptey, if they would give him a 
chance. Parties who held these large judgments were holding them 
over everything—unwilling to give him achance to sell off—and he 
could not do anything, and that | understood from Mr. Robertson 
that he, Peabody, addressing him as though he had authority—as 
I supposed he had—in the matter, was willing that if Robertson 
should turn over possession of the hotel property and get the ten- 
ants to attorn to him, representing Mr. Green in the matter, that they 
would go on and advertise and sell under their trust deed, and then, if 
Mr. Robertson could get “ foot loose,” I think I used that exact phrase, 
that they would be willing to let him redeem the property—take it 

back—after paying the amount due, with interest, with the 
284 settlement of the rents and payment of all costs and ex- 

penses. Mr. Peabody stated that such an arrangement had 
been made and would be satisfactory, for all Mr. Green wanted was 
to get his money and the interest; that he was luaning his monev 
for the interest and didn’t care to keep anybody’s property if he 
could get the money. | have a sort of faint recollection, if it may 
be called a recollection, that Mr. Peabody spoke about some com- 
missions that were unpaid to him, or to his firm, growing out of 
this loan, and that it was understood that that should be included 
in the redemption. | 

Q. Do you recollect any amount? 

A. I can’t recollect that amount—that is to say, I can’t recollect 
what amount was mentioned at that time, though I had a knowl- 
edge of the fact there was a thousand dollars due to Peabody—that 
is to say, that is my recollection of the amount. Just before I left 
Mr. Peabody remarked, Of course Mr. Robertson won't expect us to 
wait and hold this property an unreasonable length of time. I 
said, Of course not. He is going, as I understand it, to Scotland 
immediately, and just as soon as he can get out of this bankruptcy 
matter he will probably be ready to act. Mr. Peabody said, Then he 
must not expect them to hold it unreasonably; that if they got a 
chance to dispose of it after waiting a reasonable time, so they could 
get their money and interest, that they should do so after they had 
waited, as he said, a reasonable time; to which I replied, Of course, 

there would probably be no trouble about it; and then we 
285 had some talk about Mr. McAllister being the agent of the 

property during the interim, collecting rents, &c., to which 
Mr. Peabody said that Mr. Cummings, or Cummings & Co., if there 
is a firm, attended to that part of Mr. Green’s business in Chicago, 
and that they would want him or his firm to collect the rents for 
them ; they were unwilling Mr. McAllister should. Whether he 
proposed it or not I don’t know, but at any rate Mr. Peabody did 

16—1083 


ents — 
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prepare a note to be signed by Robertson from him to the tenants, 
and I am shown what purports to bea copy of that, dated “ Chicago, 
August 30, 1878,” signed “ William Scott Robinson.” I think this 
is a perfect copy, according to my recollection of that memoran- 
dum, agreement, or whatever you may call it, that Mr. Peabody 
prepared, and I recollect after getting back to my office Mr. 
Robertson amended or added some words.* I have not seen the 
original. It was agreed that Mr. Peabody should see Mr. Cum- 
mings and I should see Robertson and MeAllister and that the 
three should meet that afternoon at 4 o'clock at the Jefferson 
Park Hotel, and the leases were there to be transferred and handed 
over to Mr. Cummings, and the arrangement concluded in that way, 
which arrangement was afterwards concluded. In course of that 
conversation there was an allusion made to certain rooms occupied 
by Robertson—two rooms. I have an indistinct sort of recollection 

of some talk about MeAllister’s lease, but the two rooms that 
286 were occupied by Robertson it was understood he should 

have the right to still OCCUPY ; that he was going to Scotland, 
but those rooms should be kept as his for his own use; his papers 
and other truck, of which he had a great deal, should remain until 
he returned in those two rooms. 

(). Referring to the paper before you, which you state is a copy of 
the one written by Peabody at that time and afterwards amended 
by Mr. Robertson, what portion, according to the best of your recol- 
lection of that paper, if any portion, was written by Mr. Robertson 
as an amendment to that written by Mr. Peabody ? 

A. This last portion in reference to his respecting the leases 
granted by him and to his reservation of the rooms mentioned in 
MecAllister’s lease, | know that was entirely in accordance with the 
talk I had with Mr. Peabody, but Robertson was anxious that should 
be in writing rather than to remain on a verbal understanding. 
My impression is that there was at that time drawn by Mr. Peabody 
au little assignment of each individual lease to be put on the leases. 
[ may be mistaken; it may have been the talk on that subject, but 
that is my Impression pretty strong, that there was prepared by 
him what you may call an assignment to be indorsed on the ind1- 
vidual leases. I have not seen the leases and have not talked with 

the parties since. I went over and related the interview to 
287 ‘these parties, and it was arranged the schedules should be 

held until after the attornment and Peabody should be in pos- 
session. ‘They were held until the next day and filed on the 31st of 
August. , 

Q. I wish you would read, for the purpose of refreshing your 
recollection, the writing below the part signed by Robertson, and 
also read the writing on the next page of the type-writer copy, and 
see if that does not refresh your recollection in regard to the attorn- 
ment. | 

A. That is quite likely. This paper, dated Chicago, August 30, 
1878, and signed McAllister, Halsey, Marten, &e., was what was 
finally adopted instead of an assignment on each lease. This diree- 


- 
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tion was prepared for Cummings by Peabody, but of course not 
handed to me; he was to hand that to Cummings. 

(). Isn’t it a fact they were all written on the same paper—the 
attornment on the back of the other, and the note to C ummings at 
the bottom? 

A. I can’t recollect anything of that kind ; the paper itself would 
settle that. 

Q. Was there anything said during that interview, as you now 
recollect it, as to when the sale was to be made under the trust deed ? 

A. It was to be made forthwith—as soon as the law would allow. 

Q. Was anything said as to the value of this property ? 
288 A. Oh, no; the equity in that property was what Robert- 
son was figuring to save out of his wreck. 

(). Was there anything said about whether there was an equity— 
whether the property Was for vd security ? 

A. Not between Peabody and I. I, perhaps, should not answer 
any further than that there was nothing said between us on that 
subject. The whole conversation was bs ised on what I supposed was 
an understanding on that subject. It was a matter of popular 
knowledge as to the value of the property. 

(). Was anything said or any names mentioned who the parties 
were who had the judgment; were the names of Taylor and Bruce 
mentioned ? 

A. I don’t know whether the names were mentioned at all, but 
it was the big judgment against Robertson. There was not but one 
| knew anything about. 

(). Do you recollect whether anything was said as to the amount 
of that judgment? 

I don’t think I do; I haven’t any doubt Peabody knew and I 
knew. 

Q. Had you any further or subsequent interviews with Mr. Pea- 
body or any one for Mr. Green in regard to this matter 

A. No, sir; that is my first and last of the subject ail I told you 

what I recollected on the subject. 
289 Q. Mr. Robertson went away after a short time. Do you 
know where he went? 
. He started for Scotland. I have got letters from him dated 
a postmarked from Leith, Scotland. 

Q. Do you know where he has been since that time, whether he 
par been back in the United States or not? 

I know from getting a letter from him he was once in New 
Y ork city ; came over and returned. 

Q. Do you know whether that fact was in any manner communi- 
cated to these judgment creditors, Taylor and Bruce, or to their at- 
eave ys? 

I did the best I could to keep it from them, and advised Mr. 
pean he had better return. 

(). Return where? 

A. Scotland, or anywhere out of this country. 

Q. Do you know anything about the reduction of rent in the lease 
which McAllister had to a portion of the premises? 
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A. All that was fixed up between Robertson and McAllister be- 
fore they came to my office that morning. They simply came to 
me on the morning of the 30th and revealed this arrangement and 
the situation. 

Q. Do you know whether or not McAllister was allowed to re- 
main in possession of those premises at the rent of $30a month after 
that time? 

A. He was under that lease. I know we talked about that, 

290 MedAllister and Robertson and I, that morning as to what the 

legal effect of an attornment or acceptance by Peabody of the 

leases would be in case Green or Peabody themselves should bid in 
the property. 

Q. Do you know of anything further done subsequent to that 
time by Mr. Green or any of his agents to oust Mr. McAllister from 
that possession ? 

A. Yes; there was a forcible detainer suit commenced before a 
justice of the peace, Meech, to get him out. 

Q. Do you know the result of that? 

A. I have not been able to refresh my recollection. We beat them. 
Whether they dismissed it or whether Judgment was rendered in 
McAllister’s favor I don’t know. My impression is judgment went 
against them. 

Q. Do you know on what grounds? 

A. The defense was based on the fact proven that the purchaser 
at the foreclosure sale had accepted an attornment of the tenant be- 
fore the foreclosure and really became his landlord, and having be- 
come his landlord before the foreclosure he still remained the land- 
lord under the lease, and was bound by its terms. 

Q. Do you know any other facts or circumstances connected with 
this matter? If so, I wish you would state them. 

A. I don’t know that I do. 
291 Q. You know, as a matter of fact, about what was the value 
of the equity in that property at that time? 

A. Tam not a real estate man; it was understood by me the prop- 
erty was worth 75 to $100,000 or upwards. 

(). Do you recollect whether in these conversations there was 
anything said about the trustee’s sale to be made by Peabody cut- 
ting off the rights of the judgment creditors on the assignee in bank- 
ruptey? 

A. Nothing further than what I have stated—that he was to file 
his schedule in bankruptey, and when he got“ foot loose,” to use 
my phrase, which meant and was understood to mean, when he got 
out from under his liabilities, he should then be privileged to redeem 
the property. 

Q. Was there anything said in any conversation about whether or 
not Mr. Robertson had any reason to believe he could secure a dis- 
charge In bankruptey? 

A. ‘That was a good deal like the value of the property; we didn’t 
think there was any doubt on that subject ; I assumed he was going 

to get out In a reasonable time. Of course, Mr. Peabody and 
292 | knew there was a large amount, as I supposed, in value of 
outside real estate that would be sold to reduce this judg- 
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ment claim, and many of his creditors were friends. A large claim 
was held by his relative, John Summerville, of Scotland. 


Adjourned to Oct. 24, 2 o’clock p. m. 


OcTOBER 25, 1882. 
Cross-examination waived by defendants. 


FRANK J. SMITH. 


293 Inthe Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Tay.Lor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the Ist day of December, A. D. 1882. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for de- 
fendant-. 


Cuarves B. McCoy, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. Charles B. McCoy; residence, Chicago ; occupation, lawyer. 

(). State what business you were engaged in — 1877. 

A. I was clerk at that time in the office of MeCoy and Pratt. 

(). You may state whether at that time the firm of McCoy & Pratt 
had this claim of Taylor and Bruce against Robertson in their care 
and charge. 

A. The claim came to McCoy & Pratt for collection some time in 

the latter part of March, 1877, and, after several conferences 
294 with Mr. Robertson and negotiations endeavoring to get secu- 

rity for the payment, it finally culminated in a suit, which 
was commenced, I think, in the latter part of April, 1877. 

Q. Do you know where ‘Taylor & Bruce reside ? 

A. They reside in Scotland. They are both Scotchmen and live, 
I think, in Leith. 

(). State whether or not they were here at the time when the suit 
was tried in which judgment was obtained. 

A. They were not here and have never been in the United States, 
to my knowledge, and have no other agents here, so far as I know, 
or had not at that time, except McCoy & Pratt as their attorneys. 

Q. After McCoy & Pratt obtained a judgment against Wm. Scott 
Robertson, the judgment which is recited in the bill in this case, 
state whether they took pains, as the attorneys and agents of Taylor 
& Bruce, to find out the condition of the title to this property as 
well as other property standing in the name of said Robertson ; 
and, if so, state what steps they took to find out the condition of said 
property. 

A. They did make considerable exertions in that direction. After 
the rendition of the judgment, we were delayed some little time 
before we could get out an execution. Some attempt was made to 
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appeal the case, and the matter was delayed, so we did not get execu- 
tion until some time in October, the judgment being in July. 
295 About Oct. 27, as I now recollect, the marshal made a de- 
mand on Roberston, on the execution, and he said he had 
nothing. We learned this fact within a day or so, and we at once 
went to work to find out what he had. 

Mr. Robertson was generally reported to be a very wealthy man. 
We made inquiries in Chicago of numerous persons whom we sup- 
posed might know something about his property. I made some 
inquiries of Mr. McAllister, who was Roberston’s agent at that time. 
We made an extensive examination of the records in the recorder’s 
oflice for property in this county, and also made investigations in 
Peoria and Woodford county, and Iroquois county, in this State, 
where we had reason to believe he had property. I had the active 
charge of making that search here in Chicago, assisted by Mr. 
MeCoy and Mr. Pratt, and also by some of the clerks. In the 
course of that search I went to the abstract firm of Handy, Sim- 
mons & Co., and got from them a list, so far as I could, of such real 
estate in Cook county as appeared to be standing in the name of 
Mr. Roberston. I have some pencil memoranda here which | got 
as the result of that, part of which has been offered in evidence. I 
[| got this on the 14th of November, 1877. 

(). If you inquired of the persons who were assuming to act as 

agents of the mortgagee or his trustees in any incumbrance 
206 on this property, please state the result of such inquiry. 

A. Some time between the date when I got this pencil mem- 
oranda, November 14, 1877, and the following January I took this 
memorandum and went to Benjamin E. Gallup. I had the mem- 
orandum with me, and, as I now recollect, I think I showed it to him. 


(Copy of memorandum attached, marked Complainants’ Exhibit 


No. 4.) 


(). Why did you go to Mr. Gallup? 

A. The pencil memorandum showed there was a trust deed on 
record on this property, described as lot 27 and 28 and west 25 feet 
of lot 26, for $35,000, made and recorded April 1, 1871, to Benjamin 
Ki. Gallup, as trustee, and I say I either showed him this memoran- 
dum or stated to him the substance of it. I think I showed it to 
him. 

(). State who that trust deed was given by. 


Objected to as Incompetent. 


A. Given by Nathan 8. Grow. I told him who I was and stated to 
him that we represented Taylor & Bruce, and they had recovered 
this judgment against Robertson, and that we were seeking for prop- 
erty with which to satisfy an execution, and that we had discovered 
he owned this property, and from information derived from the 
records and this memorandum from the abstract office we found it 

appeared to be incumbered, and that he was trustee in this 
297 ‘trust deed. I asked him if he had an abstract of title to that 
property ; he stated he had not, as [ recollect. I think he 
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said the matter had been passed out of his hands, and he had not 
any had anything to do with it for some time. I asked him if he 
knew where the abstract was and who owned that loan. He stated to 
me that the loan was made with some Eastern party, but that he had 
nothing more to do with it; it had passed out of his hands, and that 
the abstract had been sent to the party having the loan, as I recol- 
lect. J asked him who it was; I think he stated he did not recollect 
whoitwas. I asked him if that trust deed had not been paidup. He 
said, Not to his knowledge. I asked him if he had ever made any 
release of it; he said he had not. I called his attention to the next 
item of the memorandum, the subsequent deed to Mr. Peabody, and 
we had some conversation about that on the subject of whether or 
not it was not a renewal of the other; he did not know anything 
about it; he said he had never executed any release of that. I told 
him we had no means of learning from the records who the party 
was that made the loan. 

Q. Did you make any inquiries of anybody else as to these incum- 
brances on this property ? 

A. I saw Mr. Peabody, as I recollect, subsequent to the 
298 time when I saw Mr. Gallup. I think I saw Mr. Gallup 
some time in November or December, 1877—probably the 
latter part of November. I think my conversation with Mr. Pea- 
body was subsequent to that. I recollect I went to his office two or 
three times, but I think I only saw him onee. I saw some of his 
clerks or employees, but did not have any conversation with them 
particularly. I finally saw Mr. Peabody and had this memorandum 
with me. I don’t know whether I showed it to him or not, but, at 
all events, I communicated to him the contents of it, and made 
some inquiries of him in regard to the abstract of title, as I now 
recollect; he stated to me the abstract had been sent to the party 
who made the loan. I asked him if this first trust deed had not 
been released. He said it had not. I asked him if it was not paid 
off and he said it was not. 

Q. When was that, to the best of your recollection ? 

A. It was between November 14, 1877, and January 24th, 1878, 
and, to the best of my recollection, was about the end of the year 
1877. 

(). State whether it was before or after the bill was filed in this 
case. 

A. It was before the original bill was filed. I told Mr. Peabody 
in that conversation this was troubling us. I stated to him the fact 

we had this judgment and were endeavoring to collect it, and 
209 that we found a second trust deed on record. 
(). Was that second trust deed on record at that time? 

A. It was. I went to the records and saw it. I examined to the 
extent of finding out that it did not give the name of the payee of 
the notes. I asked Mr. Peabody who held the loan, but he did not 
tell me. I know I did not get that information. I recollect dis- 
tinctly I stated to Mr. Gallup in the interview with him we wanted 
to know if there was to be any sale or foreclosure of the trust deed 
in which he was trustee, and that Taylor and Bruce had money, and 
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that if they could save anything by making a further investment in 
this property they would be prepared to do it; he said he would 
bear this in mind. 

[ also told Mr. Peabody we wanted to know if there was to be any 
closing out of the property. 

Shortly after this we filed the original bill in this case. ‘The exe- 
cution had run out, and, I think, was returned about the 12th of Jan- 
uary, and as soon as we could prepare a bill we filed the original bill 
in this cause. 

(). What time did the knowledge come to the firm of McCoy «& 
Pratt of any supposed or actual arrangement, such as has been testi- 
fied to in this case by Mr. Smith and McAllister, of having a sale of 
the property and a redemption of the property after the sale? 

A. The full particulars of that matter never came to my knowl- 

edge, or to the knowledge of McCoy & Pratt, in regard to that 
300 matter until Mr. McAllister and Mr. Smith testified on the 

stand a few days ago. We suspected some such arrangement 
under the facts and circumstances we had learned before the time 
this supplemental bill was filed, but had noactual knowledge of the 
particulars of it. 

(). When? 

A. Before the time the supp:emental bill was filed. 

(). Right before the supplemental bill was filed did they receive 
any information or have any reason to suspect any arrangement of 
this kind ? 

A. Yes, sir; we never knew the property had been sold out by 
the trustees until after the sale of Robertson’s estate in bankruptey, 
at which Mr. Pratt became purchaser of the property, as trustee for 
Taylor & Bruce. At that sale Mr. Peabody appeared as a bidder 
for Mr. Robertson’s equity of redemption in this property, and, as 
[ now recollect it, he bid $250. Mr. Pratt, as trustee, made a higher 
bid, and the property was struck off to him. Subsequently, I think 
within a few days after that, we learned that Mr. Peabody had sold 
out the property as trustee, and we gave some consideration to the 
question whether or not we had not better let him take it on the bid, and 
before settling the question we made such investigation as we could 
and succeeded in getting from Mr. McAllister the lease which he had 

from Robertson of a part of the property, with the reduction 
3801 of rent shown upon it, and also through the instrumentality 

of the assignee succeeded in getting some letters from Pea- 
body & Co. to Robertson and one letter from Greene to Robertson 
and some copies of letters from Robertson to Peabody & Co.; and 
Greene and I had several interviews with McAllister, or talks, and 
tried to find out something, and from the evasive manner of some 
of his replies—— 


Objected to. 


Q. How long was it that information or intimation of this ar- 
rangement that has been testified to came to the knowledge of 
McCoy «& Pratt, or any person connected with the firm before the 
supplemental bill was filed ? 
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A. Very soon after we learned of that; it was not a great while 
after the assignee’s sale until we got some of the information in the 
bill, and at various times since; | could not state the exact times. 
It was largely a matter of inference from facts and circumstances 
we found out until we learned of this arrangement just before the 
supplemental bill was filed. 


302 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


TAYLOR, Complainant, vs. ROBERTSON ef al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, the $Slst day of January, A. D. 1883. 


Present: Mr. Pope, for complainant; Mr. Paddock, for defendants. 


CHar.es B. McCoy, a witness on behalf of the complainant, being 
recalled, was examined in chief by Mr. Pore, and deposes and says 
as follows: 

(). Mr. McCoy, were you acquainted with Mr. Robertson, the de- 
fendant in this case? 

A. I was. 

(). Did you have conversations with him in regard to negotiations 
about raising money by him Upon this second mortgage ¢ 

A. We had. 


Q. Will you state those conversations? 


Counsel for defendant- objects to any conversation that may have 
been had with Mr. Robertson. 


A. At the time this claim of Taylor and Bruce was first placed in 
our hands it was in the shape of notes—five notes for $5,000 

‘303 each, amounting to $25,000 on their face; these notes were 
unsecured. Mr. Robertson had previously agreed to secure 

the notes. After they were placed in our hands our first negotta- 
tions with him were an endeavor on our part to get the security, 
and in those conversations Mr. Robertson declined to furnish the 
security, but said he wanted to pay the notes and stop the interest, 
but objected to the amount, claiming that in the settlement which 
had been made at the time the notes were given there was a miscal- 
culation, and that he should only pay about $15,000, as I recollect 
the amount. He stated that if we would accept the amount which 
he thought was right—some $15,000, as I recollect it—he would pay 
it, and in the course of these conversations stated that he could 
raise the money on this hotel property. He stated that the prop- 
erty was alréady subject toa mortgage; that he had been negotiating 
to secure a new loan fora larger amount, and perhaps to pay off 
the old mortgage, and use the remaining funds to pay our claims. 
We refused to reduce the amount, and the matter failed. After 
we brouglit the suit Mr. Robertson had attorneys,one of whom oceu- 
pied a desk in our office a part of the time before the case was tried, 
and Mr. Robertson was frequently in the office in consultation with 
17—1083 
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his attorney, and several times we had conversations with him 
about the matter, he insisting that we would—should—take 
what he was willing to pay, and that he would raise the 
304 money and pay us off. In some of these conversations he 
stated that he had arranged with Mr. Peabody or that Mr. 
Peabody was negotiating for him to secure him this new loan. After 
we got our verdict—or rather I may say on the trial of the case— 
the jury returned a verdict for some $3,100.00 less than the face of 
our notes, and a motion for a new trial was made. Before the hear- 
ing of that motion Mr. Robertson was in the office in consultation 
with his attorney, and before he left the office we had a consultation 
with him, when he stated the verdict was for too large an amount, 
and that they proposed to make an effort on the motion for a new 
trial to either get the amount reduced or get a new trial. He stated 
then that if he could get the amount reduced to what he thought 
was right he would pay us up, and that he had substantially ar- 
ranged to get a new loan on this property. These are all the con- 
versations that I now recollect in regard to that matter. 

(). As a matter of fact, Mr. MeCoy, did you know who was the 
holder of either of those incumbrances upon this property ? 

A. We did not; we never knew until some time after the sale by 
the assignee, in the latter part of April, 1880; I think within a 
month or such a matter after that we found that the property had 

been sold by the trustee and that the deed had been made to 
005 Mr. Green, and at that time we learned that Mr. Green had 
been the holder of the second mortgage. 

(). Did you ever hear of Mr. Green before then ? 

A. We did not; we had no knowledge on that subject; we had 
made frequent Inquiries. 

(). To ascertain who were the holders ? 

A. To try to find out who were the holders. As I stated before, 
I had asked Mr. Gallup and Mr. Peabody, and they had failed to 
inform us. I will further state that the record of the first deed— 
the Grow trust deed—had been destroyed in the Chicago fire. 

(). Do you know that as a fact ? 

A. I was in Chicago on the last days of the fire and know that 
the court-house was destroyed and the records. I went to the re- 
corder’s office some time in the latter part of 1877 and inquired if 
they had any records of any kind of that. I was informed that 
they had nothing. I also made inquiries at the abstract office of 
Handy, Simmons & Company, they having the only ante-fire ab- 
stract books of records of this kind in existence, so far as I have 
ever been able to discover, but the only thing they could give us 
was the pencil memorandum, which has been offered in evidence, 
of that trust deed. 

(). At the time of this sale by Mr. Peabody, Mr. MeCoy, what 
were your Instructions in regard to protecting the interests of Taylor 
and Bruce ? 

A. We didn’t know of the sale and had no special instructions in 
regard to that. 
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306 Q. What were your instructions as regards expenditure of 
money that might be necessary to protect your interests, if 
any? 


Objected to, unless it appears that the instructions were oral; if 
in writing, counsel for defendant- claims that they shall be pro- 
duced. 


A. Taylor and Bruce, prior to the time that these notes came into 
our hands, had an agent, one Sir John Young, who lives, I believe, 
in Montreal. At the time the notes were brought to us Mr. Young 
came to our office and we had some instructions from him. ‘Taylor 
and Bruce had large amounts invested in America, principally in 
Canada; the money on which this indebtedness accrued was money 
sent to Robertson fur investment for them, and we were instructed 
by Mr. Young to protect Taylor and Bruce’s interests in the matter 
and any money that was necessary for that purpose would be forth- 
coming; that they were prepared to furnish: it. 

(). Were these instructions in person ? 

A. They were in person. Mr. Young died, as I recollect, before 
we brought the suit, a very few days, or a week or so at the outside, 
after he was here; after that time Taylor and Bruce had no agent 
in this country, so as I know, except ourselves, and Cratty Bros., at 
Perio, were attorneys with us in the matter, but we always under- 
stood that they were prepared to furnish any money necessary. 


307 Counsel for defendant- objects to the last sentence of the an- 
swer. 


Q. What was done after the bankruptcy of Mr. Robertson by you, 
acting for your clients, and done by Robertson and others? 

A. Mr. Robertson went into bankruptey on the 50th of August, 
as I recollect, 1878; there were some four or five hundred other 
men went into bankruptcy the same day here. We were very busy 
for a little time after that and didn’t give this matter any special 
attention, but the first part of the October following—October, 1878— 
we made some investigation in the matter, which resulted in our 
preparing a petition for the appointment of a provisional assignee 
of Robertson’s estate for the purpose of looking after it and colleet- 
ing the rents of the property ; the petition has been offered in evi- 
dence. On presentation of that petition the court entered an order, 
which is also in evidence, appointing Mr. Hancock provisional as- 
signee, with directions to look after the estate and collect the rents ; 
that order was entered on the Sth day of October, 1878. On that 
day, that same afternoon, I went to the Jefferson Park Hotel with a 
certified COpV of the order and saw Mr. McAllister, the defendant in 
this case. I then learned that Mr. Robertson had left the country ; 
| could not see him. I talked to Mr. McAllister about it and showed 
him the order, and inquired as to the rents of this hotel property. 


JUS Counsel for defendant- objects to any conversation between 
the witness and Mr. McAllister on this occasion. 
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A. McAllister stated to me that the rents had been turned over 
to the mortgagees to cover theinterest. I inquired as to the insur- 
ance on the property, and was informed that the mortgagees were 
looking after that also, and were collecting the rents. 

Q. Was anything said in regard to the property having been sold 
at that time” 

A. Nothing was said about it, nor on the question of sale. On the 
contrary, some statement was made by Mr. McAllister about the 
mortgage being carried. I don’t recollect just what it was now, but 
the substance was that the mortgagees were collecting the rents and 
carrying the property. Ile stated to me also that the rents had been 
turned over to Mr. Peabody, or that he was the party to whom the 
rents had been turned over. On the same day, or the morning of 
the next day, I went to Mr. Peabody’s office and inquired if the rents 
of that property had been turned over to him, and he said they had. 

(Q). Was there anything said at that time as to the property hav- 
ing been sold? 

A. Nothing was said about it, that I recollect, by either of them. 

(). What efforts, if any, did you make to discover assets to satisfy 

your executions and claims? 
309 A. I have already stated that wespent a great deal of time 

in that matter. Mr. Robertson had not paid his fees at the 
time he went into bankruptey for service of the warrant, and after 
waiting, as I recollect now, nearly a year, on our motion a rule was 
finally entered requiring him to pay the fees and expenses of this 
matter,and he did so. In July or August of 1879 a.regular assignee 
Was appointed. 

Q. What caused the delay? 

A. Mr. Robertson had left the city immediately after filing his 
petition. We were never able to find him or get any information 
in regard to his estate. We had to rely entirely upon our own in- 
vestigations and those of the provisional assignee, from the records, 
and from such outside information as we could get. We were not 
able to get the bankrupt up for examination, and that delayed us 
very much. We found what assets he had very much involved; a 
large number of pieces of real estate he claimed to own were merely 
tax titles; some had been sold again, and there were subsequent tax 
titles; ina large number of tracts of lands he claimed to own he 
merely had reserved mineral rights—coal land—and he had sold the 
surface: a number of other tracts we found to be heavily mortgaged, 
and some we found to be almost worthless, and they were scattered 

in different locations ; we were unable to get any title papers or 
310 any abstracts, and had great difficulty in finding out anything 
reliable at all about his property. ; 

Q. Substantially, had he any other assets, so far as you could find, 
at that time that were available? 

A. He had other assets; the entire value of them amounted to 
some five or six thousand dollars, which was credited on this judg- 
ment when they were sold. 

Q. Outside of that, were there any available assets, so far as you 
could find? : 
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A. That was all the results we could ever find that belonged to 
his estate. We madea good deal of inquiry as to the fact of his hav- 
ing a large amount of money in his possession. He had not paid 
us out of any moneys raised on this second mortgage, and we never 
could find where the money went to if any had been raised, as we 
supposed was the fact. 

(). When did you first learn about the release of this first trust 
deed ? 

A. As nearly as I can recollect, the first time that we knew that 
the first trust deed was released was some time in the latter part of 
the year 1880; we learned some time before that of the sale under 
the second trust deed. Some months previous to that—about the 
latter part of the year 1SSO—we had an offer of, 1 think it was, 
$65,000 for the property, providing we could get a good title 


to it. 
oll Q. This property on which these trust deeds had been 
placed? 


A. Yes; the Jefferson Park Hotel property. At that time I dis- 
covered that the release of the first trust deed had been recorded 
some two years before. 

(). After or before the sale under the second mortgage ? 

A. That shows for itself; the release is in evidence: That was 
the first that we knew that that release had been recorded, and we 
never knew that that first trust deed had been paid by the renewal 
of the second trust deed until just about the time that the supple- 
mental bill was filed in this case to that effect. 

(). What was your knowledge at that time as to whether or not 
this first trust deed was or was not a subsisting lien? 

A. Up to the time that I discovered the release on record we never 
knew that it was not a lien, and, as I said before, we never knew it 
had been paid at all until shortly before the supplemental bill was 
filed in this case. 

Q. What was your supposition—that it had been paid or unpaid ? 

A. Well, we always understood that a part of it at least was still 
outstanding ; that was all the information we had on that subject— 
all that we were able to get. 

(). Is there anything else that you think of at all pertinent or 
relevant to the issues of this case? If so, you may state it. 

A. I don’t think of anything else. 


312 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 
Taytor, Complainant, vs. Ropertson, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 5th day of Feb’y, A. D. 18S5. 
Present: Mr. McCoy & Mr. Pope, for compl’t; Mr. Paddock, for 
def’t. 


Cuartes B. McCoy, a witness on behalf of the complainant, 
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being first duly sworn, was cross-examined by Mr. Pappock, and 
deposes and says as follows: 


Q. I call your attention to your direct examination of December 
1, 1882, to your testimony about an interview between yourself and 
Mr. Benjamin E. Gallup, which, as [ understand you, you place 
somewhere between November 14, 1877, and January, 1878. Will 
you please tell me where that interview was? 

A. My recollection about that interview is that it was In an office 
on Dearborn street, somewhere in the vicinity of Washington street. 

I know I had some trouble to find Mr. Gallup, and, as I 
313 recollect it, I finally saw him somewhere in that neighbor- 
hood. 

(). This was not the same office occupied by Mr. Peabody, was it, 
Mr. McCoy ? 

A. It was not; my recollection is that it was not a regular office 
of Mr. Gallup. I have a sort of recollection that I met him by ap- 
pointment at some place where he came occasionally ; I don’t recol- 
lect at whose office it was now. 

(). Don’t you recollect that Mr. Gallup had, prior to that inter- 
view, been in business with Mr. Peabody, but at that time he bad 
ceased to be in business with Mr. Peabody and did business at an- 
other place ? 

A. | know now as a fact that Mr. Gallup had formerly been 
with Mr. Peabody ; at that time I don’t remember that | did know 
it—in fact, I believe I did not know the fact.. At that time he was 
not with Mr. Peabody. 

(). Mr. Peabody was on the corner of Monroe and Dearborn, was 
he not? | 

A. Yes. 

Q. Wasn’t this place where you met Mr. Gallup on the corner of 
Washington and Dearborn ? 

A. I think it was near that. 

©. Kendall block ? 

A. My recollection is it was on the west side of Dearborn near 
Washington. 

(). The judgment against Robertson, as I understand, was entered 
on the 30th of July, Siz? 

A. Yes, sir. 
O14 Q. Then, I understand you to say that some time, more or 
less, was occupied in proceedings or threatened proceedings 
in regard to an appeal to the Supreme Court. Can you tell about 
how long a time was oecupied by these threatened proceedings ? 

A. I think something over two months, as I recollect it. The 
evidence was written out and presented to us and we examined it. 
| think the vacation came immediately after the rendition, and 
there was no judge here fora time, and then I know we were up 
once or twice before Judge Drummond when Mr. Robertson pre- 
sented a bond; the matter was delayed along some two months or 
upwards before we could get an execution. 

Q. At the time of the issuance and return of the first execution 
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against Robertson had you made any of these inquiries about his 
property ? 

A. I don’t recollect that we made any investigation of any con- 
sequence until about the first of November; after that we made 
considerable investigation before the first execution was returned. 

Q. To what extent was this case in your charge after the judg- 
ment? 

A. Mine, personally, do you mean? 

Q. Yes. 

A. Well, I had the active charge of the matter, searching up the 
property and taking the proper steps to enforce our judgment—col- 

lect it. 
315 Q. Were you at that time a member of the firm of McCoy 
& Pratt? 

A. I was not at the time it first came into our hands. I became 
a member of the firm on the Ist of May, 1878; prior to that time I 
was a clerk in the office. 

Q. Was it through your exertions that the list of lands was de- 
veloped upon which the second execution was levied? 

A. Yes, principally ; some parts of that property, as I recollect it, 
are in foreign countries; in that search I was assisted to some ex- 
tent by Cratty Bros., at Peoria; parts of it I got from writing to the 
recorder’s offices in various counties. 

(). Cratty Brothers were attorneys at Peoria, were they not? 

A. Yes. 

(). Were they employed in the case before McCoy & Pratt were ? 

A. They had been employed in that matter before McCoy and 
Pratt were; they were employed at the time the notes on which this 


judgment was founded were taken from Mr. Robertson; that had 


been conducted at Peoria, as I recollect it, and before Mr. Robertson 
had moved permanently to Chicago. 

Q. Did Cratty Brothers employ McCoy & Pratt to bring the suit 
on the notes? 

A. I think we were employed at their suggestion—by themselves 

and Sir John Young; he came down here. 
316 Q. Did Cratty Bros. forward the notes from Peoria to you 
for suit? 

A. The notes were brought to our office. I do not recollect 
whether they were brought by Mr. Cratty or Mr. Young—one or 
the other in person—they were both here, as I recollect it. 

Q. Mr. Young died before the suit was brought ? 

A. That is my recollection—or about that time. 

Q. Have you ever been in correspondence with the plaintiffs? 

A. We have. 

Q. Directly ? 

A. Directly to some extent. 

Q. When did your correspondence begin—the direct correspond- 


ence between your law firm in Chicago and the plaintiffs ? 


A. I don’t recollect that we had any direct correspondence with 
them until after the judgment was recoveredl—some time after that; 
I can’t give the date. 
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Q. How long after the judgment was recovered ? 

A. I could not state without examining our letter-books and corre- 
spondence. I know that during the early part of the matter our 
correspondence was principally through Cratty Bros., we reporting 
to them and they reporting to Taylor and Bruce, and the answers 

coming in the same way. Just at what time we commenced 
317 correspondence directly | cannot state; it might not have been 
until along in 1879. 

Q. Then it is true, isn’t it, that you filed this bill without any di- 
rect communication with the complainants? 

A. The original bill ? 

(). Yes; that appears to have been filed on the 24th of January, 
1878. 

A. I don’t think we had any direct correspondence with them 
prior to that time; I don’t recollect now that we had any. 

Q. What about the directions in this second execution to the 
marshal to release the levy thereon endorsed and return the writ 
wholly unsatisfied ? 

A. That direction was written on there after all the property 
which is described in that levy had been sold out by the assignee of 
the estate in bankruptcy. We wanted to get a new execution to levy 
and sell this hotel property, and it was not included in the levy of 
the execution to which you now refer; that having expired, we had 
to have a new one to act upon, and that direction was made. As 
I recollect it, it was some two years after the date of the levy. 

(). It appears to be dated December 22, 1880? . 

A. Yes. 

Q). Then, as I understand you, that levy was got out of the way 
in order to prepare for the levy upon this Jefferson Park Hotel prop- 

erty ? 
318 A. Yes; the execution had to be returned & we had to 
have the levy released before the marshal returned it. 

Q. That plan was carried out, was it not, by the levy upon the 
property in controversy, made on or about the 5th of January, 1881? 

A. Yes, under a new execution. 

(). Under a new execution ? 

A. Yes, sir. 

Q. What had prevented the levy of an execution under the judg- 
ment against Robertson prior to that time, say in 1877, upon this 
property ? 

A. The reason why that was not levied on was that we did not 
know what the condition of the title was. The levy under the sec- 
ond execution, as I recollect it, was made after we had filed the origi- 
nal bill in this case, but before the court had passed on the demurrer 
to the bill. Our object was to ascertain the amount of the incum- 
brance on this property before levying on it. The first levy that 
was made, as I now recollect, was only on such property as we sup- 
posed at the time the title to was substantially clear and unineum- 
bered; this being incumbered, and we not knowing the amount, was 
not levied on. I know of nothing to have prevented a levy or sale 
prior to that time, except that we had been unable to find out the 
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amount of incumbrance on the property, & whether there was 

319 any equity in it, and we did not know how much to bid at the 
sale. 

(. Were you present at the sale by the marshal ? 

A. I was. 

Q. Did you make the bid of $5,000 mentioned in his return ? 

A. Mr. Pratt, in person, made the bid of $5,000 for this property 
at that sale, as | now recollect it. He bid as trustee for Taylor and 
Bruce. 

(). That left a considerable amount of the judgment unsatisfied ? 

A. It did. 


(. About how much ? 
Objected to, the records being the best evidence. ‘ 


A. Some nine or ten thousand dollars; I don’t reeollect exactly. 
There had been a pre ‘vious credit of some $5 00 as the proceeds of 
the other property sold. 

Q. I understand you to state that the time of your interview with 
Mr. Peabody was between November 14, 1877, and January 24, 1878? 

A. That is my recollection of it. 

(). I also understand you to state that you had but one interview 
with Mr. Peabody as to the title of these premises t 

A. That is my present recollection of it. I think I wasat Mr. Pea- 

bod y’s office more than once—three or four titaes—but | don’t 
320 recollect of meeting him more than once. I would say that 

my statement as to the dates is fixed by the fact that I re- 
member that it was after | had gotten certain memoranda from the 
abstract office, which I know to have been November 14, 1877. 

Q. And the other date you fix by the filing of the bill? 

A. Yes; my recollection is it was between those two dates. 

4 Where did the conversation with Mr. Peabody oceur ? 

. In his office, on the corner of Monroe and Dearborn streets. 

Q From the time of that interview with Mr. Peabody up to the 
time when the marshal struck this property off to Mr. Pratt, had 
you any further information from Mr. Peabody or any one else as 
to the nature of the title and incumbrances on this Grow property? 

A. We had no other conversations with Mr. Peabody that I now 
recollect, except the one I have mentioned in the early part of Oc- 
tober, 1878, and that was only on the subject of the rents of the 
property. We had Mr. McAllister, who has testified in this case, up 
for examination before the register in bankruptcy in regard to Mr. 
Robertson’s estate, on the 14th of March, 1879. I state the date 
from the subpcena which [ have in my hi inds, which gives that as 

the date when he was summoned to appear. We examined 
321 him to some extent, generally ir regard to Mr. Robertson’s 

estate and in regard to this property, but gained no informa- 
tion in regard to it, as [ have sts ited, as | now recollect. We did not 
learn that it had been sold out. 

Q. Who prepared the amended or supplemental bill filed in this 
case on the 17th of September, 1881? 
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Objected to as immaterial and irrelevant. 


A. That was prepared in the office of McCoy & Pratt. I wrote 
the bill myself, consulting with the senior Mr. McCoy and also with 
Mr. Pratt in regard to it, and some parts of the bill, I think, were 
drafted by them. 

Q. You got no information, then, as to facts, as I understand it, 
from Mr. McCoy, Sr. ? 

A. No, sir; I don’t recollect that I did, although the question of 
the facts was discussed frequently in the office, generally by the 
three of us. 

Q. Still, I understand you were the attorney who searched the 
records and accumulated the other facts which you have detailed in 
your tesfimony more than once ? 

A. Yes, I was the one who did the most of that work. 

(. Are there any other sources of information or matters of In- 
formation beyond what you have stated upon which the allegations 
in this amended bill are based ? 


ep Objected to as immaterial, incompetent, and irrelevant. 


A. I think I have stated substantially the principal sources from 
which we got the information that I have detailed. Before we filed 
the supplemental bill I had some information from Mr. MeAllister 
and Mr. Smith; also got some further information at the abstract 
otlice after the first time that I had been there. 

(). ‘These interviews with Mr. MeAllisterand Mr. Smith you have 
described, have you not, already ? 


Objected to. 


A. I have not, in detail, at all. 
Q. You have stated the substance of them, have you not, in your 
testimony ? 


Objected to. 


A. I have stated the substance of the information we got from 
them. I reeollect now that 1 had another interview with Mr. Pea- 
body which I had omitted to state. 

(). What was the date of that one? 

A. That was not a great while after the sale by the assignee—the 
latter part of April, 1880. ‘ 7 

(). To what extent is the witness, McAllister, promoting the inter- 
ests of the complainants in this case? 


Objected to as not proper cross-examination; also Incompetent and 
irrelevant. 


> »*) 


323 A. ‘To answer that I will have to state briefly the cireum- 

stances under which we got the information from him in the 
first place. Some months, as I recollect, prior to the time that the 
supplemental bill was filed Mr. Robertson had filed an application 
for discharge in bankruptey ; we had filed objections to his discharge, 
on the part of Taylor & Bruce, on the ground principally that he 
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had absented himself, and we had been unable to get him up for ex- 
amination under the provisions of the act. His application was con- 
tinued along at various times, and Mr. McAllister and Mr. Smith, 
the attorney, were anxious to get him his discharge, and came to us 
and asked us to withdraw our objections. We finally arranged with 
them that if they would tell the true story in regard to this property, 
and give us what facts they knew, &c., that we would withdraw those 
objections. The outcome of it was that they finally agreed to give 
us such information as they possessed, and did at that time give the 
substance of the matter, and they also agreed to assist us, so far as 
they could, to get the deposition of Mr. Robertson, who was then in 
Scotland, and get him to tell what he knew about it, and on their 
assurances that they would do so we withdrew our objections to Mr. 
Robertson discherge. At that time we learned that the second mort- 
gage here had been only a renewal, and that he had not got- 
324 ten any money outof it. What assistance Mr. McAllister has 
rendered us has been under that arrangement. 
(). Are you still consulting with Mr. McAllister from time totime 
as to the facts in this case? 
OLjected to as not proper cross-examination and immaterial and 
irrelevant. 


A. No, sir; not especially ; we have sent for him occasionally and 
inquired of him as to facts. I don’t think we have ever had but 
two or three conversations with him after the bill was filed, until 
just about the time his depositions was taken; I don’t remember 
that we had any conversations with him. 

Q. When did you last have any direct communication with the 
complainants ? 


Objected to as incompetent and irrelevant. 


A. Well, some time in the latter part of the year 1882; I don’t 
recollect the exact date. A nephew of Mr. Bruce was here some 
time, as I recollect, in October, 1882, and we had some talks with 
him about the matter; he was here on behalf of Mr. Bruce and Mr. 
Culloden, who lived in Indianapolis, and had done some business 
for Mr. Bruce, and was an old acquaintance of his in Scotland ; was 
up here in regard to the matter on the part of Mr. Bruce; he had 

been over in Scotland and just returned last fall. 
20 Q. Have you any interest in the result of this suit, Mr. 
Me( ‘oy? 

A. Iam one of the complainants’ attorneys, and of course if we 
succeed in this suit we charge larger fees than if we don’t. 

Q. Any contingent arrangement in the matter? 

Objected to as incompetent, immaterial, and improper cross-ex- 
amination. 

A. No, not directly; there is a sort of understanding that if we 
can’t succed we won’t charge them very much. There is no direct 
arrangement in regard to it, as far as I know. ae 

Q. Who are the parties to that arrangement or understanding? 
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Same objection. 


Q. I assume that it is made with the complainants, but through 
whom—not directly with them, as I understood from your previous 
answers ? 

A. All the arrangement about it was some talks at various times, 
and possibly SOmMeC correspondence. [ don’t know as there is any 
arrangement about it realiv; we told Mr. Culloden at the time we 
filed the bill we would make our fees very reasonable unless we suc- 
ceeded. 

(). | suppose it is correct to state, is it not, that you have been 
working zealously in this case ever since it begun, and since the 
judgment at law you have — pretty much all the work that has been 


done in this case ? 


326 Same objection. 


A. We certainly have, and I have worked hard to get these men 
their money. I have had the active charge of this matter, and 
know more about the facts than Mr. MeCoy or Mr. Pratt; while Mr. 
Pratt was alive we frequently conferred together about it. 

(). Do you wish to state that Mr. Peabody, in the interview you 
had with him at his office, informed you that both of these mort- 
gages were in force as a lien on this land to their face? 

A. That was the understanding I got of it—the understanding I 
had at that time from that conversation. ‘Thinking it over now, | 
can't recollect the language of the conversation exactly, but I know 
that my object in going there was to ascertain whether or not that 
first mortgage had been paid off, and I know I asked him those 
questions and was informed that it had not been, and I know there 
was some conversation on the question of the amount of money that 
had been advanced on the second mortgage, and any recollection 
about it is that he stated that the whole amount had been advanced. 
I do not recollect | made the inquiry as to whether or not it was a 
renewal. I did not know at that time that Mr. Peabody had any- 
thing todo with the first mortgage. I did not know that he was 

successor In trust, and did not inquire with that fact in view, 
327 ~~ but the understanding I got from what Mr. Peabody said was 

that the second mortgage had been; that the full amount of 
$35,000 had been paid on it, and that the first mortgage had not 
been released, and had not been paid off; it would not be proper to 
state what our supposition was on the subject; I can do so if you 
desire. 

(). [am asking you what took place between you and Mr. Pea- 
body. Did you ask him what was due on the first mortgage? 

A. I don’t recollect that I asked him that question. | 

(J. You connected him with the second mortgage, amd not with 
the first, as I understand you? 

A. I did at that time; yes, sir. I didn’t know the same party 
held both mortgages, and did not know Peabody had anything to 
do with the first mortgage at that time; whether it was from one of 
those conversations of from some other information I don’t recol- 
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lect, but in some way I got the impression that the first mortgage 
had been reduced by some amount. , 
(). That it was not then a lien for its whole face? 
A. That was the understanding I had of it, obtained from some 
information ; I don’t recollect now the source of it; may have been 
from what Mr. Robertson had said before we commenced the 
328 — suit, that he expected to renew the loan and make it about 
$50,000. I know we had the impression that the first mort- 
gage had been reduced in amount by payment in some way. 


at 
Redirect examination: 


(). Speaking of information that you had before vou filed the 
supplemental bill to which Mr. Paddock refers, had you seen Mr. 
McAllister and Mr. Smith, his attorney ? 

A. Yes, sir. 

(. Had you obtained any information from them upon which 
you founded your bill, in addition to what you had already obtained 
from other parties ? 

A. I meant to be understood that was filed after we had agreed to 
Mr. Robertson’s discharge and after conversations with McAllister; 
| don’t recollect | had any special conversation with Mr. Smith, but 
McAllister stated briefly the substance of what he has testified to 
without going into detail or special dates or figures. 

(). Then, as I understand you, you founded your supplemental bill 
partly on information obtained from McAllister and Smith ? 

A. Yes, sir. 

(). In regard to the conversetion with Mr. Peabody, which took 
place after the assignee’s sale, will you please state it? 


a2 Objected to. 


A. As I stated before, at the assignee’s sale Mr. Peabody had ap- 
peared as a bidder for this property, and within a few days after 
that I went to Mr. Peabody, and ascertained from him the fact that 
this property had been sold under the second trust deed. I don’t 
recollect I had any particular conversation with him, except merely 
as to that fact, and learned from him the fact it had been sold at 
some time previously ? : 

About the same time I went to the recorder’s office and exa- 
mined the indexes for the release of the first trust deed. I did not 
find it from the fact that I did not look on the right indexes. I 
looked through the grantors, index for a release from Gallup and 
was not able to find it. 

Q. When did you first learn that this prior trust deed had been 
released ? 

A. It was some time in the latter part of the year 1880, very 
shortly before we had the marshal make the sale of this property 
under the execution. I got that information at the abstract office 
of Handy & Co., and I took with me the memorandum in pencil, 
which I had got from them before, on November 14, 1877. By the 
payment of a small amount I got leave to examine their tract in- 
dexes, and then found out that the first trust deed had been released. 
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The memorandum of that I got then I put down in pencil 
330 myself on the back of the original memorandum which I had 

before. I could not state the exact time, but I know we got 
the original execution returned, and had the marshal’s sale made 
with as little delay as possible after that. 

(). You speak of having an impression some way gained that a 
portion of the prior mortgage or trust deed had been satisfied—that 
is, a portion of the indebtedness thereby secured ; how much did you 
suppose at that time remained unpaid of this indebtedness, to the 
best of your knowledge? 

A. We understood there was $15,000 or upwards of the first mort- 
cage still outstanding. 


pal 
Cross-examination resumed: 


(. Who fixed this amount at $15,000 ? 

A. I don’t recollect, but I got the impression it may have been 
from a conversation with Mr. Robertson prior to the beginning of 
this suit, where he spoke of raising that amount additional to pay 
our claims. 

(3. Do you mean to say Robertson told you the first mortgage was 
a loan to the amount of $15,000 as the means of paying your claim ? 

A. No, sir; Mr. Robertson stated that the property was then mort- 
gaged for $35,000; that he proposed to make a new loan on it, so as 

to make the incumbrance in the neighborhood of $50,000, and 
301 to pay off the old loan and pay us our, claim out of that new 

loan. I don’t recollect whether the language or mode in 
which he proposed to do that, but I supposed that he proposed to 
raise $15,000 more on the property than what was already on it. 

(). Ile also proposed to pay off the old Grow mortgage, did he 
not? 

A. That is my recollection of it, that he proposed to get a new loan 
for a larger amount and pay off the old one. 

(). The extinguishment of the Grow mortgage-was a part of the 
plan he was broaching, was it not? 

A. That was a part of it. J know there was conversation about 
that Grow mortgage being due or about due at that time, and the 
talk was about the renewal or payment of that In some way and in- 
creasing the amount. There was not any great amount of conver- 
sation about it; it was merely in an incidental way, in regard to 
some question as to how he proposed to get the money to pay 
us up. 

Q. Then, do Iunderstand you to state that Mr. Robertson’s state- 
ment to you, that there was $35,000 then on this land and that he pro- 
posed to geta new mortgage for more than $35,000, induced the 
belief in your mind that there was $15,000 back of the old mort- 
gage ¢ 

A. That, in connection with subsequent conversations and other 

circumstances. 
332 (). Were there any subsequent conversations in which 
$15,000 was mentioned to you ? 

A. I don’t recollect now of any. I don’t remember exactly how 


| 
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I got that impression, but I know I had it very decidedly, and the 
matter was frequently discussed in the oftice, and the question of 
whether the property was worth more than $50,000. 

(). At any rate, Mr. Robertson told you he was to make a new loan ; 
that is true? 

A. Yes. 

(). He also told you he was to take the proceeds of the new loan to 
pay off the old loan ; that is true isn’t it? 

A. Not exactly that; he proposed to take care of the old loan in 
some way. My recollection is he stated he was negotiating for a new 
loan for $50,000, as I recollect, or in that neighborhood, and if he got 
that he was going to pay off the old one; but he hadn’t perfected his 
arrangement, and there was some talk about a second mortgage. | 
know we endeavored to get a second mortgage from him on this 
property and other property to secure our notes ; lhe declined to give 
that. 

(). That was to secure an antecedent indebtedness, wasn’t it—a 
past-due indebtedness in your notes for collection ? 

A. No, sir; it was not past due all of it. There were five notes, 
[ think, of $5,000 each, and, as I recollect, only one of them was 

due by its terms, but there was an agreement or contract of 
ooo some kind in regard to it, under which we diinel them all 

due for the purposes of the suit, but at that time there was only 
$5,000, as I recollect it, due, and we wanted to get the security that 
we had agreed to give. 

(). Was this conversation before you brought suit? 

A. The first conversation with Robertson was. 

Q. Then the upshot of that was you were proposing that he give 
a second mortgage to secure your notes, whether they were due or 
not ? 

A. Yes. 

(). It is true also, of course, that the consideration had passed to 
Robertson for those notes ? 

A. Yes; he had had the money for a long time. 

(). Robertson didn’t say anything about raising more money on 
the second mortgage ? 

A. Yes; he wanted to pay the notes and stop the interest, I recol- 
lect. 

Q. By making a loan second to the Grow loan you mean ? 

There was some talk of that kind. 

Q. Don’t you recollect, on reflection, that his effort with Green was 
to renew the Grow loan simply to get a renewal ? 

A. No; I don’t recollect. We didn’t know anything about 

Mr. Green or anything about who the party was; there was 
Oe nothing in these conversations which in any way led us to 

suppose that the new loan was from the same party. I don’t 
recollect exactly what the converstion was. It was merely in an 
incidental way, that he was negotiating in arranging to get a new 
loan to increase the incumbrance on that property. As I recollect 
it, he talked as though he had two or three different plans in mind; 
talked about some relatives he had in Scotland advancing money. 
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Q. Robertson informed you the property was then mortgaged for 

$35,000 * ? 

A. That is my recollection of it. 

(. What was the date of that information to you ? 

A. The first of it was some time in March, 1877. 

(). What was the nature of this conversaiion—was it amicable or 
was it otherwise ? 

A. There was no bitterness about it. Mr. Robertson had a very 
decided dislike towards Mr. Cratty, as I recollect, and blamed Mr. 
Cratty for some miscalculation which he claimed had occurred at 
the time these notes were given; he isa man of a very positive mind, 
a very peculiar man, and was quite decided in his expressions, but 
there was no quarrel at all about the matter. 

(). Mr. Robertson, as | should judge, and I ask you if he was not, 

— aman who would preserve the forms of courteous conversa- 
Jo. tion in a business transaction, no matter how deeply iInter- 
ested he might be; is that your recollection ? 

A. Yes, according to his idea of courtesy ; his manner was very 
peculiar, and — a very eccentric man in his manner of expression. 

.. What led to his giving you the information there was a 

9,000 mortgage on the property at that time? 

A. That was in response to some question as to how he proposed 
to raise the money to pay us off. 

(). What did he tell you as to where that mortgage was? 

A. I don’t recollect that he stated where it was. I don’t recollect 
any conversation on that subject. 


(). Did you feel any curiosity on the subject yourself? 

A. I did not at that time. 

(). Did he tell you that it was negotiated ? 

A. | don’t recollect that he did at that time. 

(). Did vou know Mr. Grow at that time? 

A. No, sir; I don’t know that I eversaw Mr.Grow. Idon’tthink 


any of us had any acquaintance with him. 

(). Was there any reason why you should not ask Mr. Robertson 

who held that mortgage ? 

A. I don’t know that there was at that time. 
336 Q. Why didn’t you? 

A. I don’t recollect there ever was any conversation about 
that. 

Q. Did you notice any effort on Robertson’s $ part to retain or con- 
ceal the locality of the incumbrance of the owners? 

A. No, sir; not at that time. We were not specially solicitous 
about the matter at that time. He had the reputation of being a 
very wealthy man; he was always estimated to be worth about 
$100,000. Mr. MeCoy and Mr. Pratt both had known him for about 
20 years, being formerly residents of Peoria, where he came from, 
and when we got our judgment, and even down to or about the time 
the original bill was filed, we had no apprehensions whatever as to 
the fact that the judgment was perfectly good and were not, up to 
the time that I commenced inv estigating as to his property, solicit- 
ous as to the matter, supposing it would be paid. We refused to 
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accept Mr. Hugh Templeton as surety on the appeal bond, supposing 
our jadgment was good and called for a better bond, much to our 
regret since. 

(). As I understand, you refer to Mr. McAllister and Mr. Smith as 
the source of information concerning the supposed option in Rob- 
ertson to repurchase this land? 

A. Yes. 

Q. Did Mr. Smith claim to have any personal knowledge of any 

such arrangements? 
ood A. I think all the conversation I ever had with Mr. Smith 

prior to filing this bill was a conversation with him one day 
in the register’s office, when the matter of Robertson’s discharge 
came up and they took a continuance. I had previously had a con- 
versation with McAllister a day or so previously, wherein he had 
stated to me the substance of what I have spoken of before, and I 
then asked Mr. Smith, or spoke to him about the conversations or 
agreement that McAllister had made with us, for such information 
as they possessed, and asked him if he would do that. He said, of 
course if he was subpcenaed he would tell what he knew, but there 
was no distinet conversation between us as to the details of the 
matter. I merely spoke in a general way of what McAllister had 
told me, and Mr. Smith said that was the fact. 

(). Did you, after getting this information of this option developed 
by McAllister’s statement, wait upon Mr. Green or Mr. Peabody or 
anybody else on our side of the house and allude to the matter be- 
fore bringing this bill? 

A. No, sir. 

(). The next thing you did was to prepare this supplemental bill, 
setting up that arrangement of an option, I call it, so far as we were 
concerned ? 

A. Yes; the reason we did not go to Mr. Peabody or Mr. 
338 Green was we wanted to get our bill filed while the property 
still stood in the names of the purchasers at the trustee’s sale. 

Q. Of what were you apprehensive? 

A. That it would be transferred. 

Q. By whom? 

A. By the Greens or the representatives of the Green estate. 


CHARLES B. McCoy. 
BSH CoMPLAINANTsS Exuipit No. 38. 
Exnipit A to Deposition of Charles B. MeCoy. 


(Pencil memoranda made by Mess. Handy, Simmons «& Co. from 
their books:) 
Lots 27, 28, and the W. 23 ft. of lot 26, in block 6,in MeNeill’s 


mi, 
sub’n of blocks 6, 7, and 8, in Wright’s add’n to Chicago. 
Nathan 8S. Grow to Benj. E. Gallup. 
T. D., Apmil 1, 1871. 
Ree’d April 1, 1871. 
$35,000.00. 
19—1083 


. 
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Wm. Scott Robertson to Francis B. Peabody. 143,825. 
T. D., April 2, 1877. 


Ree’d July 23, 1877. 
\ Book 714, pg. 270. 
| $35.000.00. 


mm €yeyerd 


Wm. Scott Robertson to Hugh Templeton. 147,555. 

M., Aug. 17, 15877. 

Rec’d Aug. 22, 1877. 

Book 736, pg. 106. (See record.) 

Nov. 1 , 77 

(Pencil memoranda on back of above in handwriting of C. B. 
McCoy:) 

Dee’r 18, ’80. Handy & Co.’- tract index shows as follows: 

I’. B. Peabody to David R. Greene. 197,551. 


HI Trs. D. dated Oct. 7, ’78. 
Recorded Oct. 10, ’7S. 
i | B. 792, p. OS4. 
| $30,000.00. 
i 340 Do., suecessor in trust, to Gallup, to N.S. Grow. 198,712. 


Rel. D. dated Sep. 2, ’78. 
Recorded Oct. 25, ‘7S. 
Same prop. 
B. 845, — 317. 
| Rn. to P. 
T. D., 714, 270. 


341 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


TayLor, Complainant, vs. Ronertson et al., Defendants. 


Cea gE yf En erg 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the 25rd day of December, A. D. 1882. 


Present: Mr. Me ‘ov, for compl’t ; Mr. Paddock, for def’t-. 


Huan TemMprLeton, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

A. Hugh Templeton ; residence, Chicago ; occupation, baker. 

Q. How long have you lived in Chicago ? 

A. Twenty-five years. 

Q. Did you know William Seott Robinson ? 

A. Yes, sir. 

(). Did you ever have any transactions or business with him ? 
A. Yes, sIr. 

(). You may state briefly what it was. 

| A. It was in regard to real estate, somewhere in the neighborhood 
| of about five years ago. Robertson came to me and wanted 
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342 I should help him out of some difficulty he was in. I wanted 

to know what the difficulty was. He states that he got into 
some difficulty with the United States court, and if I could accom- 
modate him by signing a bond to put the matter over for a year or 
two by that time he would have matters all fixed, and to do so he 
would secure me by giving a mortgage on some other outside prop- 
erty he had to secure me, so I would not run any risk, which was 
done. 

Q. You signed the bond for him, did you? 

A. Yes, sir. 

(). What became of the bond afterwards ? 

A. The bond was withdrawn and given back to me. 

(). So it was never used ? 

A. No, sir. 

(). I show you here a paper which purports to be a copy of the 
mortgage given by Robertson to you to secure you on certain premi- 
ses, executed August 17, 1877, and purporting to have been recorded 
in the recorder’s office of Cook county on the 22d of August, 1877, 
in book 776 of records, on page 106. I will ask you if that, to the 
best of your knowledge, is a copy of the mortgage which he gave 
you? 

Objected to as incompetent. 

A. I can’t remember. 

Q. What became of the mortgage which Robertson gave to 

you ? 
J43 (. When the bond was given back to me I returned all the 
papers which Mr. Robertson had given me to him. 

(). Have you ever seen them since? 

A. No, sir. 

(. Do you know where they are now? 

A. I don’t know anything about it. 

(. The mortgage he gave you—was that among the papers you 
returned to him? 

A. Yes, sir. 

(). Did you ever pay Mr. Robertson any consideration for that 
mortgage ¢ 

A. Not a cent in any way. 

(. Then what was the fact as to whether or not the return to you 
of that bond which you had signed was to be taken as a cancellation 
of the mortgage which Robertson had given you? Did you con- 
sider you still had any interest in that mortgage in any way? 

A. No, sir. My understanding was when the bond was returned 
was freed, and gave him up all his papers. 

Q. And released the security on the mortgage you held? 

A. Yes, sir. 

Q. Do you recollect whether you ever made him any formal re- 
lease In writing of the mortgage? 

A. No, sir; never made any at all. 

Q. Then you don’t hold it now ? 

A. No, sir; Mr. Robertson got it, and I think he has it. 


at 
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o44 Q. Did you appear in the United States court before Judge 
Drummond or any other judge and be examined in regard to 
your sufficiency as surety on that bond ? 

A. Yes, sir 

(). Do you recollect how long that was after the time this mort- 
gage Was given to you? 

A. No, sir: | do not. 

(). That is all the consideration there was to that mortgage? 

A. Yes, sir. 

(). It might have been a month after that time before you came 
into the United States court? 

A. I dont think it was so much; I would not be certain. 

(). How long since you have seen Mr. Robertson ? 

A. Not since he left Chicago—probably three or four years ago. 

(). Have you ever known of his being in the United States since 
that time ? 

A. No, Sl] 

Counsel for complainant- offers in evidence a copy from the record 
of the mortgage referred to in the previous Interrogatory, and it is 
agreed by the counsel for complainant- and defendant- that the de- 
fendants’ solicitor makes no objection to the instrument on account 
of its being secondary evidence. Complainants’ Exhibit No. 39. 


345 Cross-examination by Mr. PADDOCK: 


Q. Thismortgageand the bond mentioned therein wasa transaction 
to protect you from loss or damage growing out of your having be- 
come surety for Mr. Robertson on some bond which be made use 
of in the circuit court, was it not? 

A. Yes, sIr. 

Q. Did you sign that bond and go before the judge and testify as 
to your ability as a surety in good faith and under the supposition 
that Mr. Robertson intended to carry the ease up to the supreme 
court ? 

A. Yes, sir; the proper securities secured me which he was going 
to pive. 

Q). If you did sign his bond ? 

— Yes, sir 

That you did in good faith, sup posing it was a regular pro- 
it So to carry the case up, didn’t you ‘ 

A. Yes, sir. 

(), When were you for the first time inquired of by anybody as 
to the nature of this mortgage you have spoken about * ae ; 

A. I cannot remember; I don’t remember of anybody inquiring 
of me. ; 

Q. I see this mortgage states that it is given by Robertson to you 
to secure the performance of a bond of even date given by Robert- 
son to you. Was that bond anything else than a bond on his part 

to save you harmless from dam: age by reason of having 
S46 0 ome his surety in that suit? W: as that the nature of the 
ond ? 


~. 
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A. It was to postpone the United States from pursuing him until 
he got his matters fixed, was my understanding of it. 

(). Iam speaking of his bond to you—the bond of Robertson to 
Templeton; wasn't that his agreement, that he would save you 
harmless from having signed Robertson’s bond in court ? 

A. Yes, sir. 

Q. You signed the bond in court, didn’t you? 

A. Yes, sir. 

Q. Robertson signed the bond and gave it to you; this mortgage 
speaks of a bond signed by Robertson and given to Templeton ? 

A. I don’t remember that bond. 

(). Outside of the papers, was the bargain anything else than this : 
that he should save you harmless from having become his surety in 
that suit ? 

A. Yes, sir. 

(). Did you ever pretend that he owed you absolutely a large sum 
or any considerable sum of money on this mortgage ? 

A. No, sir. 

(). Did anybody ever ask you that question ? 

A. No, sir; not to my knowledge. 

Q. Did you ever conceal the real nature of this transaction from 
anybody ? 


A. No, sir. 
ot7 COMPLAINANTS Exuipit No. 39. 


The mortgagor, William Seott Robertson, widower, of the city of 
Chicago, county of Cook, and State of Illinois, mortgages and war- 
rants to Hugh Templeton, of the same place, to secure the full and 
faithful performance of the conditions and covenants of a certain 
bond, of even date herewith, given by said first party to said second 
party to secure the said second party in certain premises therein 
mentioned, reference being thereto had, the following-described 
real estate: Lots twenty-seven (27) and twenty-eight (28), and all of 
lot twenty-six (26), except the east two feet ticreof, of block six (6), 
In Malcolm MeNeill’s subdivision, in Wright’s addition to Chicago, 
subject to a prior incumbrance of thirty-five thousand dollars 
($35,000.00), secured by trust deed to Francis P. Peabody, situated 
in the county of Cook, in the State of Illinois, hereby releasing and 
waiving all right under ana by virtue of the homestead exemption 
laws of this State. 

Dated this seventeenth day of August, A. D. 1877. 

WM. SCOTT ROBERTSON. §[1. s.] 


| 


County of ——, | 


I, James W. Johnson, notary public in and for the said 

348 county, in the State aforesaid, do hereby certify that William 
Scott Robertson, widower, personally known to me to be the 

same person whose name is subscribed to the foregoing in- 
strument, appeared before me this day in person, and acknowledged 
that he signed, sealed, and delivered the said instrument as his free 


STATE OF —-, 
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and voluntary act for the uses and purposes therein set forth, includ- 
ing the release and waiver of the right of homestead. 
Given under my hand and notarial seal this seventeenth day of 
August, A. D. 15877. 
[Seal J. W. Johnson, Notary Public, Chicago, Cook Co., Ill.] 
JAMES W. JOHNSON, 
Notary Public. 
(Endorsed.) 


Mortgage. Wm. Scott Robertson to Hugh Templeton. 


STATE OF ILLINOIS, | 
; 88: 
Cook County, j 
No. 147,338. 


This instrument was filed for record in the recorder’s office of 
Cook county aforesaid on the 22nd day of August, A. D. 1877, at 
10 o’clock a. m., and recorded in book 736 of records, Oh page 106. 


JAS. W. BROCK WAY, Lecorder. 


349 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. RoBertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 13th day of November, A. D. 1882. 


Present: Mr. McCoy, for complainant; Mr. Paddoek for defend- 
ant-. 


J. L. Lincon, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. McCoy, and deposes and 
says as follows: 


Int. 1. Please state vour name, age, residence, and occupation. 

A. J. L. Lincoln; residence, Chicago; lawful age; occupation, 
real estate and renting. 

Q. Are you acquainted with the premises known as the Jefferson 
Park Hotel property, in the city of Chicago, 487, 489, and 491 West 
Madison street ? 

A. I am. 

Q. Have you had anything to do with the renting of property or 
collecting of rents of property in Chicago? 

A. I have. 

Q. For how long? 

A. 14 vears. 

Q. How long have you lived in Chicago ? 
300 A. 17 years. 

Q. You may state what acquaintance, if any, you have 
with this property as business property. oo 

A. I sold it for Mr. Grow, in 1873. 

Q. Did you ever live on the premises? 

A. I lived on the premises and had charge of the renting of it. 
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I collected rents and had the care of it for something short of a 
year. 
' Q. About what time was that? | 

A. I think it commenced in September, 1873, and terminated 
some time, I think, in May or June, 1874. 

Q. Did you reside on the property then ? 

A. I resided there ; I lived there, I think, some four years on the 
property in the building. 

Q. Do you know what was the rental value of that portion of the 
property known as the hotel, covering two stories and a mansard 
roof, above the store on Madison street, at the time you collected the 
rents? 

A. $255 a month were my leases. 

. From. your knowledge of this property and of the rental value 
of other property in the city of Chicago and in that vicinity, what, 
in your judgment, wes the rental value per month of those premises 
from the Ist of January, 1878, to the lst of September, 1879. 

A. For the upper part of the building? 

Q. Yes, sir, the part known as the hotel property above the 

stores. 
351 A. $300 a month. 
@. That would be a fair rental value? 

A. Yes, sir. 

Q. Did you live in that vicinity during those years 1878 and 
1879? 

A. Yes, sir; I lived at 479 West Madison. 

Q. Were you familiar with the rental value of property in that 
location at that time? 

A. I was. 


Cross-examination by Mr. Pappock: 


Q. This estimate of $255 a month, as I understand it, was for a 
time prior to September, 1874, was it not? 

A. Yes, sir. 

Q. Did you collect $255 a month yourself? 

A. I did not; part of it was collected by Mr. Grow himself. He 
owned some part of it. 

Q. Was there a time between that time and January Ist, 1878, 
when there was a depreciation in rent? 

A. I think there was; yes, sir; it was down below that. 

(. Do you know what the actual value of the property was in 
August and September, 1878 ? 

A. I do not. 

Q. You had nothing to do with the property at that time, had 
you ? 

A. No, sir 
352 Q. On what do you base your estimate of $500 a month 
rental value from January 1, 1878, to September, 1879? 

A. From other property in that locality. I had the rental of two 
stores and one flat in that block at that time, and did rent for other 
parties one house besides. 
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Q. Did you get $300 a month for the store you had the rent- 
ing of ? 

~ No, sir; it was a a store not so large. 

What did you get for 

7 S40 a month. 

(). Was it rented as a store ? 

A. Yes, sir: one was a store and one was a laundry. 

Q. Did you make any eflort during the year 1878 to rent this very 
property In — stion ? 

No, si 
een was a panic in 1875 and 1874, wasn't there? 

A. I think it was in September, 18735 ? 

(). It extended into 1874 and affected real estate values for some 
years alter ISio? 

A. I think it affeeted them up to 1S75 or 1876: from that time 
there was a gradual rise. This rental I gave was low compared with 
what the property had rented for, as Mr. Grow stated to me. I think 
he had rented it for more than double that amount. 

(). Do you know anything about that yourself? 
OO A. Mr. Grow told me he collected it. 


Objected to. 


(). Where is your place of business ? 


) 1) 
4 ‘ 
A. 349 West Van Buren street 


(). Are you in a firm or alone? 
A. Alone. 
Q. How long has your place of business been at tliat point? 
A. ‘Two years. 
Q). Did you have anything to do with the sale by Grow to Mr. 
Robertson ? 
A. No, sir 
). I understand you to speak of having negotiated a sale of this 
property. ‘To whom was that negotiated ? 
A. To John A. Bartlett. 
(). When was that? 
The contract was signed, I think, the day before the panic ; 
within one or two days of the panie. 
(). Was that a sale for cash or a trade? 
Partly cash and partly trade. 
What kind of a deal was it ? 
The nominal value put in for that property was $100,000. 
You mean the nominal value by which the property was put in { 
Yes, sir; with the two houses in the rear. 
That was the nominal value of what Grow put in ? 
. Yes, sir; he put it in at $100,000. There was other property 
included to The corner of Bishop Court and Madison 
street was in the trade. 
What was the nominal value of what the other party 
putin; [suppose that was $100,000, too, wasn’t it? 
A. If I recollect right, there was $12,000 in eash and $75,000; I 
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think it was in assumption and other property put in; some hun- 
dred acres put in out at West Maywood. 
@. You mean $75,000 Grow was to assume? 


A. No, sir; Mr. Bartlett was to assume it, and there was some 
back interest: I don’t recollect how much: I think there was $70,000 
that laid as mortgages on the property, and it seems to me there was 
four or five thousand dollars in back interest and taxes, and I think 
it was $12,000 in cash. 

(). Bartlett was to assume this indebtedness of 70 or $80,000 and 
pay the Maywood property, and about $12,000 in cash ? 

A. Yes, sir; there was something else: | have forgotten what it 
was, 

Mr. McCoy: Was that contract in writing? 

A. Yes, sir. 

Mr. Pappock: Was the Maywood property incumbered ? 

A. I think it was. 

(). Was this before Robertson bought it? 

A. Yes, sir. 

(). You estimate the rental value during 1878 and part of 
oo) 1879 at $500 for the entire property ; 1s that correct ? 
A. Yes, sir. 

Q. How do you apportion that to arrive at the total of $300 a 
month, if you have any apportionment in your mind? 

A. I have not apportioned it, only | know about the amount of 
room there is there and from other rentals around there. There 
were three stories, equal to nine flats; one | had charge of. The 
corner three flats rented for $500 a month—the east one rented for 
$90, the middle one rented for $52 a month. The middle one was 
not all rented at that time. 

(). Were there times when some of those rooms and flats would 
be vacant or were they always rented ? 

A. I don’t recollect of their being vacant any time while | had 
the eare of them. 

Q. What terms, as to length of time, were they leased upon‘ 

A. Part of them by the year and part from month to month. 

(). Do you remember the names of the tenants ? 

A. Mr. Bistle occupl d the corner. 

(). What was his business ? 

A. They kept rat boarding-house. 

Q. How much did he pay ? 

A. $100. 

Q. How long was he there ? 

A. I think he was in there two years. 

Q. Do you remember the names of any others ? 
306 A. Mrs. Tucker; she paid $56 a month. 
Q. What was Bistle’s first name ? 

A. I have got it here. 

Q. Is he in the city now? 

A. I don’t know whether he is or not. 

Q. When did you last see him ? 

A. I guess it is two years since I have seen him. 
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Q. Do you remember the name of any other tenant? 

A. Mr. Reynolds. 

Q. What was his full name? 

A. I don’t recollect. I took the minutes down from my collec- 


Q. What was his business ? 

A. The last time I knew he was at work for an insurance com- 
pany. ' 
Q. What company? ! 
A. I don’t recollect what company it was. 

Q. Is he in the city now? 

A. I think I have seen him within a month or so. 

Q. On what street is his office ? 

A. [ have seen him on Madison street ; he was on Randolph 

reet, if I recollect right. 

(). A fire insurance company ? 

A. I think it was. 

(). In what capacity was he in the office ? 

A. A book-keeper of some kind. 

(). From what source did you get the information and memo- 
randa you have alluded to? 


St 


357 A. From my accounts at the time I had charge of the 
buildings. 
(). Did you keep those accounts with the first names of the 
parties ? 


A. I think the first names are down; I am not positive. 

Q. Can you produce the books here? 

A. Icould, | suppose. The leases are in existence somewhere. 
[ had them atone time. I think they are filed somewhere in the 
court. 

Mr. McCoy: That sale with Bartlett was never consummated or 
completed, was it? 

A. No, sir. 

(). Do you own property in Chicago ? 

A. No, sir; but I have charge of considerable property. 


358 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Tay tor, Complainant, vs. Ropertson, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the 27 day of January, A. D. 1883. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ant. . 


Joun L. LINcoLn, a witness on behalf of the complainant, being 
recalled, was further examined in chief by Mr. McCoy, and deposes ‘ 
and says as follows: 

Joun L. Linco. 


Q. You have testified before in this case that you was familiar ‘ 
with this property in controversey in this suit? 
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A. Yes, sir. 

Q). I present to you a diagram or plat, which purports to give the 
situation of this property as to streets and dimensions and the loca- 
tion of the buildings on it; will you examine that and state what 
is the location and cliaracter and situation of the buildings and im- 
provements on the property, and whether or not that diagram which 
you have before you is substantially correct ? 

A. It is a correct diagram, substantially. You want I should de- 
scribe the buildings ? 

(). Yes, sir. 
JOU A. There are three stores on Madison street. 
(. What is the frontage on Madison ? 

A. 73 feet; stone front; stores; three stories and mansard roof, 
with basement. You want a description of the property as it now is? 

A. As it was in 1878. 

A. I think that was after it was altered into a hotel. 

(. Yes, sir. 

A. There was a basement used for laundry purposes, &c.; then 
the main floor was used for a sort of restaurant, grocery store, and 
undertaker’s place. 

(). Three separate stores there? 

A. Three separate stores fronting on Madison. ‘Then the upper 
part was used as a sort of hotel. 

(). The entire upper part of the building? 

A. Yes, sir. 

(). How many floors? 

A. Three floors. 

(). What were the dimensions of them ? 

A. 73 x 60 feet. 

(). 73 feet on Madison by 60 on Sheldon street ? 

A. Yes, sir. 

(). At the rear, what was immediately next? 

A. Two two-story and basement swell-front brick houses. 

(. Was there any space between the hotel building and the resi- 

dences ? 
360 A. There was a court or alley 12 feet wide. 
(). Extending how far back ? 

A. 73 feet, and extending back to the east line of the 75 feet. 

Q. And opened on what? 

A. On Sheldon street. 

Q. You may describe the two residences and how they were situ- 
ated. 

A. They were swell-front two-story brick houses, with back yards. 
I don’t recollect the depth of them. 

(). What was the frontage of each of them on Sheldon street ? 

A. 22 feet. 

Q. Now, at the rear of the lots and at the north side of No. 52 
Sheldon street, what was there ? 

A. A sixteen-foot alley, running through to Ada street, 

Q. Running clear through the block ? 

A. Yes, sir. 
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Q. That plat gives the depth of the residences as 40 feet. Do you 
believe that to be correct ? 

A. I think there were more than that. I measured them at one 
time, but I have forgotton it. I once had charge of the property 
and did sell it. 

(. Now, you have been familiar with the property for a good 
while, I think you stated before? 

A. Yes, sir. 

(). Lived in part of it at one time? 
361] A. Yes, sir. 
(). And has charge of the collection of rents? 

A. Yes, sir; three or four years I lived there. 

Q. From your knowledge of that property, and the location of the 
lin provements on it, could that property have been readily sold in 
separate parcels on the 7th day of October, 1878? 

A. Yes, sir. 

(). In how many separate parcels could it have been readily sold? 

A. Three. 

Q. You may state what they are. 

A. Each one of the residences and the Madison street front. 

(). Were you familiar enough with the value of the property in 
1S7S to state what was its value on the 7th of October, 1878? 

A. Yes, sir. 

(). What was it worth—the entire property? 

A. 875,000. 

(). Suppose that property to have been put up at forced sale by a 
trustee, under a trust deed, to be sold at public auction on the 7th 
day of October, 1575, in what manner would that property have 
sold to the best advantage as a whole—en masse, or in separate 
parcels? 

Objected LO. 

A. In separate parcels. 

362 Counsel for complainant offers in evidence the plat of the 
property in question shown and referred to by this and the 
preceding Witnesses, Complainants’ exhibit No. 40. 


Cross-examination by Mir. PADD + & 


). Did you live on this property? 

\. At what time do you mean’? 

). I did not fix any time; did you ever live on it? 
\ Yes, sir. 

). Was that when Grow had it? 

\. Yes, sir; I sold it for Mr. Grow. 

). When was that—just about the time of the panic? 

. on sir. 

). Did you sell it in parcels? 

\. No, sir. 

). Why not? 

\. It was a large trade, and there was that piece on the corner of 
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Bishop Court; nearly the same kind of a piece of property sold to- 
gether in one trade. 

(). Then you added more property ? 

A. There were two pieces. 

(). Why didn’t you sell separately? 

A. The parties wanted the whole. 

(). They didn’t want it in parcels, did they? 

A. No, sir. 

(). Mr. Grow didn’t want to sell it in parcels? 

A. He offered to sell it in parcels. 
363 (). Was that a cash trade? 
A. No, sir, not all cash. 

(. Do you mean to state that could have been sold for $75,000 
cash in 1878? 

A. I said it was worth $75,000. 

(Q). Lam asking you now whether you mean to state it was salable 
in cash In 1878 for $75,000? 

A. I say that it ought to bring that amount of money. The sale 
that I made was $100,000. 

(). In truck, wasn’t it? 

A. It was property and cash. 

(). Hlow much of it was property? 

A. | don’t recollect now. 

(). There was a remarkably minute quantity of cash in that deal 
wasn't there? 

A. There was $70,000 incumbrances, | think—about $75,000— 
and I think we had $20,000 in cash; I don’t recollect exaetly. I 
have a memorandum at home of it. 

(). Wasn't there some property? 

A. Yes, sir. 

(). Why didn’t you sell for cash ? 

A. The parties hadn’t the cash to pay for it, I suppose. 

(). According to your statement a little while ago it ought to have 
brought cash. Whose fault was it? 


( bjected Lo. 


? 


(. You say it ought to have brought cash? 
A. 875.000. 
364 (). It ought to have brought $75,000 in cash? 
A. Yes, sir. 
Q. Who ought to have paid $75,000 cash in 1878 for it? 
Objected to. 


A. I ean’t tell you. I wouldn’t have sold it short of 75,000 if I 
had owned it. 

(). Can you give me the name of any person who would have 
paid $75,000 in cash for it at that time? 

A. I didn’t try to sell it. 

Q. What is the basis of your statement that it ought to have 
brought $75,000 in cash ? 

A. The property was worth: it. 
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neighborhood ? 

A. | don’t recollect that | did, how, | lived in the Same block at 
the time. 

(. I understand you to state it would readily have sold in parcels 
in October, 1878? 

A. Yes, sIr. 

(). To whom would it have readily sold? 

A. I didn’t try to sell it; I couldn't tell you. 

(). You stated it would have readily sold in parcels. 

A. Yes. 
Can you state to whom it would have sold? 
No, sir; because I didn’t try to sell it; didn’t try to find any 
one to buy it. 
365 (). Didn’t try to find any one to buy it in parcels? 
A. No, sir; hadn’t it for sale. 

(. Who would have bought the Sheldon street houses in. October, 
1878 for cash? 

A. I told you before I didn’t have it for sale, and didn’t try to find 
any customers, and consequently could not tell you. 

(). That does not answer the question, unless the last phrase does. 
You can’t tell who would have bought it? 

A. No, sir. In order to sell real estate you have to find cus- 
tomers and have the property for sale to know who would buy it. 
You have to have the property for sale. 

(). Is this your statement—it would have readily sold in_pareels, 
but you don’t know who would have bought it; is that your state- 
ment? 

A. Yes, sir. I know I could have found a party who would have 
bought it. 

(), What is his name? 

\. I should have had to run around and looked the thing up. 

(). You don’t know the partie’s name? 

A. No,sir. I didn’t have it for sale, and consequently didn’t look 
it up. 

(). Who would have bought the Madison street front and paid 
eash for it in October, 1878? 

A. I answer that question the same way as before. I think I an- 

swered that question in bulk—that I didn’t have it for sale, 
366 and consequently didn’t look it up. I answered the question 
for the whole property once. 

Q. I am trying to find out what you knuw. Now about the state- 
ment that it could have been sold in parcels. You don’t know any- 
body that would have bought the Madison street part in 1878? 

A. I know on general principles in the real estate business, as I 
have been for 14 years, there is always customers I can find for prop- 
erty by looking it up. That is the way I base my answer. 

(). That, then, is the basis of your answer? 

A. Yes. ! 

Q. And, after all, is not that a mere matter of opinion as to what 
you could have done if you had tried? 


\ 
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Q. Did you make any cash sales of property in 1878 in that 
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A. Yes, sir. That is the way I give my opinion of the valuation. 

Q. Were you at this sale by the trustee, Mr. Peabody, of this prop- 
erty In question? 

A. No, sir. I very rarely attend trustees’ sales. It is not looked 
upon as a sale by real estate men. 

Q. Why not? 

A. We consider there is a good many contingencies. 

(. What are the contingencies? 

A. There is a great many law points that come up afterwards that 
oftentimes break those sales. Property is not considered to be sold 

at a fair valuation at that time. So far as my own.experience 
367 is concerned, I always object to taking property that is sold 

under trustees’ sale without a quitclaim deed. I always get 
a better title if I can. 

(). Then in your estimate of value do you estimate what the prop- 
erty would sell for under trustees’ sale or what it would sell for by 
contract outside? 

A. By a fair sale; what we call a fair real estate sale. 

(). Tliat is, by bargains between the parties? 

A. Yes, sir. 

(. With ample opportunity to examine the title? 

A. Yes. 

(. And upon terms? 

A. Yes. 

(). That kind of a sale is what you base your estimate of the value 
on? 

A. Yes, sir; having an outlook for the future. 

(). It is on that kind of a sale you base your estimate—where the 
parties agree on the price and agree on the terms rather than a 
trustees’ sale—a forced sale for cash? 

A. Yes. 

Mr. McCoy: Had the character of the general real estate market 
in the city of Chicago as to the size of sales or transactions and 
amounts of property changing hands in sales changed any from the 
time of the panic, when you sold this property, down to October, 

1878? In other words, were there any more small sales in 

368 1878 than in 1873 and ’4? 
A. Yes; a good many more buyers for small amounts of 
property than larger amounts. Heavy capitalists were very timid. 


Adjourned to 10 o'clock a. m., Monday, Jan’y 29. 
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COMPLAINANTS Exutrpit 40. 
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869 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday the 27 day of January, A. D. 1883. 

Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ant-. 

H. C. Movey, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. McCoy, and deposes and 
says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

— H.C. Movey - real estate agent; residence, Chicago. 

(). How long have you resided in Chicago ? 

A. Since ‘52. 

Q. How long have you been engaged in the real estate business 
in the city ? 

A. Almost all the time. 

(). Are you familiar with the purchase and sale of real estate in 
the city of Chicago and the general manner of buying and selling 


real estate ? 
A. Yes. 
370 (). Do you know the property on the corner of West Madi- 


son and Sheldon streets, known as the Jefferson Park Hotel 
property and the two residences on the rear of the lots fronting on 
Sheldon streets ? 

A. Yes. 

Q. I have here what purports to be a diagram of the location and 
situation of the property indicating, that the property has a frontage 
of 73 feet on Madison street and 116 feet in depth on Sheldon: the 
diagram also indicates that on the Madison street front 1s located a 
building known as the Jefferson Park Hotel, extending back to a 
depth of 60 feet, the entire frontage of the lots. At the rear of the 
hotel is a private court of 12 feet in width, and at the rear of the 
court two residences buildings, each with a frontage of 22 feet on 
Sheldon street and a depth of 40 feet, and the remaining portions 
of the rear of the lots in the shape of back yards, and back of each 
of these residences and at the rear is a 16-foot alley. Assuming that 
the location of the property is substantially such as I have indicated 
and as shown by that diagram, from your knowledge and experience 
as a real estate man, how would that property sell best, in the usual 
order of things, en masse, as ani entirety, or in separate parcels? First 
I will ask you could that property be sold in separate parcels ? 


Objected to. 
A. I think it could—that is, in three parcels, perhaps more. 


Answer objected to. 
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37 Q. Now, will you state in what parcels it could be readily 


sold to advantage ? 

A. I think the house on Sheldon street could be sold separately 
and the Madison street front lots separately. 

(). You mean each residence could be sold separately ? 

A. Yes. 

(). Now, what in your judgment, as a real estate man, would have 
been the most advantageous mode of selling that property, en masse 
or 1n parcels ? 

Objected LO. 


A. I think, in parcels. 
(). About how much more do you think that property would have 


realized if sold in parcels than en masse, than in October, 1878 ? 
i 


Objected to as being mere guess-work, 

A. I could not tell. I do not know how you can tell. My judg- 
ment is it would have sold for more, but how much more | could 
not give you any figures. 

(). Were you selling and buying real estate in the city of Chicago 


. 
in 1575? 
A. Yes. 
(). Largely engaged in that direction ? 
A. Yes. 


(). Could you approximate the percentage, er about how 
2 much more you think if would have sold for in separate 


parcels than if sold en masse 7 
Objected LO. 


A. I could not; it would depend much on circumstances and the 
ideas of buyers and competition, so | do not know any theory On 
which I could furnish an estimate of just what it would have sold 
for. 

Cross-examination by Mr. Pappock : 


(). In your statement that you think it would have sold for more 
you assume, | presume, there were bidders or would have been 
bidders there at a sale? 

A. Yes. 

Q. In other words, you assume a demand for the property ? 

A. \ es, SIT. 

(). Were you acting as trustee in 1878 in any sale—in making 
any sale yourself ? 

A. No, sIr. 

(). If there were any outside bidders the basis of your hvpothesis 
would fail, would it not? 

A. If there was no one to bid on the property it would not sell 
for anything. I think there would have been some one to bid on 
the property. 
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373 Inthe Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the 27th day of January, A. D. 1883. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defendant-. 


W. D. Kerroort, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. McCoy, and deposes and 
says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. W.D. Kerfoot ; residence, 548 Dearborn street ; occupation, real 
estate broker. 

(). How long have you lived in Chicago? 

A. Since 1504. 

Q. How long have you been engaged in the real estate business ? 

A. Since ‘62. 7 

(). Have you been familiar with the real estate market in this city 
since that time? 

A. I have tried to be. 

(). Have you been as a matter of fact? 

A. Yes, sir: | suppose So. 
oid Q. Are you familiar with the real estate market and the 
manner in which real estate property was bought and sold 
in this city in October, 1878? 

A. Yes, sir. 

(). Do you know the property on the corner of West Madison and 
Sheldon streets, known as the Jefferson Park Hotel property, and the 
two residences situated on the rear portions of the same lot? 

A. Yes, sir. 

Q. I have here what purports to be a diagram of the location of 
that property, showing that the lots in question, 2/ and 28, and the 
west 25 feet of lot 26, have a frontage of 75 feet on Madison street 
and a depth of 116 feet on Sheldon street; that on the Madison street 
front is located the building known as the Jefferson Park Hotel, with 
a depth of 6O feet on the entire frontage of the lot, or thereabouts, 
being a three-story and mansard roof stone-front building; that 
immediately at the rear of the hotel building is a 12-foot private 
court or alley, and at the rear of.this private court or alley are situ- 
ated two resident- buildings of brick, two stories and a basement, 
having each a frontage of 22 feet on Sheldon street and a depth in 
the buildings of 40 feet, or thereabouts, and the remainder of the 
premises occupied by the back yards of these residences, and at the side 

of these residences, on the rear of the lot, a 16-foot alley run- 
O10 ning partly through the block. From your knowledge, uc- 

quired by your experience as a real estate man, assuming the 
condition of the property to be substantially correct as stated, could 
that property have been readily sold in separate parcels in October, 
1878; and, if so, will you state in what parcels? 
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Objected to. 

A. I think it could have sold more readily in separate parcels 
than in bulk, because property in 1878 had just come to be a little 
active and there were more small buyers than large ones. 

(). What pareeling of that could have been readily m: ule as a 
matter of real estate dealing ? 

Counsel for defendant objects to each of the questions and answers. 

A. The corner 25 feet would have been for more. 

(. Could not each residence have been readily sold as a separate 
parcel ? 


A. Yes, sir. 

Q. And vy hotel as a separate parcel ? 

A. Yes 

() phe a much more, in the usual order of sales at that time, 


). 
would the property have brought if sold in separate parcels than if 
sold en masse, 1n a forced sale? 

A. I cannot answer that. 

(). Could you approximate ? 

A. No, sir. 
SYED Cross-examination by Mr. PApbock : 

(). In stating that the property could have been sold in separate 
parcels, do you mean to state you know that to have been a fact or 
that you simply give your opinion it could have been sould? 

A. My opinion on general principles. 

(). You are notable to designate any person to whom the property 
could have been sold” 

A. I eannot. 

Q. You are not able te designate any price which could have 
been obtained for the property at that time? 


A. I could not. 
oid In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 
Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bis shop, master in chancery of 
said court, Saturday, the 27 day of January, A. D. 1883. 


Present: Mr. MeCoy, for compl’t: Mr. Paddock, for def’t-. 


A. M. IIrrr, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. McCoy, and deposes and 
Says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
A. M. Hitt; residence, Campbell Park, Chicago ; occupation, 
real estate business. 
(). llow long have you been engaged in the real estate business 
in Chicago ” 
A. Since 1871. 
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Q. Have you been familiar with the mode of conducting the real 
estate business and buying and selling real estate in the city of 
Chicago since that time? 

A. I can answer yes, because it has been my special business. 

Q. Do you know the property situated on Madison street, 
378 corner of Sheldon, known as the Jefferson Park Hotel prop- 
erty, and the two residence buildings situated on the rear of 

the same lot? 

A. I know the property. 

(. Did you know the property in 1878? 

A. I knew the property in 1575; yes, sir. 

Q. I will show you a diagram of the premises indicating sub- 
stantially the location of the buildings on that property as they 
were in October, 1S78; you heard the question asked the preceding 
witness, Mr. Kerfoot, did you not? 

A. Yes, sir. 

(). Krom your knowledge of that property and your experience 
acquired as a real estate man in the city of Chicago, could that prop- 
erty have been readily sold in separate parcels in October, 1878 ? 


Objected to as incompetent and improper. 


A. In my judgment, it could have been sold better separately than 
all together; as to whether it could have been readily suld, as Mr. 
Kerfoot stated, ny experienc Is we began to recover from the panic 
In 1878, and it would have been sold in smaller parcels rather than 
in large; I think so. 

Q. In which way do you think the property will realize the best 
price, in separate parcels or sold en masse ? 

A. In separate parcels. 

(). Suppose the sale were a forced sale under the hammer, 
ods by a trustee, in which way do you think the property would 
have sold best, brought the best price t 


Objected to. 


A. In separate parcels, decidedly. 

(2. Have you been familiar enough with the value of that prop- 
erty to state what, in your judgment, was the value of that property, 
upproXximately, in October, 1875? 

A. It would be very difficult to do any more than express an 
opinion on the subject,as | had no special buyer for the property. | 
had buyers for houses, a much larger number than for hotel prop- 
erty, at that time, and have had since; might have sold a house in 
Sheldon street, while I might not have sold a hotel on Madison 
street: not having it for sale specially, I therefore made no effort to 
find a buyer for it, but I still think it could have been sold sepa- 
rately to better advantage than in bulk. 

Q. What, in your judgment, was the value of that entire prop- 
erty on the 7th day of October, 1878, supposing it to have been for 
sale in such parcels as the purchasers might desire, or in any man- 
her as to parcel, which would bring the best price for it? 

A. Lean only answer that in this way: I can only judge the 
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value of the property by the surroundings and property adjacent to it 

or near it that I knew for sale at the time and afterwards sold. 
380 My impression now is that property in bulk would sell at a 

quite high figure by parties with whom I talked. | won't say 
positively, but it is my impression 11 was held as high as $60,000 for 
the whole of it. I didn’t examine it to decide whether it was worth 
it or not, and, when I think about the matter, I discover the lot next 
east of it, with a wooden building on it, was held by its owner and 
afterwards sold at a price that would make this property you speak 
of worth $60,000. For me to tell you it was worth that, that is only 
an op.nion, of course. 

(). Did vou live anywhere in that vicinity at that time? 

A. Not very far from it; two years before I lived right close 
to it. 

(). llow often did you see that property during that first year t 

A. Every day; passed and repassed it twice or three times a 
day. 

(). From all the information and knowledge you have on the sub- 
ject, eq ULE din your business asa real estate man, and your knowl. 
edge of the ‘2 ices asked and obtained for other property in that lo- 
cation and elsewhere in the city of Chicago at that tinve, what, in 
your judgment, was that property worth on the 7th day of October, 
Isis? 

A. I think it was worth $50,000 any way; yet that is like the 

other question exactly, and the answer ts like it—I was not a 
8Sl buyer of it; aman holding property next to it sold it after- 
wards at a price that would make this worth $60,000. 

Mr. Pappock: How long afterwards ? 

A. It seems to me a year or a year and a half afterwards—about 
that time. 

Mr. McCoy: Do you know what is the present value of that prop- 
erty—the whole of the premises in question here ? 

A. The ground without any buildings on it is worth $30,000 to- 
day; would sell for that if it was vacant, in my judgment. 

(). Ilas there been a time since the year 1874 when that entire 
property with the buildings on it was worth less than $50,000, in 


‘ 


vour judgment * 
Objected to as leading and improper. 


A. We hadn't got over the panic in 1874, quite. I rather think 
there has not been a time since even 1874 when it could have been 
purchased of an owner, unless at foreed sale, at a less price than 
you named, but that is on! 


ly a guess, 


Cross-examination by Mr. Pappock: 


(). In these estimates you have been making, I suppose you refer 
to vour experience as a real estate agent and to sales made by con- 
tract upon ordinary terms, do you not? : 

A. Yes, sir. 


os. (). You do not refer to forced sales for cash, do you ? 


ep 


JAMES TAYLOR ET AL. 167 


A. No, sir; my experience is that in forced sales property don’t 
sell for as much as it would for bargain and sale. 

Q. Is it not a fact the panic occurred in 1875 some time ? 

A. Yes, sir. 

Q. Latter part of 1873—is not that your recollection ? 

A. Yes, sir. 

(). Is it not also a fact that its effects upon the real estate market 
of Chicago were fully manifest for several years after 1873? 

A. In some localities it hung fire longer than in others. Madison- 
street property recovered as rapidly as anything we had. 

(. Then I do not understand you to make any estimate as to what 
this property would have sold for for cash down by forced sale and 
under a trust deed ? 

A. When? 

Q. October, 1878. 

A. No; I don’t think I said what it would have sold for under 
forced sale ? 

(). I observed the counsel did not put that question to you, what 
it would bring in eash. I want to ask you whether you were not 
stating what the property would sell for in cash ? 

A. I was speaking about the value of the property at ordinary 

sale? 
385 (). What are ordinary sales as to terms ? 

A. Until next six months; it was part cash and part on 
time; that would vary according to circumstances and the wants of 
the seller. 

(). Sometimes as long a time as three or four years ? 

A. Yes, sir; within six months we have more cash sales than be- 
fore; in 1878 the majority of the sales were on part-time payment. 

(). Those were transactions where the buyer had ample time to 
examine the title and where he bought a clear title, were they not ? 

A. Certainly; men were not around taking chances then. 

(. You were not present at this sale, were you ? 

A. No, sir. 

Q. You don’t know of anybody that would have been willing to 
give $50,000 cash for that property in 1878, do you ? 

A. No, sir; I don’t think I do. 

Redirect examination : 

Q. Suppose that property to have been for sale at forced sale—a 
trustee’s sale under trust deed made to secure an incumbrance of 
$35,000 or thereabouts, and assume that the records of this county 

showed a prior incumbrance on this same property of $35,000, 
384. which was unreleased of record, and that bidders at the sale 

were not informed as to whether or not t:.at first incumbrance 
was paid, would the property at a forced sale under those circum- 
stances sell fur as much as it would supposing that prior incum- 
brance had been released of record ? 


Objected to as entirely theoretical and not founded on any basis. 
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A. Do I understand you to ask whether it would sell at forced 
, sale with two mortgages on it, each for $50,000 7 

(). Yes, sir. 

A. It would not have sold at all; not one in a thousand would 
bid on property subject to a thirty-five-thousand-dollar mortgage if 
he knew it. I faney a buyer going there would expect to bid for 
the property what he bid and obtain the title to it, not subject to an 
incumbrance, but clear, after paying what he did; that would be 
the natural common-sense way to bid. A man would be foolish to bid 
on a piece of property like that subject to a mortgage of two-thirds 
of its value or more, unless he bid a corresponding amount. [I fancy 
if the property had been thoroughly advertised for sale there would 
have been bidders for it—a liberal amount of them. 

(). Now, suppose the sale of the property to have been made 

385 under the hammer by the trustee October 7, 1878, and that 

sale to have been thoroughly advertised, or advertised in such 

a way as to bring it to the notice of real estate men and capitalists 

in the city of Chicago, and persons desiring to invest in property of 

that character allowed to examine the title or informed as to whether 

or no the title was good, would not the property have sold about as 
well under the hammer as otherwise, at that time? 

A. No,sir; I think it would not. I think it could have been sold 
at private sale better than under the hammer. 

(). How much, in your judgment, would it have sold for under 
the hammer On the 7th of October, IS7S5, if well advertised, and 
purchasers advised and satisfied that the title’ was good ? 

A. I don’t know; that is a matter very difficult to tell, what prop- 
erty will sell for under the hammer; very difficult, indeed ; too many 
contingencies affecting the sale; it would not have sold for as much 
as it would privately. 

Q. Would it have sold for as much as $45,000,in your judgment? 

A. It is only a matter of opinion as to whether it would or not 
under the hammer; [| cannot tell. Property would sell for more in 
October than 1) December, generally speaking. 


OS6 [In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 

Taytor, Complainant, vs. Roperrson et al., Defendants. 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 20th day of January, A. D. 1883. 

Present: Mr. McCoy, for compl’t; Mr. Paddock, for def’t-. 

WitntamM HANsrrovuaci, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. McCoy, and de- 
poses and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

—. William Hansbrough; residence, Chicago; occupation, real 
estate dealer. 

Q. How long have you resided in Chicago? 


> 
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A. Since 1860. 

Q. How long have you been engaged in the real estate business in 
CU hicago? 

A. Pre tty mach all the time; twenty years at least. 

~Q. What has been the character of your real estate business, as to 
the transactions, large or otherwise? 
oS7 A. I have done a fair business in selling and renting. 
Q. Have you had many large transactions ? 

A. Yes, sir; in other days I have had considerably heavy trans- 
actions. 

(). Have you been familiar with the course and conduct of the 
real estate market in Chicago during that time? 

A. Yes, sir. 

Q. And the manner of making sales and purchases in the city ? 

A. Gener: ally. 

(). I show you a diagram of the property known as the Jefferson 
Park Ilotel property,on West M: wr Aaa street, Chicago, at the corner 
of Sheldon street, which shows the property to have a frontage of 
23 feet on Madison street and a depth of 116 feet on the east side of 
Sheldon street; also showing on the front or south portion of the 
lots in question, known as lots 28, 27, and the west 25 feet of lot 26, 
showing that the building known as the Jefferson Park Hotel is 
situated on the south 60 feet of these lots, being a building io feet 
on Madison street by 60 on Sheldon street; that immediately at the 
rear or north part of this hotel building is located a private court or 
alley 12 feet in width, and on the rear or north of this alley was 
situated two residence buildings, known as Nos. 52 and 54 Sheldon 

street, having each il frontage of 22 feet on Sheldon street 
388 and a depth in the building of about 40 feet, and the re- 

mainder of the rear of the lots occupied as back yards of each 
of those residences, and that at the rearor north end of the lotat the 
side of No. 52 is a 16-foot alley running through the block; are you 
familiar with that property ” 

A. I have seen it repeatedly, but not very lately. 

(). Were you familiar with it in the month of October, 1878 ? 

A. I saw it then very often. I was familiar with its general ap- 
pearance and general value. 

(). From your general knowledge of the real estate business and 
markets in the city of Chicago, derived from your experience as a 
real estate Tah, supposing that property to have been sold or to 
have been for sale for cash on the 7th day of Octeber, 1878, in what 
manner wauld it have sold to the best advantage, in the usual cause 
of sale, as a whole, en masse, or in separate parcels? 

A. It was a cash sale you say ? 

(). Yes, sil 


Question and answer objected to. 


A. It was easier to make small sales, comparatively, then than to 
make large sales, and the property would have sold better in two 
parts or even three—I mean the hotel by itself, and one or both of 
the residences by themselves—than to have sold altogether for 
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389 cash, and, indeed, sold altogether on payment, it would have 
brought better prices in parts. 
(). Will you state about how much better you think it would 
have sold in separate parcels ? 
Objected to. 


A. That is a very difficult thing to say. In the first place there 
is always more buyers for a small piece of property like that than 
for a larger one. Iam satisfied there would have been more com- 
petition among bidders. 

(). Now, from your knowledge of this property and of the value 
of it and of other real estate and property in the city of Chicago 
what, in your opinion, was this entire property, with the buildings 
and improvements on it, worth on the 7th of October, 1878 7 


Objected Lo. 


A. The whole thing together ? 

(). Yes. 

A. From fifty to sixty thousand dollars—that isa three-story stone 
front with mansard, as I remember it. 

(). Yes, sir. 

A. And the residences on Sheldon street are brick—two stories 
and a basement? 

Q. Yes, sir. 

Cross-examination by Mr. Pappock: 

Q. I believe you didn’t examine this property by going through 
it? 

A. No, sir. 

Q. Your testimony is based on a general recollection of the prop- 

erty as you passed it by ? 
390 A. Yes, sir; a general idea of the values of real estate in 
that neighborhood. l took into account the cost of building, 
of course. | 
Q. Of course you can’t pretend to state the condition of the in- 
terior of the houses, can you t 

A. No, sir. 

Q. Your estimate is based, I presume, on the value of a clear title 
to the property, is it not? 

A. Yes, sir; | would not value property without the title. 

Q. Then whatever tax incumbrances there were on the land would 
have to come out of that figure? , 

A. Yes,sir. [am speaking of the property delivered Upon a Le od 
deed with a clear title. 

(). It is true also, is it not, your estimate is made upon the basis of 
the ordinary real estate transactions in Chicago at that time upon 
payment, was It not? 

A. Substantially so; that is the reason why I make so wide a 
range as I do, from fifty to sixty thousand dollars: that kind of a 
building is expensive—a hotel finished up in so many rooms. 

(). It is also rather unsalable, is it not ? 
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A. It would depend on the location. 

(). I am speaking about that particular building; do you consider 
it a salable building at that time, in October, 1875 ? 

A. As salable as anything on that street, and West Madison is 

our best east-and-west street. I consider it so to-day, and 
391 have for years. I mean to say property would sell on Madi- 

son street when it would not on Washington, Randolph, or 
Lake. 

(). Iam only trying to get at the meaning of your statement that 
the property is worth fifty or sixty thousand dollars. Do you mean 
it would have sold for fifty or sixty thousand dollars on the 
usual terms of selling in Chicago at that time? 

A. Yes, sir; that is what I mean; it ought to have sold under 
fair circumstances. 

(). What were those terms. 

A. They varied considerably; it had come to be customary to pay 
more cash in 1878 than was paid under the old administration, be- 
fore 1873; it has been almost the rule to make strong cash payments 
on all cash since we got by the panie. 

(). Can’t you state what were the usual terms of seiling real es- 
tate in Chicago in October, 1875” 

A. The terms varied a great deal; it depended usually on the 
agreement between the parties; but, perhaps, as near as I can say, 
one-third to one-half cash; balance on time—longer or shorter—as 
the parties agreed. I want to draw this line previous to the panie 
of 1875; then they often sold for a quarter cash, and sometimes less 
than thift, but since the panic there has been no such transactions 

that I have known of. 
v2 (. The terms would be rather from a third to a half cash 
since the panic? . 

A. I think that would come nearer the average of the terms of 
sale. 

). It is with reference to that average you have testified in regard 
to your opinion of value, is it not! 

A. Yes, sir; substantially. 

(). You think it would have sold better in part than in bulk, I 
understand you? 

A. Yes, sir; I think,in other words, there would have been buyers 
for one or both residences who would not want the hotel. 

(). Is this mere conjecture on your part—a matter of opinion—or 
do you know any buyers that wanted to buy parts of it? 

A. I mean a property worth from five to seven thousand dollars— 
residences—were salable, and if ithad been my-own property, and I 
wanted to sell it, | would not have offered it altogether. 

(). How do you know it was offered together? 

A. I don’t know; I am only saying how I would do it. 

(). [ am trying to get at your reason. Do you know any buyers 
by name whom you can describe who wanted parcels at that time? 

A. No, sir. 

Q. It is true you are only speaking of vour judgment as to 
393 what the market was at that time, in a general way ? 


—_ 
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A. Yes, sir; I said so. 

(. Do you know any buyers who wanted to buy the whole prop- 
erty at that time? 

A. I do not. 

(). You were not present at the sale ? 


- No. S] 
Q. You ‘Jon’ know whether it was offered in bulk or in retail, do 
you? 


A. I do not. 
Redirect examination : 
(). Sup pose this a” ‘rly to have been offered for sale at auction 
under a trust deed for $35,000, executed in the early part of 1877, 
and suppose this offer of sale to have been made on the 30th of Oc- 
tober, IS78, and suppose further that the records disclose an unre- 
leased prior mortgage of $35,000 on this same property, a prior 
mortgage shown by the records to have been executed In April, 
IS71, in your judgment, as a real estate Man, would the property 
sold for as much at this trustees’ sale with the first mortgage stand- 
ing uncancelled as it would if the first mortgage had been released 
of record? 
Objected to as being argumentative. 


A. Would the information be given to the public or to the buyers 
present, if any, that that first mortgage would be released ; in other 
words, that 1 would be no cloud? 
OU (). Suppose that information not to be given to the buyers? 
A. And the buyer had to take his chances on it ? 
Q. Yes, si 
A. Then it would affect the sale injuriously. 
(). Suppose the buyer was unable to ascertain whether that first 
mortgage had been paid or not, would that affect the sale ? 


Objected to. 
A. I think it would prevent men from bidding at all. 
Objected 


Mr. Pappock : You don’t know of any suppression of the facts or 
refusal to give information such as the question supposes in this 
case 7 

A. l do not. 

Q. Counsel has put to you a hypothetical ease and you have given 
your opinion upon it? 

A. = Cs, sir. 

Q. Supposing the second mortgage purported on its face to be a 
mortgage with the title free and clear and unineumbered of and 
from all form of lien and incumbrances, would you not natur: ally 
suppose the title was clear if that was all the information you had 
about that ? 

A. That ought to be proof, but the release ought to show — 
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395 Q. That you would take as a buyer as being a statement 
that was a first incumbrance ? 

A. Yes, sir. 

(). Understand that to be a statement of the parties that was a 
first lien ? 

A. Upon such a statement I would, but before I paid the money 
| would want to see it released, though. 

Mr. McCoy: From your knowledge and experience in real estate 
matters and experience in real estate in the city of Chicago, would 
that recital in a subsequent mortgage be conclusive or be taken as 
reliable by bidders at the sale without other information as to 
whether or not the property was clear of the first mortgage? 

A. I answered that in this way: that one might act on a state- 
ment and bid on the property, but that before paying for it would 
want to become satisfied that statement was corret. 

(. Suppose that purchasers were unable to obtain any information 
prior to the sale in regard to whether or not that first mortgage was 
released, except such as was contained in the recital of the second 
mortgage, would or would not that, in the natural order of real estate 
sules, tend to affect the attendance of bidders at the sale ? 

A. If any Impression prevailed there was trouble about the 

title in any way or liable to result in litigation many men 
oO) would not bid at all. They do not want to buy a lawsuit. I 

mean to convey this idea: On such a statement they would 
bid, but before making the payment would have to see the title was 
cleared up. 

Mr. Pappock: Will you explain to us practically from your recol- 
lection of the actual transaction how that would bedone? He would 
have an opportunity, would he not, of going to the trustee under the 
first deed and get that released, if it had been paid up, before making 
his payment? 

The ordinary method would be for the buyer to have his 
counsel examine his title, and if the clouds could not be removed, 
of course he would not consummate the purchase. If the title could 
be cleared he would. 

(). There is no practical difficulty if, in point of fact, the first mort- 
gage had been paid off—no practical difficulty about it that you 
know of? 

A. I think not. 

(©. There were abstract offices where information could be ob- 
tained ? 

A. Yes, sir; but a buyer would not want to order an abstract 
before he bid. 

Q. After bidding? 

A. Yes, sir. 

(). No difficulty about that? 
A. No, sir. 
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397 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 29th day of January, A. D. 1889. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for de- 
fendant-. 


Josepn H. Gray,a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. McCoy, and deposes and 
says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. Joseph HH. Crray ; residence, Hyde Park : | do business in ( ‘hi- 
cago; I have lived here 47 years; I am now in the real-estate busi- 
ness and have been in it for ten or twelve years; I have bought or sold 
more or less, and have been assessor of Hyde Park and have been 
assessor of Chicago, and have a general knowledge of real estate. 

(). Have you been familiar with the values of real estate in the 
city of Chicago during the time you have lived here ? 

A. Generally; yes. 
308 (). Have you been familiar with the course of — real-estate 
market and the manner of purchases and sales in the city of 
Chicago during that time? 

A. Yes, sir; generally as much as anybody else, probably. 

Q. Do you know the property known as the Jefferson Park Hotel 
property, on the corner of West Madison and Sheldon streets, in the 
city of Chicago ? 

A. Yes; I know it. 

(. When were you assessor in Chicago, before your real-estate 
term or after ? 

A. During. 

Q. I show you what purports to be a plat or diagram of this Jef- 
ferson Park Hotel property, showing it to have a frontage of 73 feet 
on Madison street and a depth of 116 feet on Sheldon street; also 
showing that on the Madison street front is situated the hotel building, 
extending back 60 feet, making the building 73 feet on Madison by 
60 on Sheldon, and at the rear of the hotel building a 12-foot pri- 
vate court or alley extending 73 feet back from Sheldon street, and 
on the rear or north side of the alley two residences fronting on 
Sheldon street, each with a frontage of 22 feet, and at the rear and 
back of those residences and north of them a 16-foot allev extending 
through the block, the residences on Sheldon street being brick 
and two-story basement buildings about 40 feet in depth and the 

hotel building being a stone-front brick building with base- 
399 ment, three stories, and mansard roof. From your knowl- 
edge of that property and of the course of the real-estate 
market in the city of Chicago and the manner of making sales, 
which way, in your judgment, would that property have sold to the 
best advantage in the month of October, 1878, as a whole, en masse, 
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orin separate pieces, supposing the same to have been made for 
cash ? 

Objected to— before, on the ground that under the issues in this case 
the question is wholly irrelevant and immaterial and any answer 
to it must be equally so. 


A. Asa matter of course, the property would have sold better 
separately. I do not think anybody would take a different view 
of it. | 

Q. What, in your judgment, from your knowledge of the value of 
this property and other property in that locality, was the value of 
this property on the 7th of October, 1878? 

A. Perhaps about $62,000. 


Cross-examination by Mr. PAppock : 


(). Were you assessor at that time of that town? 

A. No; not in that town, but in the South town, in 1874, I think, 
and 5 and ‘6. 

(). Did you ever see this property ? 

A. Yes. 

(). Were you assessor in 1878 in the South town ? 
100 A. I guess it was ‘77 and ’S8. 

Q. At what rate would — have assessed that property had 
you been the assessor of it at that time—how much? 

A. I think I should have rated it somewhere about $20,000. The 
assessed value has generally been something like about one-third of 
what is supposed to be the actual value. That has been the case in 
the west, north, and south divisions. 

(. That action has been under the statute which requires the as- 
sessors to assess property at its full cash value? 

A. Yes, sir; that is the fact. All property is assessed now in just 
about the same way, and has been for the last fifteen years, to my 
knowledge; may, perhaps, go nearer to the cash value than one- 
third, but a great deal of the property in the county is assessed at not 
more than one-tenth of the value, under the same law. 

(). I take it you were not present at this sale? 

A. No, sir; don’t know anything about it. 

Q. You don’t know how many bidders there were there, of course ? 

A. No, sir. 

Q. Don’t know anything about what was done at the sale ? 

A. No, sir. 

Q. You think that the property would have sold better in parcels ? 

A. There is no question of it. 
40] (). Do you know it could have been sold at all to any out- 
side bidder at any price at all on that day, either in parcels 
or In gross ? 

A. I don’t know, but I should think it could have been sold at 
some price, or rather if there had been a shade of title to it. 

(). | am endeavoring to ascertain whether you are simply giving 
your judgment and opinion or know of some buyer ? 
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A. I don’t know of any buyers; it is simply a matter of judg- 
ment. 


402 += In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 29th day of January, A. D. 1583. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ant-. 


Tomas D. Sxyper, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

—. Thomas D. Snyder; residence, Chicago; I have been engaged 
in the real-estate business constantly for nearly the past twenty 
years. 

(). Have you been familiar with the course and manner of the 
real-estate market in the city of Chicago during that time—the 
mode of making sales and purchases, and the value of real estate in 
the city of Chicago? 

A. | have done my best to keep myself thoroughly posted. 

(). Ilave you had many transactions in real estate? 
405 A. Yes, sir. 

(). Do you know the property known as the Jefferson Park 
Hotel property, corner of West Madison and Sheldon streets, in the 
city of Chicago? 

A. I do. 

Q. I willshow you what purports to be a diagram of the prop- 
erty, showing the location of the buildings In it, and showing that 
the property has a frontage of 73 feet on Madison and a depth of 
116 feet to a 16-foot alley ; that on the south or Madison street end 
of the lots is situated a hotel building, 73 feet in front on Madison 
and 60 feet on Sheldon, the building being a basement and three 
stories with mansard roof, the lower story being in the shape of 
three stores and the upper part divided into rooms. At the rear of 
that building is a 12-foot private court or alley, extending from 
Sheldon street to the east line of the lot 73 feet, and north of this 
private court or alley are two residence buildings, fronting on 
Sheldon street, each with a frontage of 22 feet, and a depth in the 
buildings of 40 feet, the remainder of the lots being occupied as 
back yards of the residents, the north side of these residences being 
the rear of the lots, with a ten-foot alley running through the block. 
[ will ask you whether, from your knowledge of the real estate 

market in Chicago at that time and the manner of making 
404 sales and purchases, whether or not this property would have 
sold at a better advantage, supposing the sale to have been 
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for cash, on the 7th of October, 1878, as a whole, en masse, or in sep- 
arate parcels? 


Objected to. 


A. In my opinion, it would have sold better in separate parcels. 

Q. In what parcels? 

A. The frontage on Madison street and the two residences facing 
on Sheldon street. 

(Q). Then in two or three parcels you think it would have sold 
better ? 

A. Two or three. . 

Q. What was the general character of the cash sales of real estate 
in Chicago in the month of October, 1878, as to the magnitude of 
the separate transactions; what sold most readily—large parcels or 
parcels of small size? 

A. In my opinion, the smaller parcels sold to a better advantage. 

(). From your knowledge of this property and of the value of it, 
and the value of other real estate in the city of Chicago and in that 
locality, what, in your judgment, was that property worth on the 7th 
of October, 1878 ? 


Objected to as before. 


A. I think that property was well worth at least $50,000—fifty to 
fifty-five thousand. 


Cross-examination by Mr. Pappock : 


(). You were not at this sale? 
A. No, sir. 
405 Q. Did you ever go over this property—through the build- 
ings ? . 

A. Not since 1871—about or before the time of the great fire. 

Q. Do you remember any cash sales in October, 1878, of west-side 
property ? 

A. I do not call any to mind in that particular location. 

(). What were the usual terms of sale at that time? 

A. They varied. The ordinary terms of payment were one-third 
to a quarter down. 

Q. Do you know of anybody who wanted to buy that property 
for cash in October, 1878? 

A. No, sir; I knew nothing of the property for sale. My atten- 
tion was never called to it. 

(. The basis of your testimony, as I understand it, is your gen- 
eral judgment as to the value of property, and not based on the 
knowledge of any particular demand for that property or any special 
person who desired to buy it? 

A. Yes, sir. 

Q. I ask you whether you know anything about what took place 
at the time of this sale? 

A. No, sir. 
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A406 In the Cireuit Court of the United States for the Northern 
District of Illinois. 


Taytor, Complainant, vs. Ronertson, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, the 31st of Jan’y, A. D. 1555. 


Present: Mr. Paddock, for defendant; Mr. McCoy, for complain- 
ant. 


Epwin A. WARFIELD, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. McCoy, and 
deposes and says as follows: 

Int. 1. Please state vour name, age, residence, and occupation. 

A. Edwin A. Warfield ; Chicago; real estate. 

(). How long have you resided in Chicago, Mr. Wartield ? 

A. Since September, IS76? 

(). How long have you been engaged in the real-estate business 
since that time? 

A. I have been identified with the real-estate business, more or 
less, since that time. 

(). In what general capacity as to the real-estate business have 
you been engaged ? 

A. In connection with loans and purchases and sale of real 

estate ? 
407 (). Have you been the representative of any capital which 
has been loaned in the city ? 

A. Yes; I was the financial agent of the Union Mutual Life In- 
surance Company for a number of years. 

Q. Have you been familiar with the course of the real-estate mar- 
ket and the manner of making sales and purchases and the value 
of real estate in Chicago since 1876 ? 

A. Somewhat. 

Q. Do you know the property in contoversy in this suit described 
as the Jefferson Park Hotel property, and the two residences front- 
ing on Sheldon street on the same lots ? 

A. I believe it is the property situated on the northeast corner of 
Madison and Shelden ; if so, I am familiar with that property. 

(. I will show you, Mr. Warfield, what purports to be a diagram 
of the property in question, known as lots 28, 27, and the west 28 
feet of lot 26, showing the location of the buildings and improve- 
ments on that property, showing the property to have a frent- 
age of 73 feet on Madison anda depth of 116 feet on the east 
corner of Sheldon street, showing that on the front of the Mad- 
ison-street frontage of the property, extending across it, with a 
frontage of 73 feet on Madison, is what is known as the hotel 
building proper, having a depth of 60 feet on Sheldon street, 
being a basement, three-stories and mansard roof building, the 
lower or main floor being used as stores, and the upper por- 

tion being divided into rooms suitable for a hotel or flats; 
408 immediately at the rear or north of the hote! building a pri- 
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vate court or alley 12 feet in depth extending from Sheldon 
street to the east line of the lots 73 feet, and at the rear or north of 
this private court or alley two residence buildings—brick, two-story 
and basement, as I recollect it, having a frontage of 22 feet on Shel- 
don street and a depth in the buildings of about 40 feet, and at the 
rear of the buildings a back yard, covering the remainder of the lots 
in question, and at the rear of the lots, or at the north of these res- 
idences, a 16-foot alley running through the block. I will ask you, 

from your knowledge of that property yand of the real-estate market 

in the city of Chicago, could that property have been sold in sepa- 
rate parcels on the 7th day of October, 1878? 

A. Yes; I should say that it could have been sold at that time, 
each house and the hotel property together. 

(). Suppose that property to have been offered for sale for cash on 
the 7th day of October, 1878, which way, in your judgment, would 
it have sold best, en masse, as a whole, or in separate parcels? 

A. Well, in my judgment, I think it would have sold to the best 
advantage by selling the houses separately and the hotel property 
together. 

Q. From your knowledge of this property and of the value of it, 

and of other real estate, improved and otherwise, in the city 
109 of Chicago at that time, what, in your judgment, was the 
value of that entire property on the 7th day of October, 1878? 

A. I should value the ground at $200 a foot, which would be 
$14,000 for the ground ; ‘those brick houses at $5,000 apiece; the 
hotel property § 20,000 more, m: iking $ 10,000 for the whole property. 

(). Have you had any experience, Mr. Warfield, in the way of 

valuations of property for the purpose of placing loans upon it ? 

A. I have had some experience in that direction ; more experience 
in the valuations of property upon which loans had already been 
placed. 

(). Your education in the matter of the value of Chicago real 
estate has been largely such as you have acquired in the matter of 
loans on real estate ? 


A. Yes. 
Cross-examination by Mr. Pappock : 


Q. Mr. Warfield, isn’t it a fact that during the past ten years, say, 
in Chicago there has been a very wide divergence of opinions as to 
what real estate in Chicago is really worth between the owners and 
the outside public who would be expected to buy ? 

A. There has been something of a difference of opinion, as a mat- 
ter of course. 

(). Have there not been in that time periods when the real estate 

murket has been very much depressed, and when it has been 
410 almost impossible to induce buyers to take hold of real estate 
at all at almost any price. 

A. There has been a period in that time in which property has 
been very much depressed, and it was only from the fact that prop- 
erty was considered cheap that purchasers would buy. 
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(. Were you personally acquainted with this property in 1878, 
Mr. Warfield ? 

A. I passed it every day, twice a day, during the year I lived on 
the west side, in the Madison-street ear. 

(. Was that the extent of your observation of the property—at 


; 


that time I mean * 
A. No: | had some little transactions in property in the immedi- 


ate neighborhood. 
Q. I take it that you didn’t go into those buildings—the dwelling- 


at that time and examine them, did you— 


houses and the hotel 
inside ? | 

A. Not with any view LO the value of the property. | ocecasion- 
ally went into the grocery store. 

(). Did you go into any other part of the hotel block than the 
grocery ¢ 

A. I don’t know; I don’t remember that I did. 

Q. Into the dwellings at all? 

A. Never. 

Q. In what way has your attention been called to this question 
lately? 

A. Ihave been asked if I was familiar with this property and 
knew what it was worth in 1878 ? 

Q. That is quite recently, | take it. 
41] A. Yes. 
(. Within a week? 

A. Just about. 

Q. Were you present at the sale, in October, 1878? 

A. No, sir. 

(). You know nothing about what occurred at the time of the 
sale, in October, 18758? 

A. No, sir. 

(). I refer to the sale conducted by Mr. Peabody, as trustee, under 
the deed of trust made by Robertson to him. 

A. So I understand. 

(). In giving your judgment as to the salability of this property, 
I presume you speak from your general acquaintance with the sub- 
ject, not from any knowlege that this man or that man desired to 
buy this particular property ? 

A. I give my opinion simply on general principles. 

Mr. McCoy: In giving your valuation of the property in 1878, 
Mr. Warfield, did you take into consideration the depressed condi- 
tion of the real-estate market at that time? 

A. I did. 

Q. What, in your judgment, is the present valuation of that prop- 
erty? 

A. I should value the whole property at not less than $75,000. 

M. Pappock: In what way—upon what terms of payment? 

A. The usual terms of payment—one-third cash and the balance 
in one and two years, at 6 per cent. interest. 
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412 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 29th day of January, A. D. 1883. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ant-. 


MELVILLE C. Eames, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

A. Melville C. Eames; residence, Blue Island ; occupation, circu- 
lator of the Tribune. 

(. How long have you resided and done business in Chicago ? 

A. About 25 or 30 years. 

(). How long have you been in the newspaper-circulating busi- 
ness ? 

A. All the time. 

(). With what papers have you been connected as circulator ? 

A. Journal and Tribune. 

(). How long have you been connected with the Journal as cir- 

culator? 
415 A. From ’54 to 79. 
Q. To what extent had you to do with the circulation of 

the Journal in the city of Chicago? 

A. I delivered all the papers that were delivered to carriers or, 
rather, on its subseription list. 

(). Had you anything to do with the papers sold by the news- 
boys ? 

A. Not to speak of. 

Q. Had you any part of the time? 

A. I could not say I had. 

Q. Was you the circulator of the Journal in September and QOc- 
tober, 1878 ? 

A. I was. 

.Q. Had you entire conduct of that matter? 

A. I had. 

Q. Will you state, as near as you can, what was the circulation of 
the Chicago Weekly Journal in the city of Chicago in in the months 
of October and September, 1878 ? 


Objected to as before. 


A. Nothing through me, and I think nothing any way. 

(). Was or was not the Chicago Weekly Journal a newspaper in 
general circulation in the city of Chicago in the months of Septem- 
ber and Octeber, 1875? 

A. No one ever subscribed for the Journal whose subscription was 
given to me, and they had no other means of carrying papers 
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414 except what came through me. There were no papers left in 
Chicago to subscribers; any other means would be by post, 
through the mail. 

Q. You are speaking of the Weekly Journal ? 

A. Yes,sir. There has been one or two instances where persons 
has moved into town who were taking the Weekly where the boys 
have carried them out, but there was no minute of it; they remem- 
bered it; it was not a business. 

(). Was there any circulation of the Weekly Journal by the news- 
boys or carriers outside of what you did ” 

A. No, sir; never any sold, to my knowledge, and I had facilities 
for knowing. 

Q. Then the Weekly Journal was not a paper in circulation In 
the city of Chicago ? 

A. No, sir; nota city paper. 

(). What, as near as you can stale, was the circulation of the Chi- 
eago Kvening Journal, in the city of Chicago, at that time? 


( bjected LO. 


A. I suppose it was in the neighborhood of 4,000, but it is only an 

approximation. 

). You are now the circulator of the Tribune? 

A. Yes, sir. 

). And was at that time? 

A. I was at that time. 

(). Are you familiar with the circulation of all the peri rl pALpers 

published in the city of ¢ ‘hieago ? 

tld A. Of course, as my business makes it, I am familar by 
hearsay. The Journal and Tribune I know of my own knowl- 

edge. I never had anything to do with other circulations except as 

my business calls me with them. 

(). Are the weekly editions of the ¢ ‘hicago hewspapers, such as the 
Journal, Tribune, Times, Inter-Ocean, and News, newspapers of gen- 
erai circulation in the city ? : 

A. So far as it relates to the Tribune and Journal, I should say 
10. | 

@. In round numbers, about what was the circulation of the Chi- 
eago Daily Tribune in the city of Chicago at that time ? 


( bjected to. 


A. In the neighborhood of 10,000; maybe more. I think rather 
above than below it. 

Q. Do you know anything about the advertising portion of the 
hewspapers ? 

A. That business has never been in my hands at all. 

Cross-examination by Mr. Pappock : 

Q. Is it not a fact that newspaper managers are reticent with re- 
gard to stating the exact amount of their circulation to outsiders ? 

A. Yes, sir. 

Q. Do you know of any course of dealing at the Journal office in 
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October, 1878, by which they gave information to the public as to 
the circulation of their various issues? 
A. I do not know; I don’t remember now. 
416 Q. Is it not true that if a customer would come with a 
notice to be inserted in the Evening Journal it would be 
handed over the counter as a matter of course, and no questions 
asked or answered as to the amount of the circulation ? 

A. Yes, sir; if anybody brought in an advertisement they would 
take it, or any other paper. 

(. They had no opportunity in ordinary business advertising to 
get information as to circulation. 

A. To give such information? 

(). ‘To give or to get it. 

A. No, sir. 

(). Do you know anything about the publication of the notice in 
controversy in this case ? 

A. No, sir; I don’t even remember the names of the parties. 

(). I suppose you are not testifying with reference to the publica- 
tion of the notice in controversy at all? 

A. No, sir. 

Q. The Weekly Journal was a newspaper, was it not? 

A. It was a newspaper, printing at that time, as near as I can re- 
member—I should say 8,000 copies, but it might be more. 

Q. It was a real live newspaper? 

A. Yes, sir, a good weekly newspaper. 

(). Was it not a good newspaper? 

A. As a weekly newspaper, it was. 
117 (. How long has the Journal been in existence ? 

A. I went to work for them in 1854; I don’t know how 
long it was before that. 

(). Where did the Weekly Journal circulate? 

A. Through the general mail lists. 

Q. Circulate in Illinois? 

A. Yes, sir, largely, and Iowa; that has always been a first-rate 
place for the Journal. 

(. In Cook county? 

A. Yes, sir; it had a fair circulation. 

(). It answered the description of a real, live, sure-enough news- 
paper, published in Cook county ? 

A. Yes, sir; the outside circulation I couldn’t tell you anything 
about; the mailing clerk could give you that information; as a city 
paper it was nil. 

(). So far as vour delivery was concerned ? 

A. I think I should have come in contact with itanywhere. It 
could not have been circulated without my knowing it except 
through the mail. 

Mr. McCoy: As a matter of fact, it was not circulated in the city 
through the mail? 

A. I couldn’t tell you that. That would run through another 
department. It could not have got through the carriers in any shape 
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without coming to me; by going to the mailing clerk the circula- 
tion could be got. 

Q. Any large amount ? 
418 A. If you want to know what I believe I can tell you. 

(). You don’t know of its circulation ? 

A. No, sir. 

Mr. Pappock: You don’t know it didn’t circulate through pur- 
chasers over the counter, do you ? 

A. Yes, sir; I do. 

(). You know it did not. 

A. I know it did not. [| was in contact there. 

(). Were you at the counter? 

A. They are printed at the same place along with the daily ; the 
papers were mailed there and so many left over—generally about 
thirty—and that was all that was left over for deficiences and files, 
except when they wanted to send them to the free list. I know all 
about it just as you know anything you don’t do yourself. My boys 
always got one if they wanted it—if a man moved into town and 
had two or three months’ subseription due him. 

Q. Through the mails it did have a circulation in Illinois and in 
the country ” 

A. It had a good circulation, was a good paper, and stood well. 


419 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ronertson, Defendants. 


Testimony taken before Henry W. Bishop, master in ‘chancery of 
said court, Monday, the 20 day of January, A. D. 1883. 


Present: Mr. MeCoy, for complainant; Mr. Paddock, for defend- 
ant. 


Vreror F. LAwson, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. McCoy, and deposes 
and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

A. Victor F. Lawson ; 474 North State street, Chicago; publisher 
of Chicago Daily and Weekly News. 

(. How long have you been in the newspaper business in Chi- 
cago ¢ 

A. About seven years. 

Q. How long have you been connected with the Chicago News? 

A. About 65 years. 

Q. Were you publisher of the paper in the year 1878 ? 

A. I was. 
420 Q. Are you familiar with the newspapers published in the 
city of Chicago—as to what ones are newspapers in general 

circulation or otherwise? 

A. I am. 


—— as 
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Q. I will ask you to state what was the circulation of the Chicago 
Daily News in the city of Chicago the first week of October, 1878? 


Ohjected to as before. 


A. Its total circulation at that time was about 39,000 copies per 
day; I can’t tell vou the exact number out of that edition that was 
circulated out of the city, but I should say, in the way of a general 
estimate, that possibly five to ¢ leht thousand copies were circulated 
out of the city, the remainder, something over thirty thousand, be- 
ing at that time in the city. 

(). About what, at the same time, was the circulation of the 
Chicago Weekly News in the city of Chicago? 

A. It had no circulation in the city of Chicago. 

(). Can you state what was the circulation of the Weekly News 
outside of its general circulation? 

A. It was about ten or twelve thousand at that time. 

(). What is the present circulation of the Chicago Daily News in 

the city of Chicago and elsewhere? 
42] A. Its total circulation during 1882 averaged 88,725 copies 
per day. Of this amount 12,060 were circulated outside of 
the city, and the remainder in the city. 

(). What is the present circulation in the city of Chicago of the 
Chicago Weekly News? 

A. It has none. 

(). What is the present circulation of the Chicago Weekly News? 

A. Last year it averaged a little over 51,000 copies per week. 

(). Do you know the Chicago Weekly Journal? 

\. I know of it. 

(). Is the Chicago Weekly Journal a newspaper in general cireu- 
lation in the city of Chicago’ 

A. I believe it is not. 

Q. Was it in September and October, 1878, a newspaper in gen- 
eral circulation in the city of Chicago? 

A. I think not. 

(). Is the weekly edition of your newspaper a paper intended for 
city circulation ? 

A. It is not. 

(). What is the class of reading matter and the character of the 
advertisements in the weekly edition, as to the class of subseribers 
or readers for whom it is intended? 

A. The entire paper Is made Up), both in its re ading matter and 

advertisements, with reference to out-of-town circulation. 
422 (). As to the character of advertisements, do you encourage 
or solicit local city advertisements for the weekly edition? 


( jected to. 


; 


A. Not where such advertisements are addressed to city readers. 

(). Ilow is it about the Chicago Weekly Journal as to the class of 
advertisements which it contains and as to the class of readers for 
which they are intended? 
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A. I have no doubt the same principles apply to that paper and 
every other weekly paper issued by a daily paper in Chicago. 

(). I show you a certificate of publication signed by Farrer, for- 
mer publisher of the Chicago Weekly Journ: ,- and a slip which 
purports to be the notice which was pub lished of the trustees’ sale 
which is in controversy in this suit. I will as te you to look at that 
notice and state what would have been the cost of an insertion of 
that notice four times, once in each week for four successive weeks, 
in the months of September and October, 1878, in the Chicago Daily 
News, and what would have been the cost of such insertions in the 
Chicago Weekly News? 

Objected LO. 

A. Estimating the advertisement hastily, I should say the cost 
would have been, in the Weekly News, $42.60, and in the Daily 
News $14.40. 

(). That is, in September and October, 1878? 

A. Yes. 

(). Then the cost of the insertion of a notice of that character is 
higher in the weekly edition than in the daily? 

A. It 1s. 


4?5 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


TaytLor, Complainant, vs. Ronertson, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, the 31 day of Jan., A. D. LSS3. 


Present: Mr. McCoy, for complainants; Mr. Paddock, for defend- 


ants. 


CHarLes V. WHALEY, a witness on behalf of the complainants, 
being first duly sworn, was examined in chief by Mr. McCoy, and 
deposes and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
A. Charles V. Whaley; in Chicago. 
(). What is your business ? 
A. Cashier of the Chicago Evening Journal. 
Q. How long have you been connected with the Chicago Jour- 
nal ? 

A. About nine years and a half. 
). Was you connected with it in September and October, 187 8? 
A. Yes. 
). In what capacity ? 
A. I was advertising agent. 

Q. How many editions of the Journal were published at that time, 

and what were they ? 
424 * There were three; the daily, tri-weekly, and weekly. 
Q. Are you familiar with the rates of advertising in the 

different editions ? 
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A. Yes. 

(. Will you look at this notice and certificate of publication, which 
I show you, dated October 7 1875, the publication certificate pur- 
porting to be the notice under which the sale in controversy in this 
case was made, and state if you recognize that as the notice which 
was published in the Journal ? 

A. | do: yes. 

(). Will you state, Mr. Whaley, what would have been the cost of 
the insertion of the notice in the ¢ ‘hicago Daily Journal once in each 
week for four successive weeks at the same dates as named in the 
certificate there? 

Objected to as being incompetent and irrelevant. 


A. It would have been $11.20 

(). Would there have been any difference in the cost between the 
daily and _ editions ? 

A. No, si 

(). Have _ any record in your office whereby you can tell defi- 
nitely what was the circulation in the months of September and Oc- 
tober, 1878, of the Chicago Weekly Journal in the city of Chicago ? 

A. I don’t believe we have any list, at present, of 1878, that could 

be got at. 
425 (). Do you know about what was the circulation of the 
Weekly Journal, at that time, in the city of Chicago ? 

A. I know that it could not have been much over a dozen, if it 
was that 

(). What is the character of the Chicago Weekly Journal, as a 
newspaper, as to the class of readers for which it is intended? 

A. It is a newspaper intended for country readers, principally 
farmers, that take all weekly papers of that kind. 

(). Is it intended as a newspaper for city circulation ? 

A. No, sir. 

(). What are the class of advertisements in the Weekly Journal— 
for what classes of readers are they intended more especially—for 
city or country readers ? 

A. Country readers. 

(). It is customary for city advertisers to insert in the Weekly 
Journal advertisements intended for the eye of city readers or city 
customers ? 


Objected to by counsel for defendant. 


A. No, sir. 
(). Did you know Col. Henry W. Farrar? 
A. Yes, sir. 


QO. Is he living or dead ? 
A. He is dead. 
Q. What was his business prior to the time of his death ? 
126 A. Business manager. 
(). Of the Chicago Journal ? 
A. Yes, sir. 
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Q. Was he familiar with the different editions of the Journal and 
the circulation of it? 

A. Yes, sir. 

(). Suppose, in his lifetime, Col. Farrar, in a deposition in a suit 
or law ease, stated his knowledge of the facts regarding the circula- 
tion of the Weekly Journal in the city of Chicago, would that state- 
ment be reliable ? 

Objected to as calling for this witness’ opinion of Col. Farrar’s 
reliability In a statement of that sort. 


Q. Do you know of any person, now living, who was connected 
with the Journal at that time who would be any more competent 
to testify to these facts than Col. Farrar was at that time? 

A. No; I don’t know of anybody. 

Q. Mr. Whaley, the rate charged for this notice was that of the 
regular advertising rates in the Weekly Journal or was it a special 
rate ? 

A. It was a special rate for legal advertising. 

Cross-examination by Mr. Pappock : 
Q. What was the regular rate for legal advertising ? 
A. For advertising of that class, four cents a line. 
427 ©. You do have a regular rate, then, for legal notices ? 
A. There was special rates given, but that was the regular 
rate—four cents. 

Q. Then you did have a regular rate for advertising legal notices 
in the Journal? 

A. Yes, sir. 

(). lt is true, is it not, that legal notices were published in the 
Weekly Journal ? 

_A. Yes. 

Q. It is true also, that the Weekly Journal was a public news- 
paper of large circulation, is it not? 

A. Yes, sir. 

Q. Yo you know anything obscure or disreputable connected with 
the weekly issue of the Journal ? 

A. No, sir. 

Q. isn’t it true that legal notices were often published in that paper? 

A. Yes, sir. 

Q. It circulated in Cook county, did it not, Mr. Whaley ? 

A. Yes sir. 

Q. Had a considerable circulation in Cook county, did it not ? 

A. I could not state as to what number. 

(). lt had a considerable circulation outside the city of Chicago, 
in Illinois? 

A. Yes, sir. 

Q. What do you know of the fact of a large number of subscribers 
of the Journal residing outside of the limits of the city: 
428 = do you know anything about that? 
A. Of the Weekly Journal ? 
®. Yes. 
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A. Yes, sir. 

Q. What do you know as to whether there was any prohibition 
against a man taking the Weekly Journal in distinction to any 
other—anything ? 

A. No, sir. 

(. Whereby a man would find any difficulty in subseribing to the 
Weekly Journal, if he wished ? 

A. No, sir. 

(). Do you know Mr. Peabody; did you know him at that time ? 

A. Yes. 

Q. That was the only weekly issue of the Journal, was it not? 

A. Yes, sir. 

(). So that if a person wished to publish a weekly notice through 
the ageney of the Journal, why he would have to publish it in the 
Weekly ; if he wished to publish it in a weekly “Journal” he would 
have to take that issue, would he not? 

A. Yes. 

429 Mr. Pore: We offer in evidence a certified copy of the 

deposition of Henry W. Farrar, taken before Walter Butler, 
master in chancery of Cook county, in the cireuit court of Cook 
county, State of Illinois, in the suit of Henry T. Steele and others 
against Robert W. Meacham and others. 


Counsel for defendant objects to the introduction of this paper, 
and it was thereupon excluded by the master. 


ASO In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, day the 22 & 24 days of November, A. D. 1882. 


Present: Mr. McCoy, for complainant; Mr. Paddock, for defend- 
ant-. 


Francis B. Peanopy, a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. Pappock, and de- 
poses and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. Francis b. Peabody. 

Q. You have been examined before in this case on behalf of com- 
plainant ? 

A. Yes, sir. 

Q. Did you know Nathan S. Grow, a resident of Chicago some- 
time in the year 1871” 

A. Yes, sir; I knew Mr. Grow. 

Q. You know the premises in controversy in this cause, deseribed 


’ 


as lots No. 27 and 28 and the west 23 feet of lot 26, in block 6, 
MeNeill’s, subdivision, ete. 
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431 A. If these are the premises described in the trust deed of 
$35,000 made by Grow and a subse quent trust deed for a like 
amount made by Robertson, as I believe they are, I do know them. 

(). What was your occupation on the Ist of April, 1s71? 

A. I was a loan agent; member of the firm of Gallup & Peabody, 
whose business was to negotiate loans on real-estate se curity. 

(). Did you, on or about that time, have a loan transaction or ne- 
gotiate a loan for Grow on the premises Just mentioned ? 

A. On or about the date named my firm negotiated for Grow a 
loan of $35,000. 

Q. W ine made that loan ? 

A. Mr. David R. Green, of New Bedford, Massachusetts. 

(). What were the relations of Gallup & Peabody at that time to 
Mr. Green in regard to that transaction ? 

A. They had an application for such a loan from Mr. Grow and 
forwarded it to Mr. Green to see if he would entertain it and make 
the loan. 
©. What, if any, gener al authority had you from Green at that 
time with regard to louning his money without special ap yplication t 

A. We had no general authority from him to loan his money, but 

he was a man of money and we, from time to time, submit- 
32 ted to him applications for loans, if they were such as we 
thought woul be prone to him. 

(). Was it a part of your course of business to submit applications 
for loans to him and others , 

A. Ile was one of many ge ntlemen to whom we offered loans from 
time to time; men and corporations whom we had reasons to know 
had — for investment, from time to time. 

(). Please look at the paper I now show you, marked as having 
been paves rr in book 649 of deeds, at page 79, and state whether you 
identify it as the deed of trust given by Grow on the occasion of this 
loan ? 

The trust deed you hand me is a trust deed made by Nathan 
S. Grow, Benjamin E. Gallup, trustee, dated April 1, 1871, and _ re- 
corded as you have said, which was made to secure the principal 
promissory note at $50,000, payable in 5 years at 9 per cent, pay- 
able half-yearly, and this trust deed was given to secure a loan of 
that amount made by Mr. Green to Mr. Grow. 

That loan was closed and took actual effect. 

A. It was; the money paid over and papers executed; the trust 
deed recorded and the papers delivered to Mr. Green. 

(). I show you what purports to be a principal note, bearing date 

April 1, 1871, signed Nathan S. Grow, with the word cancel- 
433 led over the signature, and ask you what that paper is, if you 
know ? 

A. This is the principal note, dated April 1, 1871, signed by Na- 
than S. Grow, for the sum of $35,000, payable five years after its date, 
with interest at the rate of 9 per cent. per annum, payable half-yearly, 
and is the note which was secured by the trust deed I have just h; id 
in my hands and is the note made to evidence the loan of $30,000 
made at that time by Mr. Green to Mr. Grow. It was a note drawn 
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by Nathan S. Grow to his own order and indorsed by him, payable 
to the order of David R. Green. 


Counsel for defendants Green offers in evidence the trust deed and 
principal note referred to by the witness, which are marked, respect- 
ively, Exhibits 1 and 2. 


Q. Did you become acquainted with the defendant, William Scott 
Robertson, after date of this loan to Grow? 

A. I did. 

(). Do you remember about what time? 

A. I don’t know that I can give the dates. 

Q. Do you remember hearing that Grow had sold this property to 
Robertson ? 

A. Yes, sir. 

(). Does that refresh your memory; had you known Robertson 
before that? 

A. I had not known Mr. Robertson until I knew him as 
purchaser from Grow of the property covered by this trust 
deed. 

Q. Did you have any agency in the transaction of the sale to 
Robertson ? 

—. None whatever; it was something transacted outside of my 
office, with which we had nothing to do. 

(). Do you remember whether it took place before the maturity 
of the Grow loan—the principal note? 

A. I should not be able to fix the date without aiding my 
memory by reference to some correspondance ; it was as early as the 
year 1877 that I knew Robertson; how much earlier I cannot now 
reca)l without reference to some data to assist my memory. 

. Did you afterwards have any business with Robertson con- 
cerning the renewal of this loan to Grow? 

A. | did. 

(). Can you state when that was? 

A. In the year 1877 Robertson negotiated through us for the re- 
newal of the loan. 

(). What was done as the result of the negotiation ? 

A. The negotiations occupied a considerable period of time. ‘The 
question as to rate of interest that should be made on renewal of 
the loan and various questions as to taxes on the property were In 
discussion and the negotiation occupied a long period. I don’t know 
as I could state with exactness when it was completed by the delivery 

of the renewal note and trust deed. ‘The date of record of 
435 the Robertson trust deed would be probably show about the 
date when the negotiations were completed. 

Q. I will show you a paper, bearing date April 2, 1877, purport- 
ing to be a deed of trust from Wm. Scott Robertson to yourself, and 
to have been recorded in book 714 of records, at page 270, and ask 
you whether that was the deed of trust which was executed by 
Robertson on the occasion you stated. 

A. This is the trust deed that was executed by Robertson upon 
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the renewal of the loan I have referred to, and was recorded on 
July 23, 1877, as appears by the recorder’s certificate from it. 

(). There is a newspaper slip or notice attached to it; explain 
that. 

A. Attached to this trust deed is a newspaper slip, accompanied 
by a certificate from the publisher of the Chicago Weekly Journal 
that the notice accompanying it had been published for a certain 
length of time. The notice which is accompanied by the publisher's 
certificate is a notice of foreclosure sale signed by me, giving notice 
of foreclosure of this trust deed to take place on the 7th of October, 
A. D. 1878, the printed notice bearing date September 3, 1578. 

Q. Do you know when that notice was first inserted in the paper? 

A. | know from the certificate of the publisher, which is before 

me, but from actual recollection I probably should not have 
A356 been able to state. From this it appcars it was published for 

four weeks successively—the first publication on the 4th of 
September, 1575, and the last on the 27th of September, 1875. 

(). Have you any recollection upon this question, how long it re- 
quired you to prepare that notice and get ready for its delivery to 
the newspaper ? 

A. The actual clerical work of preparing the notice might have 
been part of a day, but the preparation to ascertain the amount due 
and the other papers data that fo into the notice would probably 
occupy considerable time, as we were always subject to interruptions 
in the ordinary course of business during the day, and very likely 
it went over and occupied two or three or four days-after it com- 
menced. I cannot tell from recollection low long it oecupled, but 
it often took a few days; the time was irregular and uncertain. 

(). Ilave you any knowledge of the time usually required to pre- 
pare papers of this sort for delivery to the newspaper publishers 
usually required by you in your business? 


Objected LO. 


A. I cannot say there was a uniformity in my experience as to 
the time : sometimes if would take lone r and sometimes shorter. 
My oflice was a busy office and I was always liable to be in- 
437 terrupted by call rs on business. lt would depend on how 
much time I was able to give to it uninterruptedly before com- 
pleting it. Often it would be a week before I got it finished ; at other 
times might finish it at a sitting. I cannot then say there was 
uniformity In my experience as to the length of time it took to pre- 
pare and get the notice to the printer. 

(). What was the fact in this ease as to there being detail comnectee 
with the arrearage of interest and the amount of taxes paid, and as 
to the necessity of any examination or search on these questions in 
this particular case? 

Objected to. 


A. I don’t know in this case I had to give any time preparing 
this notice of foreclosure to the amount of taxes due or that had 
been paid, because nothing was said about taxes in the notice of 
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sale. The arrears of interest was all that was spoken of as the oe- 
easion of making the principal due, and the notice recites the 
amount of principal due and the amount of interest claimed to be 
due, but no specification in the notice 1s made as to the taxes or any 
other expense which may have been advanced by Mr. Green. 
Q. Look at this paper I now show you, purporting to be the prin- 
cipal note of $35,000 of Wm. Scott Robertson, with some coupons 
attached, and state what that ts. 
438 A. The note you han¢l me is a principal note executed by 
William Seott Robertson, dated April 2, 1877, for the sum of 
$35,000, payable three years after date to the maker’s order, with 73 
per cent. interest per annum payable half-yearly, the note being 
indorsed by William Scott Robertson to the order of David R. Greene. 


Counsel for defendants Green offers in evidence the Robertson deed 
of trust, with the publication notice and certifieate thereto attached 
and the note referred to by the witness, marked Exhibits 3 and 4. 

Objection to the publication notice and certificate because that in 
accordance with the require ments of law and of the trust deed. 


A. Accompanying the principal note are certain interest coupons 
or notes bearing even date with principal note and representing in- 
terest thereon at the rate mentioned in the note for the period of 
three years, one note for each six months’ interest, executed by 
Robertson to his own order and indorsed by him to the order of 
David R. Green. 

(). What, if anything, was done with the former loan papers on 
the oceasion of the execution of this second deed of trust ? 

A. They were at some time cancelled and released. I cannot give 

the date of it. 
439 (). After such cancellation and release, what claim by Mr. 
Green, so far as you know, was made under the Grow deed of 
trust and the Grow notes? 

A. None that I know of. 

(). W hat arrangements, so far as you know or had any concern 
in, was made with reference to keeping from the record the release 
to Grow? 

A. There was no arrangement, within my knowledge. 

(). You are not party to any such arrangement? 

A. There was none made, to my knowledge. 

Q. Do you know of any scheme or plan by which it was advised 
or proposed to keep from the record this release to Grow ? 

A. I know of no such scheme or plan, and never heard of any, 
except you either told me or the bill of complaint in this case set 
up there was some such plan. 

(). That, of course, is since this suit? 

A. Since the suit began, and the first I had ever heard of any 
such supposed arrangement. | 

Q. I notice that the deed of trust of Mr. Robertson to yourself was 
not recorded until July 23, 1877, while the principal note bears date 
on the 2d of April, 1S77. What were the facts and circumstances 
attending the delay or interval of time ? 

20—1083 
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A. There was considerable negotiation as to whether the renewal 
should be made; and, if so, at what rate of interest, Mr. 
440 ~—Robertson desiring a low rate of interestand Mr. Green desir- 
ing to get the best rate he could get. There was considerable 
discussion and correspondence on that subject. Then there were 
back taxes for the years 1873 and ’4 which Mr. Green desired should 
be paid and disposed of before he made any renewal of the loan, and 
Mr. Robertson expressed a wish to have an opportunity to contest 
those taxes in the courts, being advised they were probably iliegal, 
and that he might be able to resist payment of them, and that ques- 
tion, whether those taxes were to be allowed to remain and the 
loan be renewed notwithstanding their existence, or whether they 
should be first cleared out before the loan was renewed, was dis- 
cussed and the correspondence on that matter took a good deal of 
time. 

(). Do you know or have you any means of telling up to what 
time the Grow interest had been paid on the interest on the Grow 
loan ? 

A. I could not tell without referring back to my correspondence 
and papers. You mean at the time of the renewal ? 

(). Yes, sIr. 

A. | am not positive on the subject without referring to cor- 
respondence. 

(). Another way of putting the question was, How much: interest 
was there, if any, when Robertson renewed? I see there are no cou- 

pons attached to the Grow note. 


44] A. I will try and ascertain the amount of back interest 
due. 
Q. What reason, in convenience, was there for taking these renewal 


). 
notes on the 2d of April, 1877, if any? 

The original notes were dated on the Ist of April, and I have 
no doubt the purpose was to make these notes run concurrently in 
respect to date with the original loan; [ presume it will be found 
April 1, 1877, fell on Sunday, and that was dated the 2d instead of 
the Ist. 

Q. Was there any negotiation or understanding upon the question 
of the disposition of the arrears of interest prior to the date of the 
papers; if there were any arrears do you remember anything about 
that? 

A. I have no doubt there were arrears of interest at the time the 
negotiation for a renewal began; it was understood those should be 
paid before any renewal should take effect. 

Q. So that the understanding really was there should be $35,000 
renewal, clear of back interest ? 

A. Yes, sir. 

(). Something is said in this bill on the subject of dating back 
these notes and this deed of trust to the 2d of April, 1877, for the 
purpose of injuring and deceiving creditors of Mr. Robertson. i 

ee ask you what you know as to any such intended purpose ? 
442 There was no antedating of the papers for any such 
cee the renewal had no reference to the creditors of 
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Robertson whatsoever. I dont know we knew there were any credi- 
tors at the time the renewal was proposed. I think, by reference to 
my correspondence, it will be seen that the negotiations for renewal 
commenced at or before April 1, 1877, and that the purpose of it 
was to have it take effect, when completed, as of about that date, 
which would be practically a year after the maturity of the first 
mortgage, but the dating of the paper had no reference whatever 
to any creditors of Robertson, and I don’t know — I knew he had 
any creditors. I had reasons to believe he was a man of large 
means, and was so informed; [ know a correspondence I had with 
certain bankers with reference to his standing and credit before I 
made the renewal. 

(). In cases where negotiations remained pending until after the 
date of the old papers to be renewed, please state whether it was or was 
not an unusual thing to let papers bear date with the expiration of 
the former papers to be renewed. 

A. It was the ordinary rule to have the renewal take place as of 
the date of the maturity of the previous loan, if the renewal was 

negotiated for, at, or about the time of the maturity of the 
443 previous loan, but if the previous loan had matured and run 

along to a considerable period it was not unusual to take 
the new date for the renewal instead of the date of the maturity of 
the previous loan. In this case the renewal was to take effect as of 
April, 1877, whereas the previous loan had matured April, 1876; 
such cases were not infrequent. 

(). After the loan was renewed to Mr. Robertson, do you remem- 
ber whether he made any payments of interest? : 

A. I think he paid no interest after the renewal took effect; if I 
remember rightly, he didn’t pay the first installment of interest or 
any other. 

Q. Will you please produce to the officer, to be marked as exhibits 
or to be copied, the currespondence on the subject of the renewal, so 
far as it is in your hands, and the other correspondence, either with 
Mr. Robertson or Mr. Green, so far as in your hands, connected with 
the property in controversy and the foreclosure of the deed of trust 
and the taking possession of the property ? 

A. I will do so. 

Q. Upon this default by Mr. Robertson in the payment of the in- 
terest were any proceedings taken by Mr. Green ; and, if so, what, in 
the way of enforcing this Robertson deed of trust ? 

A. As early as April or May, 1878, if not before, one or 

444 two dafaults having been made in the payment of the in- 
terest notes, Mr. Green began to be very uneasy about it, taxes 
having also accrued and remained unpaid, and wrote to us very ur- 
gently in regard to our making an effort to collect from Robertson, 
and I had various interviews with him on the subject, but they 
resulted in no payment by him, and the correspondence went on, 
and Mr. Green instructed us that if Robertson did not pay the in- 
terest and did not pay the taxes that he should foreclose, and in- 
structed me to see if he could not or would not pay anything ; and, 
if not, to see if I could not get possession of the rents, so the rents 
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might be employed towards keeping down the interest; and I had 
one or more interviews, and had some correspondence with Robert- 
son on that point, if he was not going to be able to pay at once, with 
reference to turning the rents over to Green. The result of it all 
was that in August, 1S78, Mr. Robertson finally went through the 
form of delivering possession of the premises to me, as.trustee, by an 
order on the tenants, I think it was—it was evidenced b¥ some paper— 
an order on the tenants to pay the rents to me, as trustee, or my 
agent, and I put the matter in charge of Mr. KE. A. Cummings to take 

possession and collect the rents, and very shortly afterwards, 
445 under instructions from Mr. Green, I, as trustee, advertised 

foreclosure of the premises which was made, the foreclosure 
sale being early in October, 1878, at which sale, Green being the pur- 
chaser, | executed a deed to him as trustee. 

(Q). What bargain or contract, if any, was made by David R. Green 
with William Scott Robinson to the effeet that after such foreclosure 
he, Green, would carry this property for the benefit of Robertson 
until some future time, when Robertson should be entitled to redeem 
from the mortgage In controv rsy ¢ 


Objected to as leading. 


(). Was there any such understanding as this made on this ocea- 
sion. 

A. I know of no such bargain or contract. 

Q. Did you make any such with Mr. Robertson or with any one 
for him? 

Objected to. 


A. I made no such bargain or contract with Robertson or with 
any one for him. 

(Q). Was or was not the arrangement connected with the transfer 
of possession, so far as you know, expressed on the fuce of the paper 
and correspondence relating to the subject? 

A. It was. There was no other within mv knowledge. 

Q). State whether there was or was not any agreement or under- 

standing between yourself and Mr. Robertson by which he 
446 was to have any future Interest in the property after the fote- 
closure In que stion. 


Objected to. 


A. There was not. 

Q. Look at this paper bearing date August 50, 1878, and signed 
William Seott Robertson, and state what it is. 

A. This is a paper addressed to Francis B. Peabody, as trustee 
under the deed of trust, and executed by Robertson, consenting that 
[, as such trustee, should take possession of the premises described 
in the trust deed, and reciting that Robertson delivers to me the 
possession of the premises and requests the tenants to attorn to me. 
The body of the paper is in my handwriting, signed by Robertson. 
Before the signature there is a little clause in the handwriting of 
Mr. Robertson, by which he recites, “ It is understood you respect 
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the leases granted by and my reservation of the rooms mentioned 
in MecAllister’s lease.” Appended to this paper is a line dated Au- 
gust 30, 1878, addressed to Edward A. Cummings and signed by me 
us trustee as aforesaid, by which I request him, for me and as my 
agent, to receive from Robertson the possession of the premises 
above described and to receive the attornment of the tenants. In- 
dorsed on this paper is an instrument dated August 30, 1878, and 
signed by sundry parties, John McAllister and others, by which 
they recite they recognize the transfer of the possession from 
147 Robertson to me as trustee and attorn to me in respect to the 
premises occupied by them. 

(). Is this the document referred to as being the paper signed by 
Robertson on the occasion of the surrender of possession ? 

A. It ts. 

(). Look at this paper dated August 29, 1878, also signed by Mr. 
Robertson, and state what that is, whether you ever saw it before, 
and if it was presented to you; and, if so, by whom and when. 

A. Thisisa paper in the handwritingof Mr. Robertson and marked 
as the COpyV of a letter addressed by Mr. Robertson to Francis B. 
Peabody & Co., dated August 29, 1878. The original of this letter 
or this copy, one or the other, was presented to me by Mr. F. J. 
Smith, I should say, on the 30th of August. This bears date on 
the 30th, and the papers relating to the transfer were dated the 
30th, and that is doubtless the date this was handed to me by Mr. 
Smith. 

(). At your office? 

A. At my office. 

(). What took place on that occasion? Do you remember what 
was said between you and Mr. Smith? Have you any memoran- 
dum of what passed ? 

A. I have a memorandum made by myself respecting that inter- 
view ; it was made at or about the date of the interview; I think it 

is made by me in pencil on the back of the original letter 
148 of which this isa copy. I shall have to look and see. I 

have a memorandum in my papers respecting the interview 
with Mr. Smith ? 

(). Will you produce it on the next attendance? 

A. I will do so. 

Q. Do you recollect who was present besides yourself and Smith 
on this occasion ” 

A. At the time of my interview with Mr. Smith, I think there 
was no one present. 

Q. Do you know a man by the name of John McAllister? 


A. I do. 
(). Did you know him at that time? 
A. I did. 


Q). You are acquainted, then, with his appearance and looks? 

A. Yes, sir; I had known him for some time previously. 

Q. State whether or not he was present with yourself and Mr. 
Sinith on this occasion, so far as you recollect. 
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A. I think not. 
Adjourned to 2.50 p. m., Nov. 23d. 


Parties met, pursuant to adjournment, at 2.50 p. m., Nov. 23d, 
and the direct examination of the witness, F. B. Peanopy, was 
resumed, us follows ; 

Counsel for defendants Green offers the deed of the trustee, Fran- 

cis 5. Peabody, to David R. Green, bearing date October 7 # 
449 1878, recorded in book 792 of records. page 584, marked 
Mx. O. 


Objected to. 


(. At the former session we were speaking of the correspondence 
between David R. Green and your firm in re sJation to the foreclosure 
of the Robertson deed of trust in econtrovery. Have you now that 
ae spondence with you? 

| have here the correspondence in 1878, from, perhaps, April 
Lo P Ye ‘tober. 

(). Before we proceed to examine that correspondence, wiil you 
state whether David R. Green came on here in person during the 
period referred to and conferred with you? I wish to ascertain 
whether the communications from Mr. Green to your firm in writing 
are confined to this cor respondence, or whether he came on and uve 
verbal authority. 

A. I don’t remember I ever saw David R. Green in. Chicago. I 
don’t think he was ever here in the last 15 or twenty years. 

Then, do I understand you, your authority was derived from 
these written instructions and embraced in the correspondence? 

A. intirely so, SO far as I know. 

(). What is the first letter which you find relating to this period? 

A. The earliest letter in the files | have now with meis May Ist, 
1878. 

(). In whose handwriting is that? 

A. That is the handwriting of David R. Green by Robert B. 
Green, his son. 

Q. Do you know Robert L. Green’s handwriting? 
AHO ~ Yes, sir. 
And you also know David R. Green’s handwriting * 

A. Ve is well indeed. 

(). When was that letter received ? 

A. In due course of mail after it was written; probably received 
on the 3d or 4th. 

(). It is one of a book of letters I see. How is it fastened to the 
binding ? 

A. It isin a file of letters of that period, We were in the habit of 
filing them by pasting them into a book—letters from all our cor- 
respondents—and containing a letter index upto within a few years. 
That was the form in which we filed aw: iy our letters latterly. We 
have a better form, but these are pasted in a book. 

Q. There is no convenient way of detaching it? 


~ 
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A. Except by taring it out. 
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Q. Will you please read this letter? 

Objected to. 

(). Will you, instead of reading the letter spoken of, please attach 
as part of your deposition copies of the correspondence between your- 
selves and David R. Green during the period mentioned in the ques- 
tion with reference to this Robertson trust deed, and also in answer 
to this interrogatory give the dates of the letters from Mr. Green, 
and, if you can, the dates of the letters in return from your firm to 
him. 

451 Counsel for complainants objects to the letters being offered 

in evidence, on the ground that they are communications 
purporting to be between the defendants, David R. Green and his 
agent, Peabody, and it is not shown that the complainants had any 
knowledge of these communications, and it is not shown that the 
defendant Robertson or its agents had any knowledge of the con- 
tents of the letters, or that they acted with reference to them, and 
therefore such letters are incompetent and irrelevant. 

Counsel for complainants makes the same objection to the letters 
from David R. Green to the witness Peabody, and the further objec- 
tion to the letter-press copies of letters from Peabody to Green be- 
cause the original letters are not produced or accounted for. 


A. I have looked this’ correspondence through somewhat hastily: 
and in giving the dates of letters may not include all; I will after- 
wards examine to see if I have. I produce letters from David R. 
Green to F. Bb. Peabody & Co. of the following dates: 

April 29, 1878.—Def’ts’ Ex. 6. 

May Ist, 1878.—Def’ts’ Ex.7. 

May 20th, 1878.—Def’ts’ Ex. 9. 

June 5th, 1S78.—Def’ts’ Ex. 12. 

June 11, 1878.—Def’ts’ Ex. 16. 
452 June 14, 1878.—Def’ts’ Ex. 18. 
June 14, 1878.—Def’ts’ Ex. 19. 

August 27, 1878.—Def’ts’ Ex. 21. 

August 29, 1878.—Def’ts’ Ex. 23. 

October 3, 1878.—Def’ts’ Ex. 28. 

October 12, 1878.—Def’ts’ Ex. 30. 

October 18, 1878.—Def’ts’ Ex. 3 

October 21, 1878.—Def’ts’ Ex. 32. 


te 


[ produce letter-press copy-book containing copies of letters from 
I’. B. Peabody & Co. to David R. Green & Co. of the following dates : 

May 3, 1878.—Def’ts’ Ex. 8. 

May 24, 1878.—Def’ts’ Ex. 10. 

May 30, 1878.—Def’ts’ Ex. 11. 

June 7, 1878.—Def’ts’ Ex. 15. 

June 11, 1878.—Def’ts’ Ex. 17. 

June 17, 1878.—Def’ts’ Ex. 20. 

Aug. 27, 1878.—Def’ts’ Ex. 22. 

September 2, 1878.—Def'ts’ Ex. 26. 


* 
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October 1, 1878.—Def’ts’ Ex. 27. 
October 9. 1878.—Def’ts’ Ex. 29. 
October 23, 1878.—Def’ts’ Ex. 35. 


[ will attach to my deposition copies of these letters. 


(). I believe you stated you knew John MeAllister ? 

A. Yes, sir; | have known him since 1877, 1 should think, or 
thereabouts. 

—. Mr. McAllister has testified to this effect, that about the end of 
the month of August, 1878, he spoke to you and referring to Mr. 

Robertson’s property and this deed of trust, and that you then 
453 told him you would be happy to take the money at any time; 

you didn’t want the property at all. Did you have any such 
conversation at any time with Mr. McAllister? 

Objected to as being leading and improper in form until the wit- 
ness’ memory has first been exhausted by asking him the substance 
of the conversation, if any, without leading him to any particular 
subject or branch of the conversation. 

A. I do not reeall definitely any such conversation. It is possible 
that some time before the foreclosure, in conversation with MeAllis- 
ter, I may have told him Mr. Green wanted his money and did not 
want to take the property if he could help it; that what he wanted 
was his money. I don’t reeall specifically such a conversation, but 
it is possible | may have stated that to McAllister, that Mr. Green 
wanted his money if he could get it, and he didn’t want to take the 
property unless he was obliged to. 

Q. Did you on that occasion or any other make with MeAl- 
lister an arrangement by which Mr. Green was to hand back the 
property to Mr. Robertson after that time? 

Objected to as before. 

Q. Mr. McAllister says that was the arrangement; he was to hand 
the property again to Mr. Robertson. I ask you whether you made 
any arrangement such as McAllister states ? 

A. I made no arrangement with McAllister at that or any 

454 other time by which after a foreclosure of the property it was 

ever agreed to be returned to Mr. Robertson. I take it that 

is What McAllister must have referred to in the deposition you read 
from. : 

Q. McAllister states “the intention was to put me in possession as 
agent.” What do you know about Green or yourself having had 
any such intention ? 

Objected to as before, and for the further reason it is incompetent 
to give the condition of either: it is Incompetent to give the condi- 
tion of either Mr. Green’- or Mr. Peabody’s mind other than it was 
communicated to Mr. Robertson or his agent. 

Q. Do you know of any fact or circumstances with reference to 
this question as to whether there was any intention formed or ex- 
pressed by Mr. Green or yourself of putting MeAllister into posses- 
sion of this property? 
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Objected to unless it was communicated to Robertson or his agents. 


A. There was no such intention communicated to me bv Mr. 
Green. I had no such intention or purpose, and never communi- 
cated such intention or purpose to Mr. Green or Mr. Robertson or 
Mr. McAllister. 

Q. When and from whom did you for the first time hear of the 


plan of taking possession of this property? 
455 A. Mr. Green wrote me repeatedly, complaining that Rob- 


ertson was collecting the rents and paying over nothing. 
Counsel for complainant objects to that portion of the answer 
stating what Green wrote. 


(). The writings are the letters you have already referred to? 

A. Yes, sir. I don’t know as | remember precisely the form of 
the question. 

Q. The question was, When and from whom did you first hear of 
the plan of taking possession ? 

A. It was from Mr. Green that I first heard the idea of taking the 
possession of the property and getting the rents, and it was, I should 
think, perhaps, in April or May, 1878. Possibly he may have writ- 
ten me to the same effect earlier, but I am not confident of it. 

Q. What authority, if any, outside of the letters you have intro- 
duced in evidence, had you from Mr. Green to act in reference to 
this trust deed and these premises? 


Objected to. 


A. I had no authority except what I derived from his letters. 

(). Do you know whether Mr. Robertson and MedAllister were 
aware that your communications with Mr. Green was by correspond- 
ence by letters back and forth ? 

A. Mr. Robertson was so aware, because I told him so. I don’t 

remember whether I said anything to McAllister on the sub- 
456 ject of my letters to Green. I don’t now recall whether I did 
or not, 

(). What do you remember as to forwarding letters from Rob- 
ertson to Green, with the knowledge of Robertson that you were 
forwarding them? 

A. I forwarded one or more letters from Robertson to Green at 
his request, and also one or more letters to Robertson at Mr. Green’s 
request. 

Q. Mr. McAllister speaks of another conversation he had with you 
upon the subject of closing up the trust deed to sell the property. 
He says he was afraid these gentlemen, meaning the creditors, as I 
understand it, were going to make trouble, and that he said to you 
you had better foreclose the trust deed ; that this conversation was 
soon after Mr. Robertson went into bankruptey—not very long, not 
many days. Did you have any such conversation as that with him 
on that subject? 


Objected to. 


26—1083 
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\. I don’t recollect that Mr. McAllister said to me I had better 
foreclose the trust deed; he may have done so; I don’t remember. 

(). What is the fact as to the date of any instruction from Mr. 
Green Upon the subject of foreclosure? 

A. Thad a written order from David R. Green, dated June 6, 
1878—a formal order to proceed and advertise and sell under a trust 
deed. 

(Q). Have you that order now in your hand? 

A. Yes, sir. 

(. Signed by Mr. Green? 
457 A. Yes, sir. 

Will you please attach it, or a copy of it, to your depo- 
sition. (Defendants’ Kxhibit No. 1: >.) same objections to letters. 
Did you have other orders after that? 

A. An order from him to my cashier and clerk to bid at the sale. 

Q). Is that contemporaneous with the other? 

A. It is of the same date. (Defendants’ Exhibit No. 14.) Same 
objection. 

Q. What order did you afterwards have? 


Objected to. 


» 


A. Final order, dated August 27, being a formal order of fore- 
closure from Green to Peabody, trustee, Instructing me to proceed 
to advertise and sell under the Robertson trust deed, and a like 
order of the same date, signed by Green, to’ H. Rieke and T. ( 
Dickinson, or either of them, directing them to attend at the fore- 
closure sale and bid for him. 


Objected to as before. 


Counsel for defendants offers in evidence the orders referred to by 
the witness, copies of which are hereto attached, marked Defendant’s 
Exhibit Nos. 24 and 25 

Objected to as before to the letters offered. 

Q. Can you state when you received the second order of August 
27th ? 

A. I should say I received it on the 2d of Se pte mber. 
458 Q. What is the fact upon this question, whether or not, 
after the taking of possession, which it appears was on the 
30th of August, 1878, you entertained or acted upon any directions 
or instructions of Mr. John MeAllister in this matter? 

A. I did not at any time act upon the instructions of John Mce- 
Allister in reference to it. 

Q. What is the fact as to whether or not, in making publication of 
notice of September srd, 1868, you were acting in pursuance of the 
directions contained in Mr. Green’s order of Aug. 27, 1878? 


Objected to as incompetent and leading. 


A. I was acting in pursuance of the order of Mr. Green referred 
to. 


Q. Do you remember whether at that time Mr. John MeAllister 
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assumed any authority to direct or advise or consult with you as to 
the publication of that notice. And, if so,state what it is in that re- 
spect. 


Objected to. 


A. Mr. MeAllister did not assume any authority to direct what I 
should do, and I have no recollection of his giving me any advice 
on the subject. 

(). Mr. McAllister also states, after the sale of the assignee in bank- 
ruptey of the Robertson estate, he had a conversation with you in 

which the Robertson land was spoken of. He says I spoke to 
459 him, Peabody, about it; I said I supposed that was still fresh in 

his memory, that arrangement, and would he take the money ; 
“ Yes,” he says, “ take the money at any time, and glad to get it; don’t 
want the property ; it isin Mr. Green, but we don’t want it.” Do 
you remember having any conversation in which that language was 
used ? 

Objected to. 


A. I do not. 
(). What authority, at that time, had you with regard to transfer- 
ring Mr. Green’s interest in this land, this being after the assignee’s 
sale in bankruptcy ? 

Objected to, unless the authority was communicated to Robertson 
or his agents. 


A. I had no authority except such as I may have received from 
Green’s letters. I have not looked at all my files to see the whole 
of Green’s letters in regard to the Robertson property and the fore- 
closure. If it is desired, I can do that. I have only looked for Mr. 
Green’s letters down to a few weeks after the foreclosure. 

(). What is your recollection as to whether those subsequent let- 
ters made any mention of an authority in you to transfer any In- 
terest in this land, or make any bargains in regard to Mr. Green's 
interest in it? 

Objected to. 


A. I do not think, after the foreclosure, I at any time wrote to Mr. 

Green, or had any letter from Mr. Green, with reference to 

460s any sale or transfer of the property back to Robertson. My 
files will show, and I ean examine them, if desired. 

Q. Will you, after the adjournment, please examine the files of 
your letters and his to you to see whether any such authority was 
ever conferred by him in any of the subsequent letters you have 
mentioned—I mean up to the time of the assignee’s sale or a short 
time thereafter—bringing the search down to May or June, 1880? 

| ee will. 

Q. You have spoken of an interview with Mr. F. J. Smith, attorney 
for Mr. Robertson, at which he presented a letter from Mr. Robert- 
son, with regard to the transfer of possession, this being on the 30th 
of August, 1878, as I recollect, at your office. Did you or not make 


ee ae ee or 
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any memorandum ; and, if so, what and when did you make it, and 
where and how, of the results of the conversation between yourself 
and Mr. Smith on this occasion ” 
A. I have before me the original letter sent by Robertson, dated 
August 29), 1878, addressed to I’. B. Peabody AY Co., of Which il copy 
was introduced during my last examination. Upon the back of 
this letter T made an indorsement on the 350th of August, the date ; 
on which I received it from Smith’s hands, after Mr. Smith left my 
; office, of the substance of what I said to Mr. Smith on the subject. 
(). Will you please state what you did say to Mr. Smith on that 
occasion 
461 A. I told Mr. Smith at that time that Mr. Green had in- 
structed an immediate foreclosure, and that the property 
would be at once advertised. Ile said to me Robertson would 
| yield up possession at once to me, as trustee, and the same day I 
requested Mr. Cummings to go over and take possession. 
(). Have you given the substance of the conversation now ? 
A. I have given briefly the substance of the conversation about 
the points referred to, and beyond that there was no conversation 
I remember, except in the same line and to the same effect. 
Q. Will you please make a copy of the memorandums to which 
you have referred part of the copy of the letter upon which it is in- 


err i a 


dorsed ? 

Counsel for complainants objects to the attaching of the memo- 7 
randum as a part of the letter. It does not appearmo be signed by 
either of the parties, and it appears from the testimony of the wit- 
ness that 1t was not made in the presence of Mr. Smith, Robertson, 
or the complainants in this case. 


) 


Q. Will you please read the memorandum * 

A. I have already stated 1t is on the back of the original letter: 

“ Received by hand of F. J. Smith on August 30th, whom we 

462 informed that Mr. Green had instructed Immediate foreclos- 

ure, and that the property would be at once advertised. Ile 

said Mr. Robertson would yield possession at once, and F. B. P., 

trustee, requested Mr. Ek. A. Cummings to go over and take posses- 
sion for him, which was done.” 

(). Mr. Smith has stated his recollection of this eenversation with 
you, and I find in his deposition this language : “That I understood 
from Mr. Robertson that he, Peabody, addressing him as though he 
had authority, as | suppose he had, in the matter, was willing that if 
Robertson should turn over yy session of the hotel property and get 
the tenants to attorn to him, representing Mr. Green in the matter, 
that they would go on and advertise and sell under their trust deed, 
and then, if Robertson could gel foot loose—] think | used that exact 
phrase—they would be willing to let him redeem the property and 
take it back after paying the amount due, with interest, with a set- 
tlement of the rent and payment of all costs and expense. Mr. 
Peabody stated such an arrangement had been made and would be 
satisfactory, and all Mr. Green wanted was to get his money and 4 
interest ; that he was loaning his money for the interest and did not 


; 
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care to keep anybody’s property if he could get his money. I have 
a sort of faint recollection, if it can be called a recollection, that 
Mr. Peabody spoke about some commissions that were unpaid to 

him or his firm, growing out of this loan, and it was under- 
463 stood that should be included in the redemption. Please 

state whether vou had any conversation, and, if so, what, with 
Mr. Frank J. Smith on the subject of allowing the redemption which 
Mr. Smith refers to after the sale. 

A. I have no recollection of any conversation with Mr. Smith in 
which a redemption of the property, after foreclosure, was provided 
for or agreed on or suggested. 

Q. Mr. Smith states, “‘ Mr. Peabody said, then he must not expect 
them to hold it unreasonably ; that if they got a chanee to dispose 
of it after waiting a reasonable time, so that they could get their 
money and interest after they had waited, as he said, a reasonable 
time; to which I replied, of course there would be probably no 
trouble about it; and then we had some talk about MeAllister being 
the agent of the property.” Do you recollect any conversation on 
the subject of a repurchase under any of the circumstances? If so, 
please state it. 

A. I do not affirmatively remember there was any conversation 
on the subject of a repurchase by Robertson on his reaequiring the 
properiy at all; if there were any such conversations there was no 
more said by me than to express an opinion whether or not Mr. 
(ireen would probably be willing to sell back the property to Mr. 
Robertson at some future time if he had money to buy it. 

Counsel for the complainant objects to that portion of the 
164 answer in which the witness gives what might have been 
said, unless he has a recollection on the subject. 

A. I have always been very scrupulous and careful not to under- 
take to make any agreement on the subject, but have sometimes ex- 
pressed my opinion, making it to be distinctly understood it was 
only my opinion, whether or not the mortgagee, if he became the 
purchaser, would allow the mortgagor to repurchase. 

Counsel for complainant objectsto the answer, and moves to strike 
it out on the ground that it is wholly incompetent, especially that 
portion of the answer which relates to the witness’ general custom 
or habit in foreclosure matters, unless he has an independent recol- 
lection of what was said and done in reference to this particular 
matter, and states it as his recollection. 

465 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 28 day of May, A. D. 1885. 
Present: Mr. McCoy; Mr. Paddock. 
Francis B. Peaspopy, a witness on behalf of the defendant, was 
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further examined in chief by Mr. Pappock, and deposes and says as 
follows: 


Q. Mr. John McAllister has testified in relation to a conversation 
between himself and yourself, occurring after the taking possession 
by David R. Green of the premises in controversy. Will you please 
state what authority, if any, you had from said Green, at the time of 
the said taking of possession, or at any later time, to make on behalf 
of Green any bargain or agreement as to giving William Scott Rob- 
ertson the right of redemption or repurchase of said premises, and 
whether you were assumed or professed to have towards said Me- 
Allister such authority ? 


Mr. McCoy: I object to that portion of the interrogatory which 
calls for the authority of Mr. Peabody in the matter, as it is imma- 
terial and incompetent, unless the facts were communicated 

466 to Mr. Robertson or his agents, or to the complainant. 


A. I never had or received from David R. Green at any time 
any authority to make in his behalf any bargain or agreement as to 
giving Mr. Robertson the right of redemption or a repurchase of the 
premises, and never stated to Mr. McAllister or to any one else that 
I ever had any such authority. 

(). Please look at the notice of sale and trust deed in controversy, 
and state the circumstances under which such notice was published, 
why it was put into the Weekly Journal, what.was your under- 
standing of your duty as trustee in regard to publishing it ina 
weekly rather than a daily paper under the language of the power, 
and state whether there was any special exception made itn this 
instance and what reference, if any, your action had to the keeping 
of the sale secret or any other improper motive; state fully as to this 
matter. 


Counsel for the complainant objects to the question, first, as being 
leading in form; second, the motives Mr. Peabody may have had in 
his mind in following the course he did in regard to the notice are 
immaterial and incompetent, except so far as they are disclosed by 
the notice itself, and for the further reason, the notice and the recitals 

of the trust deed and the trustee’s deed, on the questions of 
467 publication and notice, cannot be explained or questioned by 
this witness by parol testimony. 


A. The trust deed required notice of foreclosure sale to be pub- 
lished once in each week for four successive weeks in some news- 
paper or some other paper authorized by law to publish legal notices 
that might at that time be published in said county of Cook. I 
always had some doubt whether the publication in a daily paper 
once a week would be construed by the courts to conform to the pro- 
visions of the trust deed, and considered that publication in some 
weekly paper was a safer course. I have no doubt for that reason 
this publication was made in a weekly paper. Why it was made in 
the Weekly Journal rather than any other paper I have no recol- 
lection. I had no motive in publishing it in one weekly paper 
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rather than another. I published many notices in the Journal. I 
pant recollect at this time why the Weekly Journal was selected 
rather than any other newspaper. 


Counsel for complainant moves to strike out the answer as im- 
proper. 


Q. What knowledge of the nature of the circulation of the Weekly 
Journal had you at the time you so inserted this notice? 


Objected to as immaterial. 


A. So far as I know, I had no knowledge on the subject of the 
extent of the circulation. 

468 Q. Was the Weekly Journal in good credit at that time, so 

far as you know, as a means of advertising sales of this class? 


Objected to as immaterial. 


A. The Journal, in all its editions, so far as I know or believe, was 
a reputable paper and enjoyed the confidence of the community, and 
was read by the community, and I know of no reason why it was 
not as suitable a medium of advertising as any other. 

(). In regard to sales in gross, what was your reason for not sell- 
ing the premises in separate lots; were the lots separately offered ? 
State all you know on this point. 


Objected to as incompetent and iminaterial, and because he has 
recited in his deed the manner of sale, and now cannot be heard to 
dispute or explain it; and for the further reason that the trust deed 
and notice as published advertising the sale also recite the manner 
and reasons of the sale, and the witness cannot be heard to contra- 
dict or dispute them. 


A. The trust deed provided that at a foreclosure sale the trustee 
might sell the premises entire and without division or in parcels. 
This property consisted of one entire building, covering the whole 
Madison-street frontage of the property, and on the rear of the lots 
one or two brick houses fronting upon a side street. Where property 
was susceptible of division and sale without injury—selling one 

part without injury to the sale of the other—and at the foreclo- 
469 sure sale any person present expressing a wish to buy a = of 

the property instead of the whole I always offered and sold it in 
parts; but if there was no one present who offered or expressed a 
wish to buy less than the whole of the property, it was my habit, 
under the authority in the trust deed, to sell it as a whole. I speak 
of this as general practice. In this particular case I had no bid or 
offer from any one to bid on any parcel of the property less than the 
whole: if I had had I should have sold it in parcels, if I found that 
it could be so sold without injury, and it was for this reason it was 
sold in bulk; no one expressed a wish to buy any less part than 
the whole. Ido not remember that at the place of sale I offered it 
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in parcels, but if any one had expressed a wish to buy less than the 
whole I should have so offered it. 


Ven “cr oo > - > . 
Cross-examination reserved. 


Adjourned to Friday, 2 p. m, June 1. 


y 


Cross-examination waived Friday, June 1, 1883, at 2 o’clock p.m. 


ATO In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Tayror, Complainant, vs. Ropertson et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, day the 15th day of June, A. D. 1885. 


Present: Mr. McCoy; Mr. —— (for Mr. Paddock). - 


Francis B. Pearopy, a witness on behalf of the defendant-, was 
further examined in chief by Mr. Pappock, and deposes and says as 
follows: 

Q. Do you know Mr. Charles B. McCoy, one of the solicitors for 
complainants? 

A. I do. 

Q. Has your attention been called to the testimony of Mr. MeCoy 
in this ease relating to the conversation between him and yourself 
some time between November 14, 1877, and January 24, 1878, about 
the Nathan S. Grow incumbrance In this controversy ? 

A. My attention has been called to that testimony of Mr. MeCoy. 

(). Please state whether vou met Mr. McCoy at or about the time 
mentioned and had with him any conversation about the matter 

referred to in the previous question. If so, please state 
471 ~=what was said by both, and especially whether you told him 

or gave him to understand that both trust deeds were in 
forcee—that of Grow to Gallup and that of Robertson to vourself— 
and what, if anything, was said by you as to the amount of incum- 
brance on the land at that time, and any other facts connected with 
the matter, to your knowledge. 

A. Lhave a somewhat Imperfect recollection of a conversation 
with Mr. MeCoy, the date of which I do not, however, recollect, in 
regard to the Grow-Robertson property. I cannot, from recollee- 
tion, vive the details of the conversation, but think that Mr. MeCov 
made some inquiry of me in regard to the incumbrance on the 
property in question. I did not tell Mr. McCoy that beth trust 
deeds—the one to Mr. Gallup and: the one to me—were in force, in 
any sense, as representing two different loans. I might have told 
him—although | do not now recollect distinetly on that point—that 
the original trust deed (a release of it) had not been filed for record, 
and I did not tell him or give him to understand that there was 
more than one indebtedness of $35,000 upon the property ; if—which 
[do not remember—I went into the details of the matter, I, of 
course, told him the trust deed to me was simply a renewal of the 
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trust deed to Mr. Gallup, but whether the conversation went through 
the details of the matter I don’t recollect. 

Q. Mr. McCoy speaks of a conversation between himself and 

Mr. Benjamin E. Gallup not far from the time of the inuter- 
472 view between McCoy and yourself. Please state what had 
been and what were your business relations to Mr. Gallup at 

the time referred to by Mr. McCoy, and what were Mr. Gallup’s 
business relations with David R. Green at that time, if you know; 
what, if anything, had Mr. Gallup at that time to do with the Wil- 
liam Scott Robertson loan matter about which you have testified ? 

A. At the time referred to the partnership between Gallup and 
myself had been dissolved some two years, more or less. Mr. Cal- 
lup had been absent in Europe the greater portion of the time, and, 
so far as I know or believe, had had nothing to do with the busi- 
ness of Mr. David R. Green, who held this mortgage. All the corre- 
spondence and business in relation to it, so far as I know or believe, 
having been done by Mr. Green through me or Francis B. Peabody 
& Co., L have no reason for supposing that Mr. Gallup knew any- 
thing about the situation of Mr. Green’s matters, this mortgage or 
any other, after the year 1875. 

Cross-examination waived by complainants. 


473 Trust Deed. 


This indenture, made this first (1) day of April, in the year of our 
Lord one thousand eight hundred and seventy-one (A. D. 1871), 
between Nathan 8. Grow (a bachelor), of the city of Chicago, in the 
county of Cook, and State of L[llinois, party of the first part, and 
Benjamin E. Gallup, of the same place, party of the second part: 

That whereas the said Nathan S. Grow is justly indebted unto the 
legal holder of the principal promissory note hereinafter described 
in the principal sum of thirty-five thousand (35,000) dollars, lawful 
money of the United States of America, being for a loan thereof on 
the day of the date hereof made by said legal holder to said Nathan 
S. Grow, secured to be paid by a certain principal promissory note 
of the said Nathan 8. Grow, bearing even date herewith, payable to 
the order of the said Nathan 8S. Grow, and endorsed by him, in and 
by which said principal note the said Nathan 8S. Grow promises to 
pay to the order of himself the principal sum of thirty-five thou- 
sand (35,000) dollars five (5) years after date thereof, with interest 

thereon at the rate of nine (9) per cent. per annum, payable 
474 half-yearly on the first (1) day of October and of April in 

each year until said principal sum is fully paid, and both 
principal and interest payable at the First National Bank of Chicago, 
with exchange on New York, which said several installments of in- 
terest for said period of five (5) years are further evidenced by ten 
(10) interest notes or coupons, of even date herewith, for the sum of 
fifteen hundred and seventy-five (1,575) dollars each, in and by 
which said principal note it is agreed that if default be made in the 
payment of any one of the installments of interest aforesaid at the 
time and place when and where the same becomes due and payable 

27—1083 
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as aforesaid and such default shall continue for thirty (30) days after 
such installment becomes due and payable as aforesaid, then, at the 
election of the legal holder of said principal note, the said principal 
sum of thirty-five thousand (35,000) dollars shall at once become 
due and payable, anything to the contrary therein before contained 
to the contrary notwithstanding, such election to be made at any 
time after the expiration of said thirty (50) days, without notice: 

Now, therefore, the said party of the first part, for the better se- 
curing the payment of the said sum of money mentioned in said 
principal note, with the interest thereon, according to the true In- 

tent and meaning thereof, and also for and in consideration 
475 of the sum of one dollar to him in hand paid by the said 

party of the second part, the receipt whereof is hereby ac- 
knowledged, has granted, bargained, sold, aliened, released, con- 
veyed, and confirmed, and by these presents does grant, bargain, 
sell, alien, release, convey, and confirm, unto the said party of the 
second part and his successors in trust and assigns for ever all the 
certain lot, piece, or parcel of land situate, lying, and being in the 
city of Chicago, county of Cook, in the State of Illinois, known and 
described as follows, to wit: 

Lots numbered twenty-seven (27) and twenty-eight (28) and the 
west twenty-three (23) feet of lot numbered twenty-six (26), all in 
block numbered six (6), in Maleom MeNeill’s subdivision of blocks 
six (6), seven (7), and eight (8), in Wright’s addition to Chicago, 
reference being had to the plat of said MeNeill’s said subdivision, 
recorded in the recorder’s office of said Cook county in book 162 of 
maps, at page 50, or to the said record of said plat, said premises being 
otherwise described as follows, to wit: Commencing at the point of 
intersection of the north line of West Madison street with the east line 
of Sheldon street; running thence east on said north line of West 
Madison street seventy-three (73) feet; running thence north on a 
line parallel with the east line of Sheldon street one hundred and 
sixteen (116) feet to an alley; running thence west on the south 

line of said alley seventy-three (73) feet to the east line of 
476 = Sheldon street; running thence south on said east line of 

Sheldon street one hundred and sixteen (116) feet to the place 
of beginning, together with the block of three four-story and base- 
ment brick stores, with stone fronts, standing on said land, and the 
block of two-story and basement brick dwelling-houses about to be 
erected on said land, and all other buildings and improvements 
thereon and all that may be placed thereon— 

Together with all and singular the tenements, hereditaménts, and 
appurtenances thereunto belonging or in any wise appertaining, and 
the reversion and reversions, remainder and remainders, rents, issues 
and profits thereof, and also all the estate, right, title, interest, dower, 
and right of dower, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said party of the first 
part of, in, and to the same and every part and parcel thereof, with the 
appurtenances : 

To have and to hold the above granted, bargained, and described 
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premises, with the appurtenances, unto the said party of the second 
part, lis suecessors in trust, and assigns forever : 

In trust, nevertheless, that if default shall be made in the payment 
of the said principal sum of money above mentioned (whether thesame 
shall become due by election as aforesaid or by the regular maturity 

of said note five (5) years after the date thereof), or if the said 
177 Nathan 8. Grow, his heirs or assigns, shall at any time here- 

after, until said principal sum and all arrearages of interest 
thereon shall be fully paid, suffer said premises or any part thereof 
to be sold for any taxes or assessment whatsoever, or shall do Or per- 
mit to be done to,in, upon, or about said premises or any part there- 
of anything that may in anywise tend to diminish the value there- 
of, or to impair, weaken, or diminish the security intended to be 
effected under and by virtue of this instrument, or shall neglect or 
fuil to keep all the buildings except outhouses that now are or here- 
after may be situate upon said premises insured, and cause such in- 
surance to be made payable in case of loss to the said party of the 
second part or his successors in trust, and the policies of insurance 
and all renewal certificates thereof to be delivered to him or them, 
as hereinafter covenanted and provided, or shall fail in anywise 
promptly and faithfully to fulfill, keep, and perform all and singular 
the covenants and agreements contained in these presents by him 
or them to be kept and performed, then and from thenceforth it shall 
be lawful for the said party of the second part or his successors in 
trust, on application of the legal holder of said principal note, with 
or without a previous entry upon said premises, to sell and dispose 

of said premises hereby granted or intended so to be, and all 
478 ___—iright, title, benefit, and equity of redemption of said party of 

the first part, his heirs and assigns, therein, at public auction, 
to the highest bidder for cash, having first given twenty (20) days’ 
notice of the time and place of such sale (such sale to be made at 
the north door of the court-house of the county of Cook, in the city 
of Chicago and State of Illinois), by advertisement in any one of the 
daily newspapers that may at that time be published in the English 
language in said city of Chicago, personal notice of such sale to said 
party of the first part, his heirs or assigns, or any persons Claiming 
by, through, or under him being hereby expressly waived and ex- 
cused, and in the name of the said party of the second part or his 
successors in trust to make, execute, and deliver to the purchaser or 
purchaser at such sale a good and sufficient deed or iol of convey- 
ance in the law for the premises sold, in fee-simple, and all the rentals 
that may be contained in such deed or deeds, setting forth the fact 
of such default as aforesaid, due notice, advertisement, and sale, and 
any and all such other facts and statements as may be proper to ev1- 
dence the legality of such sale and conveyance, and that the same 
has been duly made in all respects so as to meet all the requirements 
herein contained or arising in law, and as may be necessary to con- 
vey a good title, shall be deemed to be true, and shall be considered 

and taken on all occasions, and as between all persons, as 
479 ~— prima facie evidence of the truth of all the facts and matters 
set forth in such recitals, and such deed or deeds shall be 
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effectual to pass the title and all the right and equity of redemption 
of said party of the first part, his heirs and assigns, in and to the 
premises sold, and out of the money arising from such sale the said 
party of the second part, or his successors in trust, shall pay— 

First. All the costs, charges, and expenses of such advertisement, 
sale, and conveyance, including commissions such as are at the time 
of such sale allowed by the laws of Illinois to sheriffs on sale of real 
estate on execution in said Cook county. 

Second. All premium money paid lor any insurance as hereinafter 
provided, and all money and sums of money which said party of the 
second part or his suecessors in trust or the legal holder of said prin- 
cipal note may at any time before such sale pay or expend to redeem 
said above-described premises from any sale for taxes or assessments, 
or to save the same from sale on account thereof, or to protect the title 
or possession of said premises or any part thereof, with interest on 
all money so advanced or expended at the rate of ten per centum 
per annum from the time ofso paying or expending the same up to 
the time of such sale. 

Third. All of said principal money first hereinbefore mentioned 
and the acerued interest thereon that shall at the time of such sale 

remain unpaid; and 
450 Fourth. Render the overplus of the purchase-money, if any 
there be, unto the said Nathan 8S. Grow, his heirs or assigns, 
on reasonable request. 

And it shall not be obligatory upon the purchaser or purchasers 
at such sale to see to the application of the purchase-money ; which 
sale or sules so made shall bea perpetual bar, both in law and equity, 
against the said party of the first part, his heirs or assigns, and all 
all other persons claiming or to claim the said premises, or any part 
thereof, by, from, or under them or any of them. 

And the said party of the first part, for the purpose of enabling 
sald party of the secona part and his suecessors In trust to make an 
advantageous and judicious sale of said premises, do hereby author- 
ize and echpower him or them to adjourn said sale from time to time 
at his or their discretion, of which adjourned sale it shall be sufti- 
cient to give ten days’ notice by advertisement in such newspaper as 
aforesaid, the first publication whereof to be on the day following 
the day on which, but for such adjournment, said sale should have 
taken place; and the party of the second part or his successors in 
trust need not go the said place of sale to announce such adjourn- 
ment; and at such sale said party of the second part or his succes- 
sorsin trust may sell said premises entire, without division, or in par- 

cels, as he or they may elect. 
45] And the said party of the first part, for the consideration 

above mentioned, do hereby expressly waive and release all 
right and benefit which they have or to which they may be entitled 
in and to said preniises and the proceeds of sale thereof under and 
by virtue of an act of the General Assembly of the State of Illinois, 
entitled “An act to exempt homesteads from sale on execution,” ap- 
proved February 11th, A. D. 1851, and also an act entitled “An act 
to amend an act to exempt homesteads from sale on execution,” ap- 
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proved February 17th, A. D. 1857, as well as under any and all 
other acts of said General Assembly of a like character or fora 
similar purpose, and agree to surrender possession of said premises 
to the purchaser or purchasers at such sale peaceably on demand. 

And the said Nathan S. Grow, for himself and for his heirs, ex- 
ecutors, and adiministrators, does covenant and agree to and with 
the said party of the second part, his successors in trust and assigns, 
that he is well seized of the premises above described as of a good, 
sure, perfect, absolute, and indefeasible estate of inheritance in the law 
in fee-simple, and has good right, full power, and lawful authority 
to grant, bargain, sell, and convey the same In manner and form as 
aforesaid, and that the same are free from all other and former 
grants, mortguges, liens, Incumbrances, and from taxes, assessments, 

and sales therefor of any name, kind, nature, or deserip- 
482 tion whatsoever, and the same in the peaceable and quiet pos- 

session of the said party of the second part, his successors in 
trust, his and their assigns, against all and every person or persons 
lawfully claiming or to claim the whole or any part thereof he and 
they will warrant and forever defend. 

And the said Nathan S. Grow, for himself and for his heirs, ex- 
ecutors, and administrators, does covenant, grant, and agree to and 
with the said party of the second part and his successors in trust 
that he will well and truly pay the principal sum of money and in- 
terest thereon mentioned in said principal note according to the 
tenor and effect thereof, and will not at any time hereafter until the 
said principal sum and the interest thereon shall be fully paid suffer 
said premises or any part thereof to be sold for any tax or assess- 
ment whatsoever, nor do nor permit to be done to, in, upon, or about 
said premises anything that may in anywise tend’ to impair the 
value thereof, or to weaken, diminish, or impair the security in- 
tended to be effected under and by virtue of this instrument. 

And further that he and his heirs and assigns shall and will, at 
all times hereafter until said principal sum of money and all arrear- 
ages of interest thereon shall be fully paid, keep all the buildings, 
out-houses excepted, now situate or that may hereafter be erected 

upon said premises fully insured against loss or damage by 
ISS fire in some good and responsible insurance company or com- 

panies (the selection of such insurance company or companies 
to be left to the option of the said party of the second part or his 
successors in trust) in the fair insurable value of such buildings, 
and cause such insurance to be made payable in case of loss to the 
said party of the second pare, or his suecessors in trust, and deliver 
to him or them each, all, and every the policies of insurance there- 
for as soon as and whenever such insurance shall be effected, and all 
renewal certificates of such policies, and in default of so doing the 
said party of the second part, or his successors in trust, at his or 
their option, may eflect such insurance in his or their own name or 
names, or otherwise, and the premium money paid therefor shall be 
a charge upon said premises, and shall be and is hereby declared to 
be secured by this instrument in the same manner as the said prin- 
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cipal sum of money above mentioned Is secured, and such premium 
money shall be paid by said Nathan 8. Grow, his heirs, executors, 
or administrators, to the said party of the second part or his succes- 
sors in trust on demand, and may be collected at any time after the 
same shall have been paid, with interest thereon at the rate 
of ten per centum per annum from the time the same. shall 
be advanced; and the said party of the second part, or his suc- 
cessors in trust, shall hold each and all such policies of insurance 

as collateral and additional security for said principal sum 
484 of money and interest, and shall have the right to collect 

and receive any and all money and sums of money that may 
at any time become collectible or receivable upon each, all, and 
every of such policies of insurance and apply the same when received 
in the same manner as faras possible as Is hereinbefore provided for 
the upplication of the proceeds of a sale of said above-described 
premises under the power of sale hereinbefore contained, but noth- 
ing herein contained shall be construed as requiring the said party 
of the second part or his successors In trust to incur any expense or 
make any effort to collect any money that may become due on any 
of such policies of insurance, but if he or they shall elect not to col- 
lect the same, he or they shall make such election within a reason- 
able time after such money shall become colleetible, and Onl demand 
of said Nathan 8. Grow, his heirs or assigns, shall thereupon forth- 
with, after making such election not to collect, execute any necessary 
order or assignment to cause said Insurance money to be paid to 
said Nathan S. Grow, his heirs or assigns. 

A reconveyance of said premises shall be made by the said party 
of the secoud part or his successors In trust to said Nathan 8. Grow, 
his heirs or assigns, at his or their expense, on full payment of the 
indebtedness aforesaid and performance of the covenants and agree- 

ments made herein by the party of the first part, 
LSS And in ease of the death, absence from the city of Chicago, 

inability, or refusal to act of the said party of the second 
part at any time when his action under the foregoing powers and 
trusts may be required, then Francis B. Peabody, of Chicago afore- 
said, shall be, and he hereby is, appointed and made successor in 
trust to said party of the second part under this deed, with like 
powers and authority, and the title to said premises shall thereupon 
become vested in said suecessor in trust for the uses and purposes 


aforesaid, 

And in ease of the death, absence from the city of Chicago, in- 
ability, or refusal to act of said party of the second part and of the 
said Francis B. Peabody at any time when action under the’ fore- 
going powers and trusts may be required, then George L. Paddock, 
of Chicago aforesaid, shall be, and he hereby is, appointed and made 
successor in trust to said party of the second part and the said Fran- 
cis B. Peabody under this deed, with like powers and authority, and 
the title to said premises shall thereupon become vested in said suc- 
cessor in trust for the uses and purposes aforesaid, 

In testimony whereof the said party of the first part has hereunto 
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set his hand and seal, at Chicago aforesaid, the day and year first 
above written. 


NATHAN 8. GROW. [seat] 


Cancelled, released. 


486 STATE OF ILLINOIS, } 
(' ’ J: > ‘a '} Po » 88 . 
vounty of Cook, ily of Chicago, } 


I, H. P. Parmelee, a notary public in and for the city of Chicago, 
county and State aforesaid, and residing in said city, do hereby 
certify that Nathan S. Grow, who is personally known to me to be 
the real person whose name is subscribed to the foregoing instru- 
ment as having executed the same, appeared before me this day in 
person and acknowledged that he signed, sealed, and delivered the 
said instrument of writing as lis free and voluntary act for the uses 
and purposes therein set forth, and thereby conveyed all his right, 
title, and interest in and to the premises described in said instru- 
ment, and expressly waived and released all right, claim, benefit, 
privilege, advantage, and exemption under any and all homestead 
exemption laws, so called, of the State of Illinois. 

Given under my hand and notarial seal this first day of April, 
A. D. 1871. 

Cancelled. 

[SEAL. ] H. P. PARMELEE, 
Notary Public. 


( Endorsed.) 


STATE OF ILLINOIS, | 
Cook: County, j 


P s 8s > 


No. S95 LS. 


Filed for record Apr. 1, A. D. 1871, at — o'clock m., & recorded in 
book 649 of deeds, page 7D. 
NORMAN T. GASSETT, Recorder. 


[$35.00 dollars U.S. rev. stamps, cancelled. ] 


487 Exuipit 2 
Deposition of Peabody. 


$35,000. CHicaGo, Inuinors, Apri 1st, 1871. 

Five (5) years after date, for value received, | promise to pay to 
the order of myself the principal sum of thirty-five thousand 
(35,000) dollars, with interest thereon at the rate of nine (9) per cent. 
per annum, payable half-yearly, to wit, on the first ( 1) days of October 
and of April in each year until suid principal sum is fully paid, 
and both principal and interest payable at the First Nation: i) Bank 
of Chicago, with exchange on New York. 

The several installments of interest aforesaid for said period of 
five (5) vears are further evidenced by ten (10) interest notes or 
coupons of even date herewith. 
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It is further expressly agreed that if default be made in the pay- 
ment of any one of the installments of interest aforesaid at the time 
and place aforesaid, when and where the same becomes due and 
payable, and such default shall continue for thirty days after such 
installment becomes due and payable as aforesaid, then and in that 
event the said principal sum of thirty-five thousand (35,000) dollars 
shall, at the election of the legal holder thereof, at once be due and 
payable, anything hereinbefore contained to the contrary notwith- 
standing, such election to be made at any time after the expiration 

of said thirty days, without notice. 
The payment of this note is secured by a trust deec on 
488 real estate In Chicago aforesaid, to which are affixed United 
States revenue stamps for thirty-five dollars, duly eanecelled. 


: NATILAN S) GROW. 


| Written across the face:] Cancelled. Released by notes of Wim. 
Seoit Robertson. 


Know all men by these presents that I, the subseriber, am justly 
indebted to the legal holder of the promissory note hereinafter men- 
tioned in the sum of thirty-five thousand dojlars, secured to be paid 
by a promissory note for said sum of thirty-five thousand (35,000) 


dollars, of even date herewith, made by me, payable to the order of 


myself five (5) years after its date, with interest thereon at the rate 
of nine (9) per cent. per annum, payable half-yearly, to wit, on the 
first (1) days of October and of April in each year until said prin- 
cipal sum is fully paid, and both principal and interest payable at 
the First National Bank of Chicago, with exchange on New York ; 
by which note it is further expressly agreed that if default be 
made in the payment of any one of the installments of interest 
aforesaid at the time and place aforesaid when and where the same 
becomes due and payable, and such default shall continue for thirty 
days after such installment becomes due and pavable as aforesaid, 
then and in that case the said principal sum of thirty-five thousand 
(55,000) dollars shall, at the election of the legal holder of said 

note, at once become and be due and pavable, anything 
1S9 therein before contained to the contrary notwithstanding, such 

election to be made at any time after the expiration of said 
thirty days, without notice : 

Now, therefore, In consideration of the premises, I do hereby make, 
constitute, and appoint Benjamin E. Gallup, of the firm of Gallup 
WN Peabody, Or any other attorney ot any court of record*in the 
United States of America, to be my true and lawful attorney, irrevo- 
cably for me, and in my name, place, and stead to appear in any 
court of record, in term time or in vacation, in any State, district, 
or Territory of the United States at any time after said note becomes 
due, whether by election, as aforesaid, or by the expiration of said 
five (2) Vvears, Lo waive the service of process and confess il judg- 
ment in favor of the legal holder of said note upon the said note for 
the above sum, or for asmuch as appears to be due according to the 
tenor and effect of said note and interest unpaid thereon to the day 
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of the entry of said judgment, together with the costs and one hun- 
dred (100) dollars for the attorneys’ fees, and also to file a cognovit 
for the said amounts, with an agreement therein that execution may 
issue forthwith, and that no writ of error or appeal shall be prose- 
cuted upon the judgment entered by virtue hereof, nor any bill in 
equity filed to interfere in any manner with the operation of said 
judgment, and to release all errors that may intervene in the enter- 
ing up of said judgment or issuing the execution thereon, here- 
490 by ratifying and confirming all that my said attorney may 
lawfully do by virture he reof. 
Witness my hand ‘and seal this first (1) day of April, A. D. 1871. 
Cancelled. 


NATHAN 8S. GROW. [seat.] 


(Endorsed :) Pay David R. Greene, or order. Nathan S. Grow. 


49] Trustee s Deed. 


Whereas William Scott Robertson made and endorsed his princi- 
pal promissory note, dated April 2nd, A. D. 1877, for thirty-five thou- 
sand dollars (35,000), payable to the order of himself three (3) years 
after its date, with interest at the rate of 7} per cent. per annum, 
payable half-yearly, in and by which note it was further provided 
that if default should be made in the payment of any one of the in- 
stallments of interest aforesaid at the time and place when and where 
the same should become due and payable, and if such default should 
continue for thirty days after such installment should become due 
and payable, then the said principal sum of thirty-five thousand 
(35,000) dollars should, at the election of the legal holder of said 
principal note, at once become and be due and pavable, such election 
to be made at any time after the expiration of said thirty days with- 
out notice, said interest installments for three years being further 
evidenced by six (6) interest notes; to secure the payment of which 
said principal note and interest the said William Scott Robertson, ib 
widower, of the city of Chicago, in the county of Cook and State of 
Illinois, made, acknowledged, and delivered his certain trust deed, 
dated April 2nd, A. D. 1877, which was filed for record in the re- 
corder’s office of Cook county, Illinois, on July 23, A. D. 1S77, 
492 and recorded in book 714 of records, at page 270, whereby he 
conveyed to the undersigned, Francis Bb. Peabody, trustee, of 
the city of Chicago, in the county of Cook and State of Illinois, the 
premises in said deed and hereinafter described, to hold the same in 
trust (amongst other purposes), that if default should be made in the 
payment of said —— sum of money (whether the same should 
have become due by election as aforesaid or by the regular maturity 
of said principal note three (3) years after its date), then it should be 
lawful for the undersigned, on application of the legal holder of said 
ose ipal note, to sell and dis spose of said premises and all right, title, 
enefit, and equity of redemption of said William Scott Robertson, 
his heirs and assigns, therein by public auction, to the highest bidder 
for cash, first giving notice of the time and place of such sale (such 
sale to be made at some place in the said county of Cook and State 
28-—1083 
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of Illinois) by publication once in each week for four successive 
weeks, the first publication to be at least thirty days before the day 
of sale, in some newspaper or other paper authorized by law to pub- 
lish legal notices that might at that time be published in said 
county of Cook, personal notice of such sale Lo said William Scott 
Robertson, his heirs or assigns, or any person claiming by, through, 
or under him, being by said trust deed expressly waived and ex- 

cused, and in the name of the undersigned or his successors 
495 in trust to make and execute and deliver to the purchaser or 

purchasers at such sale a cood and sufficient deed or deeds of 
conveyance in the law for the premises sold, in fee-simple, and that 
it should not be obligatory upon the purchaser at such sale to see to 
the application of the purchase-money, and that at such sale the 
undersigned might sell said premises entire, without division, or in 
parcels, as he might elect ; 

And whereas default was made in the payment of the install- 
ment of interest due on said principal note on October 2nd, A. |). 
1877, and on April 2nd, 1878, respectively, according to the tenor of 
said principal note, and each of such defaults continued for upwards 
of thirty days, and such installments were not paid, and by reason 
of such defaults and such continuation thereof the legal holder of 
said principal note elected that the said principal sum of tnirty-five 
thousand (35,000) dollars should be, and the same thereby became, 
at once due and payable, and there was then due and payable on 
sald principal note the said principal sum of thirty-five thousand 
(35,000) dollars, with interest thereon at the rate of seven & 3 per 
cent. per annum from and since said April 2nd, A. D. 15878, and the 
said two (2) defaulted installments of interest thereon of thirteen 
hundred & twelve & {5)°y (31,512.50) dollars each, with interest on 
each from and since the said dates when they respectively became 
due, at the rate of ten per cent. per annum, and default was made 

In the payment thereof, and application was made to the 
AQ4 undersigned by the said legal holder to advertise and sell 

said premises in said trust deed deseribed for the purposes 
and in the manner therein provided ; 

And whereas, by reason of such default in the payment of such 
principal and interest moneys, and in pursuance of such applica- 
tion, the undersigned, Francis B. Peabody, trustee as aforesaid, duly 
advertised the said premises in said trust deed deseribed, and all 
right, title, benefit, and equity of redemption of the said William 
Scott Robertson, his heirs and assigns, therein, for sale at public 
auction, to the hig hes bidder for cash, on October 7th, A. D. 1878. 
at eleven (11) o'clock in the forenoon of said day, at the southwest 
corner of WV Mi onroe streets, in said city of ¢ ‘hic: igo, at the 
door of No. 174 Dearborn street, and first gave at least thirty days’ 
notice of the said intended sale, and oave such notice once in each 
week, for four successive weeks, in the ¢ ‘hicago Weekly Journal, 
newspaper published In said county of Cook and authorized b y law 
to publish legal notices, and the contents of said notice being In 
conformity with the provisions of said trust deed and of the statute 
in such cases made and provided; and whereas, in pursuance of 
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said notice, and at the time and place of such sale therein men- 
tioned, the undersigned offered the said premises in said trust deed 
described, and all right, title, and equity of redemption of the said 
William Scott Robertson, his heirs and assigns, therein, for sale at 
public auction, Lo the hichest bidder for cash, and David h. 

Greene, of New Bedford, in the county of Bristol, State of 
195 Massachusetts, was such highest bidder, and bid therefor the 

sum of thirty thousand (30,000) dollars, which was the 
highest bid offered therefor, and the same was accordingly struck 
off and sold to said David R. Greene therefor: 

Now, therefore, these presents witness: That the undersigned, 
lrancis Bb. Peabody, trustee, of the city of Chicago, in the county of 
(‘ook il ral State of [llinots, in consideration of the premises and of 
the sum of thirty thousand (30,000) dollars to him in hand paid by 
the said David lt. Crreene, the re celpt whe reot is hereby acknowl- 
eda dl, doth her by renthise, release, convey, and confirm unto the 
said David R. Greene, his heirs and assigns, forever the premises in 
said trust deed and in the notice aforesaid deseribed, situate in said 
city of ¢ hicago and deseribed as follows, to wit: 

Lots numbered twenty-seven (27) and twenty-eight (28) and the 
west twenty-three (23) feet of lot numbered twenty-six (26), all in 


block numbered six (6), in Malcom MeNeill’s subdivision of blocks 
six (6), seven (7), and eight (S), in Wright's addition to Chicago, 
reference ir ne had to the map or plat of said subdivision, which 
was recorded in the recorder’s office of said Cook county in book 
16? of naps, “il page ry): Sih and fronting south Ol] West Madison 
street at the northeast corner of Sheldon street with a width of 
seventy-three (73) feet and carrying the same width through the 
whole depth thereof, to wit, one hundred and sixteen (116) feet, to 
a sixteen (16) foot alley, together with all the buildings and improve- 


} 


ments thre reol- 
MF Togethy rw ith all the right, title. bens fit, and equity of re- 

demption of the said Willham Scott Robertson, his heirs and 
assigns, therein; to have and to hold the same, with the appurte- 
nances, unto the said David R. Greene, his heirs and assigns, for- 
CV Cr. 

But the said Francis B. Peabody covenants to this extent, and no 
more—that he has fulfilled all the powers and trusts in said deed 
contained in respect to said sale in accordance with the terms of said 
deed. 

In witness whereof the said Francis B. Peabody, trustee, has here- 
unto set his hand and seal this seventh (7th) day of October, A. D. 
LS75. 


FRANCIS B. PEABODY, Trustee. [seat] 


STATE OF ILLINOIs,] __ 
County of Cook, } age 
I, Theodore G. Dickinson, a notary publie in and for and resid- 
ing in the said county, in the State aforesaid, do hereby certify that 
Francis B. Peabody, who is personally known to me to be the iden- 
tical person whose name is subscribed to the foregoing instrument 
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in writing as having executed the same, appeared before me this 
day.in person and acknowledged that he signed, sealed, and deliv- 
ered the said instrument of writing as his free and voluntary 
497 act as trustee, as therein mentioned, for the uses and purposes 
therein set forth. 
Given under my hand and notarial seal this 7th day of October, 
A. D. 1878. 
[ SEAL. | THEODORE G. DICKINSON, 
Notary Public. 
(Iendorsed.) 
STATE OF ILLINOIs, | 
Cook County, } 


Recorded at ) o'clock }). m.. Uect. 1() 187 oS. book 7 70? of records, page 
HS4. 
JAS. W. BROCK WAY, Recorder. 


498 DEFENDANTS Exuipit No. 
New Beprorp, April 29, 1878. 
Mess. Francis B. Peabody & Co., Chicago. 

Gent.: Will you please ask Carne & Drury to write up from their 
records the tax abstracts upon the property that I hold mortgages 
upon to your att’y and send to me at once, as they informed me 
they had a copy of all in their office, and could at any time make 
them up at a small expense? I want particularly the first, the 
McCord houses on Langley avenue: 

No. 24. Mrs. Lawrence. 

No. 26. Supposed MeCord. 

No. 28. Lydia Gill, rented to Jno. Wade. 

“« 34. IF. D. Patterson. 
o2. W. Bb. Keep. 
“ 36. W. B. Keep. 

My loans on the houses No. 22 & No. 34 have been paid up in 
full. Will you see Wim. Scott Robertson again at once, and see if 
he will pay me the interest now due for one year, Oct. 2, 1877, — April 
2 1878, 82,625.00, or must | foreclose the loan at once? If he had 
paid but a part of the interest it would have looked better. 

Truly, &c., DAVID R. GREENE, 
Per ROB. B. GREENE. 


499 DEFENDANTs’ Exurpit No. 7. 


NeW Beprorp, May 1, 1878. 
Mess. F. B. Pe: ibody & Co. , Chicago. 

GENT.: From inform: ition | have I fear that Wm. Seott Robertson 
is probably used we, and from him you took for my account on 
April # ls7i, the 835,000 mortgage | formerly had of N. S. Grow 
on the property on West Madison street, corner of Sheldon. Rob- 
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ertson is behind in the interest for one year, to April 1, 1878, @ 
74%, $2,625. 1 learn that there are judgments against him; that 
the property is all occupied, and that the tenants are forbidden to 
pay the rents to Rob rtson, and that the matter is in court. You 
made the loan for me to Grow, and also made the transfer from 
Grow to Robertson, and sent me the new papers for the loan upon 
the same property of $35,000; and, in my anxiety for the safety of 
mv claim, will you inform me at once if, at the time you made 
this change In the loan LO Robertson, you personally made il 
complete, proper, and thorough examination of Grow’s title to 
the property, and if you were satisfied that Grow’s title was per- 
fectiy good, and only subject Lo my Inortgage of $35,000 that l 
then held, iis, of COUTS®e, expected you did ? And I also wish 
to know if you had the mortgage of Robertson to me recorded 

before you had the mortgage of Grow to me canceled upon 
HOO the records, SO that there could hot possibly have been 

any opportunity of a mortgage being put upon the records 
between the discharge of the mortgage of Grow to me and the re- 
cording of the mortgage of Robertson to me. Is the mortgage I 
now hold of Robertson to me all right upon the records, und is ny 
mortgage first and prior to anv other claims there may be upon the 
property? You will please give this your early and best attention 
& reply, for you can appreciate my great anxiety In the matter. 
You have informed nie heretofore that in the renewals or exten- 
sions of loans that you never discharged a mortgage on the records 
until you had first had the new mortgage recorded. IT await your 
reply with anxiety, as I must at once get possession of the property 
if possible and get what rents I can that belong to me, if he does 
not at once pay the arrear interest, and that I do not think he in- 
tends to do, and probably cannot do it. 

My loan is too important to dally longer than to hear from you 

nN reply to this. 

(Signed) DAVID R. GREENE, 

Per ROL. B. GREENE. 


5O] DEFENDANTS Exuipit No. 8. 


May 3, 1878. 
David R. Green, Esq., New Bedford, Mass. 

Dear Str: Your favor of the Ist inst. relating to the Wm. Scott 
Robertson loan is just received. We reply in order to relieve your 
anxieties. At the time of the renewal of the Grow loan to Robert- 
son we did make this examination of the title and found no inter- 
vening claim after this $55,000 loan to Grow before his conveyance 
to Robertson that had not been released or discharged. We also 
hal this mortgage from Robs rison duly recorded, WV the old papers 
to aizeen have not been canceled or discharged yet from the records, 
but still continue in our hands Your claim is the first & best, & 
aobody can interfere with it. There is nothing preceding it except 
the old city tax of 1875, which he contested. There isa subsequent 
iwdgment against Robertson, upon which the creditor has filed a bill 
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against him in the U.S. court, but this in no way affects your pri- 
orities. We ealled on Mr. Robertson on the Ist, & he called on us 
yesterday & promised us a statement within a day or two of just 
what he would do in regard to paying interest. There Is a tax 
matter on this property that we have yet to look up. 

Y’rs truly, FRANCIS B. PEABODY & CO. 
502 DieFENDANTS Exuipit No. 9. 

New Beprorp, May 20, 1878. 

Francis B. Peabody & Co., Chicago. 

Gent.: My loan to William Scott Robertson must be attended to 
at once. <As you are aware, he is behind one year on the interest 
and taxes, and [ wish to know if I order a foreclosure, if upon thi 
sale of the property—and I suppose it must be bid in to me—if that 
sale will at once put me in possession and enable me to authorize my 
agent to collect the rents and take full possession of the property. 
You, Mr. Peabody, is trustee on the loan, and if I have any rights 
or power in the matter they must be executed at onee. Will you 
vive me the information I desire at once and send me the papers 
required to foreclose at once? Of course I am compelled to do this 
if Mr. Robertson does not pay interest and taxes at once, and I have 
all reason to suppose that he will not. I do not wish to delay action 
in this matter only long enough to get your reply, and for which I 
ask you. 

Truly, &e., DAVID R. GREENE, 
Per ROB. B. GREENE. 


503 DEFENDANT'S Exutirit No. 10. 


Orrice oF Francis B. PEABopy & Co., 
CuicaGo, May 24, 1878. 
David R. Greene, sq., New Bedford. Mass. 

DEAR SrrR: We have received your letter in regard to the pro- 
posed foreclosure of the Win. Scott Robertson trust deed, WN In accord- 
ance with your request we have prepared & endorsed the orders for 
foreclosure & purchase, which please sign & return to us with the 
security papers. We know of nothing to prevent your taking im- 
mediate possession of the property X collecting the rents as soon as 
you get the title under the foreclosure. 

Yours truly, 
(Signed) FRANCIS B. PEABODY & CO. 
504 DEFENDANTS’ Exursirt No. 11. 


May 30, 1878. 
David R. Greene, Esq., New Bedford, Mass. 

Deak Str: We notified Mr. Wm. Scott Robertson that you had 
written us requiring an Immediate foreclosure; he replied in a civil 
letter but not making any definite promises. We suppose, therefore, 
that the foreclosure should proceed & we enclose for your signature 


_— 
a 


JAMES TAYLOR AL. 


ET 


the written orders to that effect, which please sign and return with 
security papers. 

The old trust deed made by Grow should properly be released 
now that this foreclosure is to go forward & the old notes be can- 
celled. 

Yours truly, FRANCIS B. PEABODY. 
505 DEFENDANTS’ Exutipit No. 12. 


New Beprorp, June 5, 1878. 
Mess. Francis B. Peabody & Co., Chicago. 

Gents: Yours of the 24th of May is at hand. You will find 
the orders for foreclosure of the Wm. Scott Robertson mortgage, 
aud I now say that if you cannot secure the income of the prop- 
erty and stop the increase of the debt, you are at liberty to act ac- 
cording to your best judgment. 

Should you decide to proceed you can at once send for the papers 
and I will at once send them. Unless you can at once secure the 
income from the property the foreclosure must proceed, & I am— 

Truly, &e., (Signed) DAVID R. GREENE, 
Per ROB. B. GREENE. 


I enclose the letter of Robertson to you, as you requested, dated 

May 31, 1878. 
506 DrereNDANTs’ Exnuipit 15. 

New Beprorp, Mass., June 6, 1878. 
To Francis B. Peabody, trustee. 

Sir: Please take notice that by reason of a default, continued for 
more than thirty days, in the payment of the installments of interest 
due October 2, 1877, & on April 2, 1878, respectively, upon the 
principal note owned by me and described in and secured by a trust 
deed made by Wm. Scott Robertson, dated April 2, 1577, and re- 
corded in the recorder’s office of Cook county, Illinois, in book 714 
of records, at page 270— 

| have elected to make said principal note at once due and pay- 
able, and, default having been made in the payment thereof, I re- 
quest you to proceed at once, under the powers 1n said deed con- 
tuined, to advertise and sell and convey the premises therein 
described for the purposes specified in said deed. 

Yours resp’y, D. R. GREENE. 


O07 DEFENDANTS’ Exuipit 14. 
New Beprorp, Mass., June 6, 1878. 
To H. Rieke & T.G. Dickinson, or either of you, Chicago. 

Sirs: At the foreclosure sale which I have requested the trustee 
to make under the trust deed made by Wm. Scott Robertson, and 
recorded in the recorder’s oftice of Cook county, Lilinois,in book 714 
of records, at page 270, please attend and bid for the property for me 


D. R. GREENE. 
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DEFENDANTS Exuieit 19. 
New Beprorp, June 14, 1878. 
Messrs. Francis B. Peabody & Co., Chicago, Illinois. 

GENTLEMEN: Yours of the 11th I have received, enclosing a letter 
from Scott Robertson. In reply to that you will find enclosed my 
letter to him of this date, somewhat in the hope that he may desire 
to turn over the property to me without the cost or expense of fore- 
closure. If he does not in some way satisfactor-y arrange the matter 
I shall be obliged to do what I say to him. 


Truly yours, D. R. GREENE. 


51] DEFENDANTs Exuarnir 18. 
New Beprorp, June 14, 1878. 
Mess. F. B. Peabody & Co., Chicago. 

I have also received yours of the same date, enclosing a letter of 
Wm. Scott Robertson making the old excuses for non-payment of 
his interest. This has become too stale,and I have concluded either 
to receive the rents or foreclose ; will write you further on the sub- 
ject. 

Respectfully yours, D. R. GREENE. 


DEFENDANTS Exutpit 20. 
JUNE 17, 1878. 
David R. Green, Esq., New Bedford, Mass. 

DearStr: Your two favors of 14th inst. are received, and we have 
sent the letter addressed to Wm. Scott Robertson to him & requested 
him to eall on us to-morrow «& give us his final answer whether he 
will at once turn over the rents of the property to you. 

Yours resp’y, FRANCIS B. PEABODY & CO. 
512 DEFENDANTS Exurpit 21. 
New Beprorp, August 27, 1878. 
Messrs. Francis B. Peabody & Co., Chicago, Illinois. 

GENTLEMEN: As to the Scott Robertson loan, Ex. N. S. Grow, I 
am informed by Cummings & Co. that a party has applied to them 
to act as recelver and secure the income for his own benefit, which 
they declined. 

Please call on Cummings & Co. and get all the information that 
they can give you. 

They have already paid $1,661 in taxes, and the 1874 taxes, $960, 
are still unpaid. Whatis your advice as to contesting the 1874 
taxes, and what will be the probable cost? Please seud me the 
necessary papers for foreclosure or for appointing a receiver or any 
other papers required, as I have no blanks. 

[ think Paddock & Ide will do the business as well as any one, 
but I want it done as economically as possible. I begin to think | 
shall receive little or nothing from Chicago investments. I have 
I) 1 OS3 
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appointed Cummings W Co. to attend LO the taxes on the Robe rtson 
property and take charge of renting and repairs. I wish you to 
appointed one of the firm of Cummings & Co. as receiver, 1f one is 
appointed. 

[ will send the papers as soon as received. 
O13 ¢ S.—! Li l craphed you this day, ad nad blank orde is for 

foreclosure in Scott Robertson case.” 
Yours res py ctfully 1). It. GREENE. 


DEFENDANTS Exuipit No. 22. 


AuG. 27, 1575. 
David R. Greene, Esq., New Bedtord, Mass. 
Dear Str: We have to-day received telegram from you saying 
“ Send blank orders for foreclosure in Scott Robinson ease.” 
We have accordingly prepared and inclose him such.orders. 


Yours, truly, FRANCIS LB. PEABODY & CO. 


If you forward the orders of foreclosure, you should also forward 

the security papers. 
. mF. eS OE 
514 DEFENDANTS Exutipit No. 25. 
New Beprorp, August 29, 1878. 
Mess. I’. B. Peabody & Co., Chicago, Ilinois. 

(GENTLEMEN: Yours of the 27th received, with blank orders for 
foreclosure and sale of the W. Scott Robertson prope rly, which I have 
signed and returned herewith. 

| also inclose herewith the trust deed dated April 2d, 1877, with 
principal note for $30,000 and four interest notes, not due, $1,312.50 
each. 

The interest notes due Oct., 1877, and April, 1878, are with you. 

| have learned that Rob rtson claims that he has ¢ X | nal d Sb 000 
or more in repairs and betterments of the property. 

[ have already paid $1,670 taxes, including 1876 & ’7. I shall 
soon have to pay SJOU for IS75 & “4 taxes claimed by the city if they 
are hot paid abt once by Rob rtson., ) 


Respectfully yours, D. R. GREENE. 
515 DEFENDANTS Exutpit No. 24. 


Avuacust 27, 1878. 

To Francis 13. Peabody, trustee: , 
Please take notice that, by reason of a default. continued for more 
than thirty days, in the payme nt of the installments of interest due 
on October 2, 1877, & April 12,1878, upon the principal note owned 
by me and described in and secured by a trust deed made by W. 
scott Robertson, date d April , a S77, and recorded in the recorder’s 
othice of Cook COUNTY, [llinois, in book i] Lt of records, at puye 270. [ 
have elected to make said principal note at once due and payable; 
and, default having been made in the payment thereof, I request 
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you to proceed at once, under the powers in said deed contained, LO 
advertise and sell the premises therein described for the purposes 
specifi d in said deed. 
Yours resp’y, D. R. GREENE. 
516 DereNDANts Exutpitr No. 25. 
Avuacust 27, 1878. 
To T. H. Rieke & T. C. Dickinson, or either of you: 

At the foreclosure sale which I have requested the trustee to make 
under the trust deed made by Wm. Scott Robertson and recorded in 
the recorder’s office of Cook county, Illinois, in book 714 of records, 
at page 270, please attend and bid for the property for me and in my 
name such a sum as you think proper, not exceeding the amount of 
principal and interest due in the debt secured by said deed and any 
advances for Insurance or taxes on suld property and the costs of ad- 
vertising and foreclosure. 


Respectfully, | D. R. GREENE. 


DEFENDANTS’ Exurpit No. 26. 
Sept. 2, 1878. 
David R. Green, Esq., New Bedford, Mass. 

Dear Sir: Your favor of the 29th inst., with inclosures, as stated, 
in the matter of the Wm. Scott Robertson loan, ts received, W& the 
trustee will forthwith proceed to advertise the foreclosure sale. 

Yours truly, FRANCIS B. PEABODY & CO. 
517 DEFENDANTS Exuripit No. 27. 
OcToBER 1, 18738. 
David R. Green, Esq., New Bedford, Mass. 

Dear Str: In the matter of the Wm. Scott Robertson loan we 
think that before the foreclosure sale takes place, which will be on 
the 7th inst., the papers in the original loan to Grow (of which Rob- 
ertson’s is a renewal) should be cancelled & the release of the old 
trust deed filed for record. We will accordingly have this done, 
unless you disagree with us that there is good reason for not 
doing it. 

llave you any special instructions to rive as to the amount of the 
bid to be made for you at this foreclosure? If so, please give it by 
return mall. 


Yours truly, FRANCIS B. PEABODY & CO. 
518 DEFENDANTS Exurpit 28. 


New Beprorp, Oct. 3, 1878. 
Messrs. I, 3 Peabody & Co., Chicago, Illinois. 

GENTLEMEN: Yours of the Ist is received. As to the Grow-Scott 
Robertson matter you will please proceed in the legal cause, request 
the trustee of the original loan to Grow to cancel the trust deed, and 
tile the same for record. 
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You will please bid the property off for my account. Bid only 
such sum as to become the highest bidder. 
Respectfully yours, D. R. GREENE. 


DEFENDANTS Exuipit No. 29. 
Oct. 9, 1878. 
David RK. Green, Esq., New Bedford, Mass. 
Dear Str: The foreclosur of the Wm. Scott Robertson property 
was duly made & the property bid off in your name « the trustees’ 
deed duly made LO you 


Yours truly, PRANCIS B. PEABODY. 


519 DEFENDANTS Exuipir No. 30 
New Beprorp, Oct. 12, 18738. 
Messrs. F. B. Peabody & Co., Chicago, Illinois. 

GENTLEMEN: Yours of 9th inst. received, stating that the fore- 
closure of the Scott Robertson property had been made and the 
property bid off in my name and the trustee’s deed made to me. 

I notice that Mr. Robertson has gone into b: ankruptey, and if any- 
thing can be got by it | wish to m: ake a claim in bankruptcy for the 


balance due me. 
There are interest notes unpaid as follows: 


ET a OLRM NE OMEN AEE CRCM ET 
RIE itnbin: ccintieneenneeuieisqmieniinainaniniaadal 1,312 50 
EE es Bi iinihinnchcidennnmiantsnremndinn widiesticada demented 1312 50 

Oot OO 

BN I wiciine ecco nctenieiinitndmainitinge ee 


Taxes paid: 


1878. 
June 13. 1876 tax paid, with penalty RENE ee ae ne 981 79 
A OF 
Sept. —. Amountdeposited with county colle ctor 
for 1873 & 18/4 Te Pe esa en ae 670 60 
2.337 48 
Legal expenses paid: 
1878. 
July 15. Tax abstracts & legal expenses__.---- 29 
sept. 26. Legal expenses & taking possession aaa 6S 4] 
Ji 41 
520 $6,372 39 


If you think the esiate will pay anything, please make up a claim 
for the balance due and send to me for signature. My son, F. B. 
Greene, wrote to you under di ate Sept. 4. LS7 oS, in refe rence to filing 
a claim in bankruptey against 8S. S. Hayes. I have here the facts 
necessary to make up such a claim, except the date Hayes filed his 


“ iit it i 
ee cin a at msn agi st 


JAMES TAYLOR ET AL. 229 
petition in bankruptcy. Please obtain this for me and send it to 
me, if you think there is a probability of Hayes’ estate paying a 
dividend. An early answer from you upon the above is desired. 
Respectfully yours, D. R. GREENE. 

P.S.—Please forward your account as soon as convenient, and 

state the amount for whicn the property was bid off. 
D. &. G. 
DerenpANnts’ Exuipir No. 31. 
New Beprorp, Oct. 18, 1878. 
Mess. I. B. Peabody & Co., Chicago, Illinois. 

GENTLEMEN: Enclosed please find cheek on New York to your 
order for $163.45, am’t of bill, foreclosure Scott Robertson’s prop- 
erty and bill, which please receipt and return; also please forward 
proof in bankruptey for balance due me on Scott Rebertson’s note. 


Respectfully yours, D. R. GREENE. 
5? 1 . DEFENDANTS Exutpit No. 32. 


New Beprorp, Oct. 21, 1878. 
Messrs. I. B. Peabody & Co., Chicago, Illinois: 

GENTLEMEN: Your postal card of 16th inst. received, stating that 
vou have in hand poliey No. 19145, L. L. & Globe, $5,000 (Gregston), 
expiring Sept. 50, 1879. 

A policy for $250 on same property will expire 25th inst. Please 
renew for enough to make the whole insurance on the Gregston 
property $15,000. 

Also yours of 16th inst. received, stating that S. 5S. Hayes and W. 
Scott Robertson both filed petitions in bankruptey Aug. 31, 1878. I 
learn that W. Scott Robertson claims that he has made large re- 
pairs upon the Grow property, to the amount of six thousand dol- 
lars (86,000). I do not believe that he has paid the mechanics’ bill, 
and that some of them have applied to Cummings & Co. to institute 
proceedings against the property. Cummings & Co. can give you 
information in this matter. 

Yours of 17th inst. received, inclosing trust deed of Preston C. 
Mavnard—renewal of loan to H. L. Huntington. I wish to make 
a claim for all Lam entitled to from Robertson in order to cover 
any outstanding claims against the property. 

Respectfully yours, D. R. GREENE. 


522 DerenpANts’ Exnipir No. 33. 
Oct. 25, 1878. 
David R. Green, Esq., New Bedford, Mass. 

Dear Str: Your favor of the 21st inst is ree’d, and we note what 
you say in regard to mechanics’ liens on the Wim. Scott Robertson 
property. We know that Mr. Robertson made extensive repairs on 
the property last year, but no claims for liens have ever been pre 
sented to us, and if there ever were any such claims we are confi- 
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dent that they are now barred by lapse of time. We are communi- 
cating with Mr. Cummings on the subject. Under our lien law no 
claim ean be enforced as against a mortgagee unless suit is brought 
thereon “ within six months after the last payment for labor or ma- 
terials shall have become due & payable,” and these repairs were 
made, if we are not mistaken, in the spring of 1877. 
Yours truly, FRANCIS B. PEABODY & CO. 
(endorsed :) Filed Oct. 27, 1883. W. H. Bradley, clerk. 


O23 Testimony of Francis B. Greene, taken on behalf of the 
defendants by Lemuel L.. Llolmes, lisq., of New Bedford, 
Mass.. under a commission declineus potestate lik, February 94. SS. 


Int. 1. Please state Your name, age, and place of residence ; also 
give your relationship to the late David R. Greene, of New Bedford, 
Mass. 

Ans. My name is Francis B. Greene; my age, 39 years; I reside 
in New Bedford, Mass.; | am a son of the late David R. Greene. 

(). 2. When did your father depart this life, where had he resided 
previous to his death, and for how much of the time between the 2d 
April, 1877, and the date of his death had he resided at said New 
Bedford? Was he in Chicago during that period ? 

A. My father died May 19th, 1879, aged 86 years and two months. 

He always resided in said New Bedford, and between the 2d 
O24 April, 1877, and the date of his death he resided continuously 
at said New Bedford. He was not in Chicago nor-was he 
away from the city of New Bedford during the period named. I re- 
sided in the same house with him during the whole of said period. 

Q. 3. What was your father’s physicial condition during the vear 
preceeding his death—say the two years preceding. State, in a gen- 
eral way, whether you took any part, and, if so, if yea, what part, in 
his business affairs during that period, especially as to his business 
with Mr. Wilham Seott Robertson in regard to the trust deed by 
Robertson to Francis 5B. Peabody, and the property covered thereby 
in controversy in this suit. 

A. During the two years preceding his death my father was much 
out of health; he became almost totally deaf, and was afllicted with 
chronic rheumatism to such an extent that he was compelled to go 

between his office and his house in a carriage, and often 
525 needed assistance in going about the house. He also suf- 

fered from a disease of the nerves, which oceasionally occurs 
in old age, and by which he was deprived of sleep, except while 
under the influence of narcotics; his death finally oceur-ed from 
the physicial exhaustion produced by this disease. During the 
period covered by the question I acted as my father’s legal and busi- 
ness adviser, and was constantly consulted by him. I had various 
conversations with him in regard to his loan to William Scott Rob- 
ertson, and saw the letters of Francis B. Peabody & Co. and said 
Robertson relative to that loan at or about the time when they were 
received. I was perfectly conversant with all the business transac- 
tions between my father and the said Robertson. Nothing was ever 
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said by my father upon the subject of any understanding, 


526 agreement, or contract with Robertson by which the latter 


was to be allowed to redeem or repurchase the Jefferson Park 
Hotel property, so called, or any part thereof. ‘The first knowledge I 
had that it was claimed that there was such an understanding was 
when I received from Paddock and Ide, my counsel, a copy of plain- 
tiff’s amended bill, by which the heirs of D. R. Greene were made 
parties to this suit; I received this copy within a month after the 
date of its filing, viz., Sept. 17, 1SS1; this, of course, was long after 
the present suit was begun. 

Int. 4. If not already stated, please state whether, during the time 
mentioned by you, you conversed with your father concerning the 
property in controversy. If yea, to what extent, and state also what, 
if anything, was said by your father upon the subject of an under- 

standing between himself and Mr. Robertson concerning a re- 
527  demption or repurchase by the latter of the premises in ques- 

tion, and when and how did you for the first time hear or 
learn that it was claimed that there was such an understanding. 
Was the fact of such claim brought to your notice before or after 
the present suit? 

os appears to be no answer to 4th int.—CLERK.) 


Int. 5. Do you know Francis Bb. Peabody & Co., of Chicago, and 
did ntee know the late firm of Gallup & Peabody, of Chicago? 
What relation, if any, did said firm and said Peabody sustain to 
your father, during the time covered by the loan to Grow and the 
renewal to Robertson, as to the property in question? What au- 
thority, if any, had they or any of them, especially said Peabody, to 
agree for your father with said Robertson as to a redemption or re- 
purchase after sale by the trustee of said property under the deed of 

~ t 
528 .5. I know Francis B. Peabody & Co., of Chicago, and 
a F ae firm of Gailup & Peabody. Iam perfectly familiar 
with the relations of my father with both said firms relative to the 
property in question in this suit, and knew the extent of their au- 
thority to act for him in respect to it. 

The only relations my father had with Gallup and Peabody and 
Francis B. Peabody & Co. as to said property during the time covered 
by the loan to Grow and the renewal to Robertson were such as 
arose from their agency for the owners of the property; Robertson’s 
application for an extension came through them, and the corre- 
spondence relative thereto was almost wholly with them, and noth- 

ing was paid them by my father, or was claimed of him by 
529. them for or on account of any services of theirs in respect to 

the property in question prior to Sept. 1, 1877, at which time 
the foreclosure proceedings in his behalf were begun by them. 
Neither said firm of Gallup and Peabody or Francis B. Peabody & 
Co. or any member of either of said firms or any one else had any 
authority from my father, either general or specific, to make any 
agreement with said Robertson as to a redemption or repurchase of 
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the said property after its sale by the trustee under the provisions of 
the trust deed. 

Int. 6. What, if anything, do you know of the forming of any 
plan or scheme between your father and the said Robertson, or be- 
tween any agent or agents of your father and said Robertson, where- 
by said Peabody was to sell out the property in question under the 
trust deed of Robertson, and Robertson be permitted by your father 
to redeem or buy back the property at a future time, and what, if 
anything, do you know as to the sale and deed of the trustee, Pea- 
body, to your father of said property having been made In pursu- 

ance of the redemption scheme above supposed t 
530 Ans. I have no knowledge that any such plan or scheme 

as that referred to was ever entered into between my father 
and said Robertson. The foreclosure was not made in pursuance 
of any such plan, but because at the time thereof Robertson had 
paid no interest since April 2, 1877, and because, by reason of Rob- 
ertson’s neglect, my father had been compelled to pay over $1,000 
for unpaid taxes. 

Int. 7. If, in response to the last interrogatory, you have said that 
you have no knowledge of the formation or execution of the scheme 
or plan therein supposed, please state whether, so far as you know, 
your father and his agents entered upon said premises and fore- 
closed or caused to be foreclosed by sale and deed the trust deed afore- 
said to said Peabody for any purpose other than that expressed in 
the trust deed and notice of sale published by the trustee, and 

trustee’s deed to your father. | 
53] Ans. So far as | know (and I have no doubt eoncerning 
the fact, as | was in a position to know all the faets relative 
thereto), my father and those employed by him entered upon the 
premises in question and foreclosed the trust deed thereof to said 
Peabody for no other purposes than those expressed in the said 
trust deed, notice of sale, and trustee’s deed. 

Int. 8. Did your father receive from Messrs. F. B. Peabody & Co. 
during the year 1875 letters on the subject of the Robertson fore- 
closure? If yea, state in whose handwriting are such letters, if 
you know it, and if you have such letters please give their dates in 
series, and attach them with proper identification by the commis- 
sioner to vour deposition in such form that they may be conveni- 

ently detached when the deposition shall have been opened. 
£32 Ans. Hedid. I am the acting administrator of my father’s 

estate, and have had the custody and control of all his books, 
papers, and letters of every kind since his decease. I produce the 
following letters rt ceived by my father from I’. 1}. Peabody XN { O.. 
all of which have been in my custody as such administrator since 
my father’s decease ; all said letters are in the handwriting of Francis 
B. Peabody, with whose handwriting [am acquainted. The dates 
of said letters are as follows: May 3, 1878; May 30, 1878 ; June 7, 
S78; June 11, 1878; June, 17, 1878; Aug. 27, 1878; Sept. 2, 1878; 
Oct. 1, 1878; Oct. 9, 1878; Oct, Zo, 1878. 


(The foregoing exhibits are respectively marked Ex-. No-. 1, 2,3, 4 
4 ‘ . ; ’ 
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5. 6. 7, 8, 9, 10, L. Le B. H., Not. Pub., and are hereto annexed. L, 
Le B. Holmes, notary public.) 


~cyey 


533 Int. 9. Do you know, and, if yea, state, the amount of in- 

come received and taxes and other expenses paid for account 
of this Robertson property after your father took possession and up 
to 1SS0, and state any other matter as if specially interrogated. 

A. I knew the amount of income and expenditures called for by 
the inquiry partly from the books of my father, but mainly from 
my own books, as I have had charge of the property in question 
since my father’s death, and have received all its rents and made or 
authorized to be made all payments for repairs and other expenses 
since that time. E. A. Cummings & Co. took possession of the prop- 
erty for my father in September, 1878, and have had charge of it 
ever since, and collections and disbursements have been made 
almost wholly through them. 1 state the following account of re- 

ceipts and expenditures in respect of the property in question 

534 from January 1, 1878, to January 1, 1582: 

Expenditures for 

Year. Total receipts.| taxes, ins., re- 
pairs, &e. 


hei cella thnieayss dies qerebuenin 718 80 | 2.985 05 
EE asinine med 2029 44 | 1.088 06 
a mniene 6,103 45 | 5.063 67 
IE ies st itll dade mccain 4404 89 2.075 31 


Between the date of the entry on the property and the date of the 
foreclosure the rents collected were $180.50. These were collected 
by E. A. Cummings & Co. In order to show the relations between 
my father, Robertson, and F. b. Peabody & Co. from June, 1877, to 
the time of the foreclosure in October, 1878, I produce, to be an- 
nexed, the following letters: F. B. Peabody & Co. to D. R. Greene, 
July 12. 1877, with its enclosure, letter of W.S. Robertson to F. B. 
Peabody NX Co.. dated July yd iSii: I’. Lb. Peabody W Co., to 1). R. 
Greene, July 25, 1877, with its enclosure, letter of W. 5S. Robertson 
to F. B. Peabody & Co., of July 24th, 1877. (The above four ex- 
hibits ure, respectively, marked - Ix. Nos. 11, 12. 15, l L L. Le 13. H., 

Not. Pub.,” and are hereto annexed.—Lem. Le Bb. Holmes, no- 
535 tary public.) The foregoing letters of IF. B. Peabody & Co. 

are in the handwriting of F. Bb. Peabody. I also produced, to 
be annexed, the following letters: W.S. Robertson to F. B. Peabody 
@ (2.. of May 3d, LS7S: W. S. Robertson to 1). R. Crreene, of June 
10, 1S7S ; same to same, of Aug. 29, 1878, with its enclosure—Robert- 
son’s copy of his letter to F. B. Peabody & Co., of Aug. 29, 1878; 
also copies from my father’s letter books of his letters to W. 8. Robert- 
son, of June 5th and 14th, 1878. 


(The above six exhibits are, respectively, marked “ Exh. Nos. 15, 
JU—1083 
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16, 17, 18,19, 20, L. Le B. H., Not. Pub.,” and are hereto annexed.— 
L. Le B. Holmes, notary public.) 


[ remember my father’s showing me Robertson’s letter to him, of 
Aug. Zo, L875, with his enclosed COPY of letter of his to I B. Pea- 
body & Co., of same date, at or about the time they were received, 
and that I then advised immediate foreclosure. From the time of 
the entry on the property, in September, 1578, down to the present 
time EK. A. Cummings & Co. have had charge of the property, and 

have made all collections and nearly all disbursements in re- 
536 spect to the property. Robertson’s letter to F. B. Peabody & 
Co., of May 3d, 1878, was forwarded by them to my father at 
the time of its receipt. 


. 


FRANCIS B. GREENE. 
Endorsed: Filed March Ist, 18838. Wm. H. Bradley, clerk. 


536a Eexutpit No.1. L. Le B. H., Not. Pub. 


Orrice or Francis B. Peanopy & Co., 
CHICAGO, May », 15/5. 
David R. Green, Esq., New Bedford, Mass. 

Drar Str: Your favor of the Ist inst. relating to the Wm. Scott 
Robertson loan is just received. We reply at once to relieve your 
anxiety. 

At the time of the renewal of the Grow loan to Robertson we did 
make the examination of the title and found no intervening claims, 
after the $3,500 loan to Grow, before his conveyance to Robertson 
that had not been released or discharged. We also had the mortgage 
from Robertson duly recorded and the old papers of Grow have not 
been cancelled or discharged vel from the records but still remain 
in our hands. 

Your claim is the first and best and nobody ean interfere with it; 
there is nothing preceding it except the old city tax of 1874, which 
he contested. 

There is a subsequent judgment against Robertson upon which 
the creditor has filed a bill against him in the U.S. court, but this 
in no way affeets your priorities. 

We called on Mr. Robertson on the Ist, and he ealled on us ves- 
terday and promised us a statement within a day or two of just what 
he would do in regard to paying interest. There is a tax matter on 
this property that we have yet to look up. 


Very truly, FRANCIS B. PEABODY & CO. 
536 KxH. No.2. L. Le B. H., Not. Pub. 


OrricE oF Francis B. PEABopy & Co., 
CHICAGO, May oO. 1S7S8. 
David R. Green, Esq., New Bedford, Mass. 
Dear Sir: We notified Mr. Wm. Scott Robertson that you had 
written us requiring an immediate foreclosure. He replied in a 
civil letter, but not making any definite promise. We suppose, there- 
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fore, that the foreclosure should proceed, and we endorse for your 
signature the within orders to that effect, which please sign and re- 
turn with the security papers. The old trust deed made by Grow 
should properly be released now that this foreclosure is to go for- 
ward and the old notes be cancelled. 


Yours truly, FRANCIS B. PEABODY. 
526 Exu. No. 3. L. Le B. H., Not. Pub. 


Orrice oF Franets B. Peanopy & Co., 
CHicaao, June 7, 1878. 
David R. Green, Esq., New Bedford, Mass. 

Dear Str: Your letter of the 5th inst., containing the foreclosure 
orders in the Wm. Scott Robertson loan, was rec’d this morning. 
Late this afternoon we called on Mr. R. and stated to him that your 
Instruction was for an immediate foreclosure unless the rents were 
at once applied upon the interest and taxes, and asked if he was 
prepared so to apply them. He said he was not prepared to reply 
to-day, but would call upon us Monday and give us his reply. As 
soon as we hear it we will inform you of its effect. 


Yours truly, hRANCIS B. PEABODY & CO. 
536d Exu. No. 4. L. Le B. H., Not. Pub. 


Orrice oF Francis B. Peanopy & Co., 
CHicaGo, June 11, 18738. 
David R. Green, Esq., New Bedford, Mass. 

Dear Sin: We wrote you that Wm. Scott Robertson promised to 
give us an answer on Monday (yesterday) as to whether in con- 
sideration of a delay in foreclosure proceedings he would at once 
turn over the rents of the property to be applied on interest and 
taxes. He did not call yesterday, but this morning we have a line 
from him saying, “As I want to give you an answer to-day I have 
written the enclosed letter to Mr. Green, which please send to him 
after perusal, and oblige yours, &c.” We enclose herein the letter 
addressed to you. You will see that he makes no promise or proposi- 
tion whatsoever in regard to putting you in possession of the rents. 
It remains for you to order the foreclosure proceedings to commence 
and to send on the papers for that purpose, or to give him further 
time, if you think proper. 


Yours truly, FRANCIS B. PEABODY & CO. 
536¢ Exn. No. 5. L. Le B. H., Not. Pub. 


Orrice or Francis B. Peanopy & Cu., 
CHicaGco, June 17, 1878. 
David KR. Green, Esq., New Bedford, Mass. 
Dear Sir: Your two favors of the 14th inst. are received and we 
have sent the letter addressed to Wm. Scott Robertson to him, and 
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requested him to call on us to-morrow and give us his final answer 
whether he will at once turn over the rents of the property to you. 


Yours resp’y, FRANCIS B. PEABODY & CO. 
Oodb6f Exu. No. 6. L. Le B. H., Not. Pub. 
Orrice oF Francis Bb. Peanopy & Co., » 9 


Cmicaco, Aug. 27, 1875. 
David R. Green, Esq., New Bedford, Mass. 

Dear Sin: We have to-day received’ telegram from you saying, 
“Send tlank orders for foreclosure in Scott Robertson case.” We 
have accordingly prepared and enclosed herein such orders. 

Yours truly, FRANCIS Bb. PEABODY & CO. 

If you forward the orders of foreciosure you should also forward 


the security papers. 
- ee wr. & CA). 


53569 Exu. No.7. L. Le B. H., Not. Pub. 


Orvrice oF FrRaNctIs B. PeEapopy & Co., 
CHicaGo, September 2, 1878. 
David R. Green, Esq., New Bedford, Mass. 


Dear Str: Your favor of the 29th inst., with enclosure, as stated, : 
in the matter of the Wm. Seott Robertson loan, is received, and the 
trustees will forthwith proceed to advertise the foreclosure sale. 
Yours truly, FRANCIS B. PEABODY & CO. 
536h Exu. No.8. L. Le B. H., Not. Pub. 
Orrice or Francis B. Peanopy & Co., 
CuHicaGo, Oct. 1, 1878. 
David R. Green, Esq., New Bedford, Mass. 
Dear Str: In the matter of the Wm. Scott Robertson loan. we 
think that before the foreclosure sale takes place, which will be on 


the 7th inst., the paper in the original loan to Grow (of which Rob- 
ertson’s is a renewal) should be cancelled and the release of the old 
trust deed filed for record, and we will accordingly have this done 
unless you at once advise us that there is some reason for not 
doing it. 

Have you any special instructions to give as to the amounts of the 
bid to be made for you at this foreclosure? If SO, please give it by 
return mail. | : 


Yours truly, FRANCIS B. PEABODY & CO. 


q ene t= ermB Om Gn 
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536i Exu. No. 9. L. Le B. H., Not. Pub. 


Orrice or Francis B. Peanopy & Co., 
CrHicaGo, Oct. 9, 1878. 
David KR. Green, sq., New Bedford, Mass. 
Dear Str: The foreclosure of the Wm. Scott Robertson property 
was duly made, and the property bid off in your name, and the 


trustees’ deed duly made to you, 
Yours truly, FRANCIS B. ROBERTSON & CO. (?) 


5567 && Exu. No. 10. L. Le B. H., Not. Pub. 


Orrice oF Francis B. PeEAbopy & Co., 
CHicaco, Oct. 23, 1878. 
David R. Green, Esq., New Bedford, Mass. : 

Your favor of the 21st inst. is received, and we note what you say 
in regard to mechanics’ liens on the Wm. Scott Robertson property. 
We know that Mr. Robertson made extensive repairs on the prop- 
erty last year, but no claims for liens have ever been presented to 
us, and if there ever were any such claims we are confident that they 
are now barred by lapse of time. We are communicating with Mr. 
Cummingsonthesubject. Underour lien law noclaim can be enforced 
as against a mortgagee unless suit is brought thereon “ within six 
months after the last payment for labor or material shall have be- 
come due and payable,” and these repairs were made, if we are not 


mistaken, in the spring of 1877. 


Yours truly, FRANCIS B. PEABODY & CO. 
5361 Exu. No. 11. L. Le B. H., Not. Pub. 


Orrice or Francis B. Peanopy & Co., 
CHICAGO, July 12th, 1877. 
David R. Green, Esq., New Bedford, Mass. 

Dear Str: We find considerable difficulty in arranging with 
Mr. W. Scott Robertson the details as to the renewal papers for the 
$3,500 loan of N.S. Grow. We drew the papers long ago, and they 
have been in Mr. Robertson’s hands for consideration. We have 
called several times and discussed the matter with us. He is a 
Seotch gentleman, reputed to be of very high character, and we 
believe him to be so. He is exceedingly cautious and conservative. 
He is willing to do whatever he believes to be right, but there are 
several points made by you to which he objects—for instance, the city 
tax of 1874 has been pronounced by the Supreme Court to be void, and 
Mr. R. is fuliy advised that no subsequent legislation can impose ¢ 
tax for that year, and he proposes to resist in all proper ways the 
payment of any tax for that year (still if the courts finally decide 
that it shall be paid he will pay it). He will give full covenants of 
warranty in his trust deed, but he declines to give any bond, as he 
says he would deem that an admission that the tax of ‘74 was law- 
ful, which the court has decided was not. Again, he has the money 
all ready to pay the taxes of 1876, and says he shall certainly pay 
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536m them in due season and before sale, but he will not give a bond 

to pay them by a given day, for his money is drawing him 
LOY interest, and he does not wish to pay the taxes until necessary, 
which will be about Aug. Ist. Again, he is willing that the clauss 
authorizing you to make the principal due upon 30 days’ default in 
payment of interest should remain, but he 1s not willing that the 
time be cut down to 10 days, as required by your letter, for he says 


that this is treating him with unreasonable hardship. 
Weare firmly persuaded that Mr. Robertson intends to fulfill every ’ 
obligation and to protect the property at every point, but he is very 
firm—not to say obstinate—in his views; has a great deal of self- 
respect, and is not willing to yield points which seem to him unnec- 
essary. 
You now have all the facts before you, We also enclose a line 
received from him since our interview of yesterday. Please rive us 
your final instructions. 
Yours truly, FRANCIS B. PEABODY & CO. 
Dobn Ex. No. 12. L. Le B. H., Not. Pub. 
l'rom W. Seott Robertson, Chicago land office, 489 W. Madison St., 
Chicago, lll, N. America, 12 July, S77, to Mess. Francis Jb. 
Peabody & Co., Chicago. 
Dian Strs: In reply to your favor of 10th (postmarked 11th inst.) a 


which reached ne last evening: 

When I got the property referred to I paid up the back taxes that 
were leviable, and your interest has been punctually paid. What 
more could you ask? Why wish to bind me in an unusual man- 
ner, as if I had not? r-§ 

lam not willing to sign any paper which would infer my lia- 
bility LO pay the 1S74 tax. 

| herewith send the papers signed. If in that shape they are satis- 
factory I will call at your office and make the requisite acknowl- 
edgement. 

lam, yours very respectfully, 


WM. SCOTT ROBERTSON. 


The taxes are sufficiently burdensome. I do not see why you or 
Mr. Green should make them more so by wishing to compel me to 
pay before the time others pay, when money is so scarce. Is not 


that an interference with my business ? - 
53560 Ans. 30th. 
Kxu. No. 13. L. Le B. H., Not. Pub. . - 


Orrice oF Francis B. PEAbopy & Co., 
CHicaGo, July 25, 1877. 
David RK. Green, Esq., New Bedford, Mass. 
Deak Sin: Mr. Wm. Seott Robertson has sent us the enclosed 
letter, written in order to satisfy your desire to heara statement from 
him of his purpose to pay all legal taxes. He does not admit that 


-_* 
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the city tax of 1874 was legal, and if it is ever reassessed he intends 
to contest it in the courts, but if he is beaten he will promptly pay. 
This is his purpose and promise. 

His new trust deed has been filed for record, and a continuation 
of his abstract ordered, and we now hope that this matter which has 


hung so long will soon be closed. 
Yours truly, FRANCIS B. PEABODY & CO. 


. Ootip Exn. No. 14. L. Le B. a Not. Pub. 
Ans., P. & Co., 50th. 


From W. Scott Robertson, Chicago land office, 4859 W. Madison 

St., Chicago, Ills.; Chicago, Ill, N. America, 24 July, 1877, to 

Mess. Francis B. Peabody & Co., Chicago, Ills. 

Dear Sirs: As our respected friend, Mr. Green, fears that the tax 
for 1874 may become chargeable on the property, | have mortgaged 
to you, on his behalf, for $35,000, by deed of trust, dated 2nd April, 
1877. I hereby bind myself to keep him harmless and free from 
any such claim by paying the same in due time should it ever be- 
come exigible by law. 

With regard to the taxes for 1876, 1 have already, by said trust 
deed, bound myself to pay them in season, which I here repeat, but 
I beg, at some time, to enter “ caveat ” that this letter is not to be 

. used against me as an acknowledgment that I owe the taxes of 1874, 
or that it should prevent me from defending myself from the same 
by any remeid at law, or accepting from the authorities any indul- 
gence as to the time of payment of any of the very oppressive taxes. 

I remain, yours very respectfully, 

: WM. SCOTT ROBERTSON. 


Dog Ex. No.15. L. Le B. H.. Not. Pub. 


from W. Scott Robertson, land office, Jefferson Park Hotel, 489 

W. Madison St., Chicago, Ill, N America, 3d of May, 1878, 

to Messrs. Francis b. Peabody & Co., Mortgage Bank, Chicago, 

IIIs. 

Dear Sirs: In reply to your urgent demand for payment of the 
year’s interest past due, it pains me much not to meet my engage- 
ments punctually when due, as I was wont to do, but circumstances 
which could not be foreseen nor prevented by me have stopped the 
tenor of my way. 

The most of my means being invested in real estate, in which 
there is a great shrinkage, as you are well aware, it is now impos- 

4 sible to realize even at very reduced prices, and there has been a very 
general failure in our banks of deposit where parties lodged their 
ready money for safety, expecting to get it when they wanted to use 
it; from this cause also I suffered severely. 

Under these distressing circumstances, I applied toa friend in my 
native country for aid to “bridge over” thischasm. When he was 
about to comply an event occurred to delay this, for Europe suffers 

also from our 4 years’ panic. 


240 MEHITABEL B. GREENE, &¢., ET AL. VS. 


This will account for your not getting payment at the times I ex- 
pressed il hope to have paid your interest. 
I beg to thank Mr. Green and you for your kind considera- 
DoIr tion, exemplified in the ereal patience with which you have 
waited, and if you will still have patience with me | hope 

to pay “ you all,” for my desire Is to owe no man. 

It may be necessary for me to go to Scotland to make certain ar- 
rangements. If Mr. Green will kindly allow things to remain 
“ statu quo” till my return, the security 1s good, I having invested a 
large sum in ready money on it since I came into possession of the 
block on which Mr. Green’s money is secured. 

The premises are being kept in good order and repair, and you 
know the insurance has also been maintained. In these troubled times 
little can be made with the hotel at present, but even now it is In- 
creasing in business. 

[ have the honor to subscribe myself, yours very respectfully and 
faithfully, 
WM. SCOTT ROBERTSON. 


5368 Exu. No. 16. L. Le B. H., Not. Pub. 


From W. Scott Robertson, land office, 489 W. Madison St., Chicago, 
[lls., N. America, 10th June, 1878, to David R. Green, Esq., New 
Bedford, Mass. 

Dear Str: I was duly favored with your esteemed letter of 5th 
inst. In reply to your remark regarding the rents “that you (1) 
are taking the money and not paying one dollar to my (your) agent,” 
it is true I collected the rents. I paid a large amount of it for re- 
pairs and insurance. <A further considerable sum which I had pro- 
vided to liquidate the burdens on this block was lodged in the bank 
where I had done business for about 20 years, the senior of which 
was a wealthy man, not extravagant, and considered “ wise” in his 
generation, but was overwhelmed in the general calamity caused by 
the unfortunate diminution of the currency below the needs of com- 
merce, 

[t is not less true, what you hint, that the extravagance of the 
citizens has something to do with the panie (which has lasted over 
four years and seems to increase in stringency as resumption ap- 
proaches), but [ am convinced that neither the gent’n above alluded 
to nor (far less) your humble servant are partakers in this national 

sin. 

536 Misfortunes seldom come singly. By perjury and injustice 

a judgment was given against me. The parties, tho’ ‘invited 
to do so, have failed during 10 or 11 months to pay themselves out 
of my real estate. Under these circumstances, | am counselled not 
to liquidate the burdens on it, and I proposed to see the parties in 

Scotland and then also to endeavor to raise money to satisfy your 

claim. However, if you see it for your interest to foreclose at once. 

and not wait for the result of such effort, it would be impertinent in 
me to venture advice. 
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With many thanks for your kindness and the sympathy you 
express, and waiting your answer, | remain, 
Yours very respectfully, 
WM. SCOTT ROBERTSON. 


When I got this piece of property I paid out a large amount of 
back interest, insurance, and taxes, which accrued under the former 
possessor, besides several thousands of dollars in improvements and 
repairs. ‘To-day a bill of $15 is in for repairs, so you are no loser 
by my possession of the property. 


wm & 
Dou Exn. No. 17. L. Le B. H., Not. Pub. 


rom W. Scott Robertson, land othee, IS9 W. Madison st., Chicago, 

[ll., N. America, 29th August, 1878, to David R. Green, Esq., 

New Bedford, Mass. 

Mucu Resrrecrep Sir: Enclosed I beg to hand copy of a letter 
written to your agents, Mess. Francis B. Peabody & Co., Chicago, 
by which you will see my compliance with your request. 

The great calamity that has overtaken the monetary and other 
interests of the Commonwealth, it appears to me, is caused imme- 
diately by the suicidal policy of our Government, but for the “ medi- 
ate” cause we must look above, and it may be (as hinted in your 
letter of Sth June) a just retribution for our extravagance as a 
people in) the abuse of the ore at blessings showered down upon us SO 
abundantly ; so we are whipped with the hickory cut by our own 
hands, and the innocent have to share with the guilty in the com- 
mon catastrophe. 

I have the honor to remain, yours very respectfully, 


WM. SCOTT ROBERTSON. 
HodOv ( py. 
Exe. No. 18. L. Le B. H.. Not. Pub. 


Krom W. Scott Robertson, land office, 489 W. Madison St., Chicago, 
Ills.. N. America, 29 August, 1878, to Francis B. Peabody & Co., 
Chicago, Ills. 

The creditors that obtained unjust judgment against me hare 
failed to sell my real estate, altho’ invited to do so, and after hav- 
ing it in their power for about a year. This incumbrance renders 
it unsaleable by me, but even were this obstacle removed the 
“panic” would prevent parties from purchasing except at ruinous 
prices, 

Under these circumstances, | am advised to petition for a settle- 
ment of my affairs under the bankruptcy statute. This step is very 
mortifving to me, who has for upwards of 42 years carried on busi- 
ness successfully, paid 100 cents on the dollar, and thought he had 
earned a competency, but hope says try again. 

I propose to go over to Scotland to see what arrangement can be 
made of my affairs, and during my absence turn over to Mr. Green 

vl—1083 
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from Ist proximo the rents. If you have no objections, my friend, 
Mr. John MeAllister, who is well acquainted with the premises and 
their tenants, will collect and hand over the amounts monthly. 
The property will be more productive in his hands than in that of 
a stranger. 
Qo00W On my return it may possibly be in my power to effect 
some arrangements with Mr. Green, to whom and to your 
good selves | tender my best thanks for the many business courtesies 
extended to your faithful, tho’ unfortunate, debtor, 
(Signed) WM. SCOTT ROBERTSON. 


This letter will be presented by my legal adviser, F. J. Smith, Esq., 
who will consult with you as to the law steps to conserve the rent 
for Mr. Green. 


5362 Ex. No. 19. L. Le B. H., Not. Pub. 


New Beprorp, June 5th, 1878. 

Wm. Scott Robertson, Esq., Chicago. 

Dear Str: Your letter of the 3lst of May is at hand, addressed to 
I’. B. Peabody and forwarded by them tome. I regret to learn that 
you are much troubled with your business affairs, and I learn that 
so far as this property isconcerned that it is all rented and that you 
taking the money, but not paying one dollar over to my agent, & 
thus involving mein your trouble. I can see no difficulty in the 
currency. It is the extravagance which prevails, especially in Chi- 
cago, that is the principal trouble. 

[do not think any real estate holder in Chicago can borrow 
money either here or in Europe upon such securities. 


Truly, v’rs, DAVID R. GREEN, 
Per ROB. B. GREEN. 
536y ExH. No. 20. L. Le B. H., Not. Pub. 


New Beprorp, June 14, 1878. 
Wim. Scott Robertson, Ksq., Chicago, Illinois. 

Drak Str: Yours of the 10th inst. is received. In reply to mine 
of the 5th you admit that you were using the money received for 
rent, taking the money and not paving one dollar to my agent: 
this you say is true; and a further additional sum, you say, to liqui- 
date the burden on the block. This is no more than you agreed 
to do. : 

I reduced the rate of interest. You agreed to pay all 

taxes, except for 1874, which you agreed to defend and, 

if beaten, to pay, with all costs Se EET te _ 628 59 
Taxes for 1876, with penalty paid by me .._.-_--______ 
The taxes for 1577 must be paid before July, or penalty 

NID scissile sire aCe - 694 49 
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This, I think, is quite as much as I — willing to stand, and if the 
whole rents and earnings are not turned over to my agent I shall 
foreclose at once. 

My decision not to loan you $7,000.00 more to enable you to make 
another mortgage was a wise decision. 

Respectfully yours, D. R. GREEN. 


OOF Deposition of Wm. Scott Robertson, taken at Edinburgh, 
Scotland, on the 7th day of October, 1882, before Hugh 
Wright, notary public. 


At Edinburgh, the seventeenth day of October, one thousand 
eight hundred and eighty-two years, appeared William Scott Robert- 
son, at present residing in Leith, county of Edinburgh, Scotland, in 
presence of me, notary public, herewith subseribing, and the inter- 
rogatories in the dedimus or commission In the action or proceed- 
ings, at the instance of James Taylor et alter against him and others, 
in the cireuit court of the United States, northern district of Ilh- 
nois, having been read over to him, he solemnly affirms or declares 
and says: 

Interrogatory first. State your name, age, and place of residence. 

A. My name is William Scott Robertson; my age 1s 72; and I 
reside at present, or rather I sojourn, at number 15 George street 
north, Leith, in the county of Edinburgh, Scotland. 

Int. 2. State whether you know the parties to this suit or either 
of them. And, if so, how long have you known them or either of 
them, respectively t 

A. Ido; and have known James Taylor for 50 years, and John 
Bruce for 29 years or thereby. 

I.3. When did you come to the city of Chicago, in the State of 
Illinois, to reside? 

A. I do not remember the exect date; I went to reside first 
538 in Chicago in the year 1876; was part of the time in Peoria 
and part in Chicago; after that chiefly in Chicago till Sep- 
tember, 1878; in 1876 | lived partly in Peoria and partly in Chi- 
Capo. 
Int. 4. Did you ever own any real estate in the said city of Chi- 
cago? | 

A. Yes; I owned a large amount of real estate in Chicago and 
suburbs. 

Int. 5. Are you acquainted with the following described real es- 
tate, situated in the city of Chicago,county of Cook and State of Ih- 
nois, viz: Lots twenty-seven (27) and twenty-eight (28) and the west 
twenty-three (23) feet of lot twenty-six (26), all in block numbered 
six (6),in Maleolm MeNiell’s subdivision of block six (6), seven (7), 
and eight (8), in Wright’s addition to Chicago, reference being had 
to maps or plat of said division recorded in the recorder’s office of 
said county ? 

A. Yes. 

Int. 6. Please state whether you were ever the owner of or claimed 
to be the owner of the said real estate, and, if you say you were the 
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owner of said real estate, please state when you became’such owner, 
and whether there was an encumbrance on the same at the time 
you became the owner thereof, and if you say there was, please state 
the amount of said encumbrance. 
539 A. I was: and became the owner 9th February, 1876. There 
was an incumbrance of a capital sum of $35,000.00, besides 
accrued interest of about S4.677.00: also delinquent taxes for 1S73, 
1874, & 1875 to a large amount, of which | paid $1,655.00 ; also 
there was a judgment against N. S. Gow (the former owner), to 
liquidate which I paid $750 in cash and in property $1,000; also | 
paid the back interest due to a Mr. Greene, mortgagee. 

Int. 7. State whether or not you gave another encumbrance upon 
said real estate, in addition to the one resting upon it when you 
became the owher thereof: and, if you say you did, please state 
when you gave it, the amount, and to whom it was given, and for 
what purpose. 

A. [ did IVE ny note and trust deed dated, | believe, 2 April, 1877, 
as a renewal of the former trust deed which had expired. I do not 
remember on what day I signed it, but it was some months there- 
after, during which time I was negotiating for a reduction of the 
interest, which was reduced, I think, from 9 to 7} per cent.; the 
records will show. : 

Int. 8. State whether you had or not, in the years A.D. 1877 and 
1878, any business transactions with the defendants, Benjamin E. 
Gallup and Francis b. Peabody; and, if you say you had, please 
state whether the said Gallup and Peabody were in such trans- 

actions acting for themselves or another party; and, if you 
oo9} say they were acting for another party, please state who such 
other party was. 

A. Ido not remember of speaking to B. i. Gallup, but I had busi- 
ness transactions with Francis Bb. Peabody & Coy, who acted as agents 
for David R. Greene, the owner of the mortgage of the $35,000.00 
referred to. 

Int. 9. Please state whether you had any arrangement with said 
Peabody and Gallup, or either of them, acting for their principals, 
whereby they were to carry the property described in the fifth inter- 
rogatory herein upon certain terms for you upon your turning over 
the rents and profits arising from said premises to them; and, if you 
say you had such an arrangement, please state what the same was. 
Please state the terms of the said arrangement fully and particularly, 
and state what you did under said arrangement to earry out the 
Same. : 

A. Being unable from the panic in the money market to ‘pay the 
interest I arranged with Peabody to permit him to draw the rents 
of the property, except a small part of it, which I retained for my 
OW Use. Ile was to apply the rents to pay the interest on the loan. 
| do not remember all the conversation at present, but there is a 
memorandum In writing on the subject, binding the party to respect 
my leases to the teuants. This paper was sent to John McAllister 
when my lease to him was disputed by Peabody. The latter was 
well aware that McAllister acted for me in my absence. 


ao | 
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O40 Int. 10. When did you leave the city of Chieago to go to 
Seotland and what did you go to Scotland for? 

A. Istarted from Chicago for Scotland on the 7th September, 1878 ; 
by going there | hoped to arrange with my creditors and get some 
help from my friends; on my arrival there I found there was a 
money panic in Scotland in consequence of the failure of the City 
of Glasgow Bank, so | was unable to accomplish ny purpose. 

Int. 11. Who was your acting attorney when you left for Scot- 
land? State whether or not you gave him full instructions to aet 
for you generally and with Messrs. Peabody and Gallup; alse, please 
state whether you had an agent acting for you before and after you 
left Chicago for Scotland ; pol ase state the name of this agent and 
whether you gave him full authority to act for you in and about 
the premises Wn controversy. ' 

A. Frank I. Smith was my attorney. He, along with John Me- 
Allister, were appointed and authorized to act for ne before and 
during my absence and to arrange with Messrs. Peabody and Com- 
pany. McAllister informed me that Peabody was going to sell under 
the “trust deed,” but he would allow me to redeem ; this was after 
I went to Seotland. 

Int. 12. State whether you have any letters from David B. Greene, 
written in his lifetime to you, concerning the carrying by him for 

you the debt existing nealnst said property ; if you have any 
o4] such letter or letters pli ase attach the same to this your depo- 
sition and mark the same “ Exhibit A.” 

A. I do not remember of having received any letter from David 
Rt. Greene; the correspondence was done through the medium of 
I’. b. Peabody & Co. 

Int. 13. Do you know under what arrangement and for what ob- 
ject the sale of the said real estate was made by Franeis Bb. Peabody 
on the 7th day of October, A. D. 1878, to David B. Greene; and, if 
you do, please state what such arrangement was and what was the 
object of the said sale. 

A. See this answered in the l1th interrogatory. 

Int. 11. State when the trust deed given by William Scott Rob- 
ertson to Francis B. Peabody, dated April 2d, 1877, acknowledged 
July 25, 1877, and reeorded July 25, 1877, was In fact executed. If 
you say It was made and executed on July 23d, 1877, please state 
why it and the note for $35,000 which it was given to secure was 
antedated ; also please whether you received the $35,000.00 from any 
person at that or any other time. 

A. The reason for antedating the note and trust deed is given In 
the answer to the 7th interrogatory. [never received the $35,000.00 ; 
it was a renewal of the loan made to my predecessor, N. 5. Gow; 
never fingered the money. 

Lastly. Do you know of any other matter or thing of benefit 

542. or advantage to the complainants touching the matters In 

controversy in cause, in addition to what you have stated ? 

If yea, state the same as fully as if thereto particularly interro- 
gated. 

I voluntarily assigned the rents to Mr. Greene’s agents, in order 
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that my equity of redemption might not be destroyed. The sale 
did not take place till after my departure for Scotland. John McAl- 
lister will be able to state what promise or arrangement he made 
with the agents of the mortgagee on my behalf. The debts on the 


property paid by me, and the repairs, amounting to thousands of 


dollars, made at my expense, greatly enhanced the security of the 
lender of the mon \. 
WM. SCOTT ROBERTSON. 
Endorsed: Filed Oct. 31st, 1882. Wm. H. Bradley, clerk. 


HAS Afterwards, to wit, on the thirteenth day of November, in 

the adjourned October term of said court, 1SS5, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Ord v 


James TAYLor e€ al. ) 
Us. -In Chancery. 
WitrtiAmM S. Ropertson et al. 


Now come the parti 5. by their solicitors, and this cause now comes 
on to be heard upon the pleadings and proofs; and, after hearing the 
arguments of counsel, the court, not being sufficiently advised in the 
premise s, takes time to considered. 


Afterwards, to wit, on the fourteenth day of April, 1884, there was 
filed in said clerks othice the opinion of Judge Blodgett in) said Cli- 
titled cause ; which said opinion is in the words and figures follow- 
ing, to wit: 

5 tf Opinion. Delivered and Filed April 14, 1SS4. 
United States Cireuit Court for the Northern District of Illinois. 
In Chancery. 
JAMES TAaytor et al. vs. WititAmM Scorr RoBpertson et al. 
Hon. H.W. Bropeerr, J. : 

The question in this cause arises upon the pleadings and _ proofs 
in a creditor's bill and several amended and supplemental bills filed 
thereafter. 

On the 30th of July, 1877, complainants Taylor and Bruce recov- 
ered on the law side of this court a jedgment against William Scott 
Robertson for the sum of 821,786 and costs. . 


On this judgment execution was duly issued to the marshal of 


this district and returned “ No property found.” January 24, 1S78,a 
creditor's bill in the usual form was filed by complainants, to which 
lrancis B. Peabody, Benjamin E. Gallup, and others were made de- 
fendants, with the allegation “that they, or some one or more of 
them, have in their possession or control personal property and hold 
title to real estate which belongs to said defendant Robertson, or in 
which he is in some way beneficially interested.” 


ay @ 
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545 Due service of process was had on the defendants in this 

bill before the return day thereof, and the defendant Peabody 
demurred to the bill for want of equity, and in March, 1878, his 
demurrer was sustained. No answerseems to have been filed by the 
other defendants and no proceedings taken until September 17, 1881, 
when an amended and supplemontal bill was filed, and since then 
other amendments and supplemental bills have been tiled, making 
Mehitable Green, widow of David R. Green, deceased ; William W. 
Crapo, and Charles W. Clifford, trustees of Robert 1. Green, Susan 
G. Page, Horatio N. Green, and Francis B. Green, and said Robert 
B. Green, Susan G. Page, Horatio N.Green and Francis b. Green, and 
Ek. A. Cummings, defendants, and thése defendants have duly an- 
swered, 

The controversy, which has finally been brought to a hearing 
upon these amended and supplemental bills and answers, has refer- 
ence to the validity of a sale under a trust deed made by the defend- 
ant Peabody and concerns only the property covered by this trust 
deed, all the other matters in the original and amended bills having 
been abandoned by complainants. 

The facts appearing in these pleadings and proofs which seem to 
me necessary to consider for the purpose of disposing of the case 
are that on or about April 1, IS71, one Nathan 38. Grow, of the city 
of Chicago, borrowed of David R. Green, now deceased, then of New 

Bedford, Massachusetts, $35,000, payable in five years from 
546 suid date, with interest at 8 per cent. per annum, payable 

semi-annually, and to secure the payment thereof executed to 
the defendant, Benjamin E. Gallup, as trustee,a trust deed conveying 
a valuable tract of land, situated on the corner of West Madison and 
Sheldon streets, In this city, and deseribed in the pleadings and 
proofs as the “ Jefferson Park Hotel property.” 

Some time in 1876 Grow sold and conveyed this property to the 
defendant Robertson, and Robertson assumed and agreed to pay this 
Green Incumbrance. 

On the 2d day of April, 1877, Robertson, having negotiated with 
David R. Green for an extension or renewal of the Grow indebted- 
ness for the further term of three years, executed and delivered to 
the defendant Peabody a trust deed of the same property, securing 
the paviment of the said sum of $35,000 In three years, and interest 
thereon at the rate of 74 per cent, payable semi-annually, with full 
power to the trustee to sel] the property SO conveyed In case of de- 
fault in payment of the indebtedness so secured, after advertising the 
same in the manner provided by the trust deed, and out of the pro- 
ceeds to pay the indebtedness SO secured and the costs of such sale, 
together with any money advanced for payment of taxes, assess- 
ments, or Insurance. 

The trust deed also contained a clause that in case of default in 
the payment of interest when the same should fall due, and for 50 

days thereafter, or, in case the premises or any part thereof 
D47 should be sold for taxes or assessments thereon, the whole 
indebtedness should, at the election of the holder thereof, be- 
come immediately due and payable, and the trustee might be re- 
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quired to sell in the same manner as though the whole principal 
had become due and remained unpaid by lapse of time. 

It also appears that on the 30th day of August, 1878, Robertson, 
being in default in payment of the interest which had accrued in 
the preceding October and April, at the urgent request and direc- 
tion of said David lt. (;reen, then the holder of sal indebtedness, 
delivered to Mr. Peabody, the trustee, the possession of the property, 
and the tenants duly attorned LO Peabody. 

[t also appears that on the 31st day of August, 1878, the day after 
placing Mr. Peabody in full possession of the premises, Robertson 
tiled his voluntary petition in bankruptcy in the United States dis- 
trict court of this district, and was duly adjudged bankrupt, In pur- 
suance of such petition, on the 7th day of September, 1878, and on 
the 24th day ol July, IS7T9, Bradford Ulancock was duly appointed 
assignee of the bankrupt’s estate, and a deed made to him by the 
ré ist r, ConVeS ig to him all the « Stute of the bankrupt. 

On the 17th day of June, ISSO, said assignee in bankruptey, pur- 
suant to the order of the district court, sold and conveyed by deed to 

Lorin Grant Pratt all the right, title, and interest of the bank- 
OAS rupl ana tis right as such assignee in and to this Jefferson 

Park Hotel property, with other property, for the gross sum 
of $3,505, subject to all liens, taxes, and incumbrances. 

On the 4th day of January, ISS1, an a/ias execution was Issued on 
the Taylor and Bruce judgment, directed to the marshal of this dis- 
trict to execute, and the marshal levied said execution on this hotel 
property, and the same was, on the 27th day of January, 1881, sold 
by the marshal, in pursuance of said execution and levy, to Lorin 
Grant Pratt, for the sum of 85,000, for which a certificate was duly 
issued by such marshal. 

It further appears that Mr. Pratt, in making these purchases at 
the assignee’s and marshal’s sales, acted solely as attorney and 
trustee for and in by half of the judement creditors, Taylor and 
Bruce, and that the title so vested in Mr. Pratt by virtue of these 
purchases was taken by him as naked trustee for the benefit of his 
clients. 

On the 4th day of September, 1878, Mr. Peabody, as trustee, caused 
an advertisement to be published in the Chicago Weekly Journal, 
a weekly newspaper published in the city of Chicago, to the effect 
that he would sell this Jeflerson Park Hotel property al public auc- 
tion, pursuant to the powers in his said trust deed, on the 7th day 
of October, 1878, by reason of default which had been made by Rob- 
ertson in the payment of the semi-annual interest, falling due on 
the 2d of October, 1877, and the 2d of April, LS7S, upon the indebt- 
edness secured by said trust deed, and On the 7th ot October, LS7S8., 
sald Peabody, as such trustee, in pursuance of such advertisement, 
sold said premises at publie auction, and the same were struck off 

and sold to David It. Green, anda deed of convevance duly 

ott made to him by such trustee. : 
lt further appears that said David R. Green, the purchaser of 

said property, has since died, and that the defendants, Mehitable B. 
Green, his widow, and Robert B. Green, Susan G. Page, Horatio N. 
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Green, and Francis B. Green, the children and heirs-at-law of said 
David R., and defendants W. W. Crapo and Charles W. Clifford, as 
trustees of said heirs, are interested in said property and claim to 
hold a valid and absolute title to said premises by virtue of the deed 
from Peabody, as trustee, to said David R. Green. 

The amended and supplemental bills contain allegations charg- 
ing that this sale was made by reason of a fraudulent and collusive 
understanding between Robertson and the trustee, by which he, 
Robertson, was to have the right to redeem the premises in question 
on payment of the indebtedness secured by this trust deed, and is, 
therefore, void as against the complainants, who were then judg- 
ment creditors of Robertson, and had a vested lien on said property 
by virtue of their judgment; also that the notes under which the 
trustee made the sale was not properly published, as required by the 
terms of the trust deed, and that the sule was bad from the fuct that 
the property — sold en masse and not in parcels, and was made at a 
price grossly below the value of the property. It is also charged that 
this sale was void for the reason that it was made after Robertson 
was adjudged a bankrupt and before an assignee for his estate was 
appointed, and complainants claim to now be the equitable owners 
of all the estate and interest of the assignee in the property by virtue 
of the purchase made by Mr. Pratt in their behalf. 

I do not think the proof sustains the allegation of a collusive ar- 
rangement or understanding between the trustee and Robertson 

that Robertson was to have the right to redeem the property 
do0) from the trustee’s sale on payment of the debt and interest. 

Mr. Peabody denies any such agreement, and the proof tend- 
ing to show it is too vague and uncertain to form the basis for a de- 
Cree. ‘The proof, however, does show that Crreen for Some months 
before the sale had been insisting upon the payment of his interest, 
and finally informed Robertson that he must turn over the rents of 
the premises to the trustee or he should proceed to foreclose, and I 
have no doubt that Robertson believed that, having put the trustee 
in full possession, ho foreclosure would be insisted upon, and that in 
some way to be worked out between them after Robertson was 
through with his bankruptey proceedings he would be allowed to 
redeem on payment of the debt, interest, and taxes. 

It may, I think, also be urged with much force that inasmuch as 
the indebtedness was not due save at the election of Green by reason 
of the default in the payment of interest, and as the property was 
yielding an income fully adequate to meet accruing interests, taxes, 
and insurance, there was no equitable reason for forcing the prop- 
erty to sale after the trustee had been put in possession as mortgagee 
in possession. Mr. Green, or Mr. Peabody for him, could have been 
made all needful repairs or improvements to secure or augment the 
income at least until the debt was fully due, and the sale made under 
the circumstances might properly be deemed so harsh and uncon- 
scionable a proceedings as to justify the interposition of a court of 
equity, but as I do not propose to determine the case on this point 
I only suggest it. 

The notice seems to have been a sufficient compliance with the 

v2—10835 
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conditions of the trust deed. By the terms of the trust de d the 
trustee was empowered to sell the premises entire, without division 
or in pares Is, and In such parcels as he might elect, which, 
it seems to me, Is a suflicient answer to the allegation as to 


55] 
the sale of the prope rtv Cli THASSE.. 

Where a trustee is clothed with so ample a discretion as he was 
under this trust deed a clear case of fraud or such diminution In price 
as amounts to a wilful fraud on the debtor or those claiming under 
him must, in my judgment, be made out in order to set asidea sale; 
for this reason some clear and tangible injustice must have resulted 
from a sale in bulk in order to entitle a party in interest to call on 
a court of equity to set aside a sale made under such a power. 

As to the allegation that the property was sacrificed or sold at too 
low a rate, this question nay be consid re d further Ol. 

The real question, it seems to me, is, Was this a sale made after 
Robertson, the grantor in the trust deed, had been adjudicated il 
bankrupt and before the assignee of his estate in bankruptey had 
been appointed a valid sale? In other words, did not bankruptey 
suspend the exercise of the powers delegated by the trust deed to 
this trustee until there was an assignee chosen and qualified to act 
for this bankrupt’s estate? 

It will be remembered that Robertson filed his petition In bank- 
ruptey on dist of August, 1878, and that no assignee in bankruptey 
was appointed until June, 1879, and that the sale now challenged 
took place on the 7th of October. LS7S. A little more than 30) days 
after the filing of the petition in bankruptcy. By. see. 5044 of Rev. 
Stat., title,“ Bankruptey,” it is provided: “ As soon as an assignee 
Is appointed and qualified the judge or, where there is no opposing 
interest, the register, shall, by an instrument under his hand, assign 
and convey tothe assignee all the estate, real and personal,of the bank- 

rupt, with all his deeds, books, and papers relating thereto, and 
HD? such assignment shal] relate back to the commencement of 

the proceedings in bankruptey, and by operation of law shall 
vest the title to all such property and estate, both real and personal, 
in the assignee, although the same is then attached on mesne pro- 
cess as the property of the debtor, and shall dissolve any such attach- 
ment made within four months next preceding the commencement 
of the bankruptey proceedings.” 

Sec. 0046 of same title provides: “All the property conveyed by 
the bankrupt in fraud of his creditors, all rights in equity, choses in 
action, patent rights, and COps “iehts, all debts due him or any per- 
son for his use, and all liens and securities therefor, and all his 
rights of action for property or estate, real or personal, and for any 
cause of action which he had against any person arising from contract 
or from the unlawful taking or detention or injury to the property 
of the bankrupt, and all his rights of redeeming such property or 
estate, together with the like right, title, power, and authority to sell, 
Mahage, dispose of, sue for, and recover or defend the same as the 
bankrupt might have had if no assignment had been made shall, 
in virtue of the adjudication of bankruptcy and the appointment of 
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his assignee, but subject to the exceptions stated in the preceding 
section, be at once vested in such assignee.” 

It would seem to have been the PUPPose of Congress, as evidenced 
by these sections of the bankrupt law, to clothe the assignee of the 
bankrupt with his estate, whenever such assignee should be appointed 
and a deed made to him, in the same condition and phght as when 
the petition in bankruptey was filed. 

[fn Bank vs. Sherman, 101 U. $., 408, the Supreme Court said: 

“The filing of the petition was a caveat to all the world. 
553 = It was, in effect, an attachment and injunction. Thereafter 

all the property rights of the debtor were, ipso facto, in abey- 
ance until the final adjudication. If that were in his favor they re- 
vived and were again in full force. Ifit were against him they were 
extinguished as to him and vested in the assignee for the purposes 
of the trust with which he was charged. The bankrupt became, as 
it were, for mahy purposes cil iliter mortuns. Those who dealt with 
his property in the interval between the filing of the petition and 
the tinal adjudication did so at their peril. ‘They could limit neither 
the power of the court nor the effect of the final exercise of its juris- 
diction.” 

In Re Grinnell, 9 B. R., 29, it was held by Judge Blatchford, after 
a careful analysis of the provisions of the bankrupt law touching the 
powers and estate vested in the assignee, that “the assignee is the 
only person who can repre sent the creditors, other than the particu- 
larly-secured creditor. Whether such other creditors are wholly 
unsecured or insufliciently secured, they have an interest in seeing 
that the debt of the particular secured creditor is duly proved and IS 
not fraudulent or illegal, and that the securities held for it are ap- 
plied on it at their proper value, whether such value is ascertained 
by agreement between such particular secured creditor and the 
ussignee or by a sale. Before such application of the securities 1s 
made the assignee has a right, on behalf of such other creditors, to 
elect whether he will redeem the pledged property by paying the 
debt and taking the property, or whether he will ask to have it sold, 
subject to the lien, or whether he will give it up to the secured cred1- 
tor on recelving an agreed sum as its excess of value over the debt. 

Nothing of all this can be done until there is an assignee. 
554 But the distinct principle of these provisions is that all valid 

liens which exist on the property of a bankrupt when the 
proceedings in bankruptcy are commenced are preserved and will be 
respected by the bankrupt court and enforced and allowed to be paid 
out of the proceeds of the property on which they are liens. It 1s, 
however, confided to the bankrupt court to determine whether the 
debt is valid and whether the lien is valid and to regulate the disposi- 
tion of the property on which the lien is claimed. For this purpose 
in involuntary cases power is given to the court by the fortieth sec- 
tion to restrain the debtor and any other person from making any 
transfer or disposition of any part of the debtor’s property not ex- 
cepted by the act from the operation thereof and from any interfer- 
ence therewith. 

“This power is to be exercised when the order to show cause is 1s- 
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sued, and is intended to restrain the disposition of the debtor's prop- 
erty until there can be adjudication of bankruptey and an adjudi- 
cation thereafter. The same effects follow from the filing of a 
voluntary petition, for the debtor, in filing it, brings all his property 
under the protection and within the control of the eourt. os 
[It nevertheless remains true that the filing of a petition in bank- 
ruptey, whether voluntary or involuntary (if followed by an adjud- 
cation and the appointment of an assignee) operates from the time 
of such filing as a practical restraint on a pledgee of the property of 
the bankrupt, who is notified of such filing from disposing of It, 
otherwise than at his own risk, until the bankruptey court can act 
in the premises. * * * The moment the pledgor is adjudged 
bankrupt the pledgee can no longer deal with him as con- 
tinuing to be the owner of the property or deal with the property 
is continuing to be the property of the pledgor. Ifa demand of 

payment be hecessary to be made of the pledgor, or if a 
DOO notice of sale of the pledged property be hecessary to be 

riven to the pledgor, such demand cannot be nade Oh or 
such notice given to the pledgor after the adjudication so as tocut off 
any rights which will belong to the assignee. Itis as if the pledgor 
were to die and there were to be an interval between his death and 
the appointment of his executor or administrator during which 
there would be no one to represent the estate of the pledgor and to 
receive a demand or notice.” 

Also in Phillips vs. Selick, 8 B. 1,390, it was said by Judge Long- 
year “ that all the creditors of the bankrupt, secured as Well as un- 
secured, become and are at once by virtue of the bankrutey parties 
to the proceedings, and they and their debts are thereby brought 
under and subject to the sole and exclusive jurisdiction and control 
of the bankruptey court.” 

The same principle was applied by Judge Treat in 2 B. _* oOL, 
and by Judge Lowell in Foster et al. vs. Ames et al., ibid, 455, the 
learned judge in the latter casesaying: “The bankruptey of the mort- 
gagor changes or may change the remedies of the parties, although 
it preserves all their rights of property and securities.” 

In Yeatman vs. Savings Institution, 55 U.S., the Supreme Court 
said : “Among the rights so vested at once in the assignee by Virtue 
of the adjudication In bank ruptcy and of his appointment of such as- 
signee is the right to redeem the property or estate of the bank- 
rupt; and, in order that it may be exercised for the benefit of cred- 
itors, the assignee is given express authority, under the order and 
direction of the court, to redeem and discharge any mortgage or 
conditional contract or pledge or deposit or lien upon any property, 
real or personal, whenever payable, and to tender due performance 
of the conditions thereof or to sell the same subject to such mort- 

gage lien or other incumbrance.” 
Dob In Conner vs. Long, 104 U. S., 228, the doctrine of Bank vs. 
Sherman is reiterated, the court saying: 

“ Until an assignee is appointed and qualified and the conveyance 
or assignment made to him, the title to the property, whatever it 
may be, remains in the bankrupt. It is equally true that when the 
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assignment is made it operates retrospectively. The title of the 
bankrupt in the interval is defeasable, and whenever the assignment 
is made is devested as of the date when the petition Wis tiled.” 

| might multiply citations, but it seems to me enough has already 
been quoted to substantiate the position that a sale made between 
the date of the adjudication of the bankruptey and the appoint- 
ment of the assignee is at least voidable as against the assignee or 
those claiming under him. 

The sale under this trust deed could only be made after the notice 
published in the manner provided by the instrument. The object 
of this notice was to inform the mortgagor and those claiming 
under him that a sale would be made. 

After the mortgager ts adjudged bankrupt, and until there is an 
assignee of his estate duly appointed and qualified, is provided by 
the bankrupt law, who.is there upen whom this notice can be oper- 
ative? The bankrupt has no power to act in the premises. Ilis 
control over the estate Is at an end. He cannot pay off the incum- 
branee. Ile cannot negotiate with the mortgagee for an extension. 
Ile cannot obtain a new loan with which to liquidate the debt and 
thereby prevent the sale. Ile can, in fact, do nothing except to ap- 
peal to the court in bankruptey to interpose for the protection of the 
property. 

In view of the wrong which had been perpetrated upon various 

estates by the exercise of these powers of sale after the death 
aay) of the mortgagor or grantor in trust deeds and sale mort- 

gages, the Legislature of Illinois in 1869 provided that no 
sale should be made under a power after the death of the mortgager. 
The principal stated by the Supreme Court in Bank vs. Sherman is, 
in effect, that this adjudication of bankruptey is the civil death of 
the bankrupt, so far as the management of the estate of the bank- 
rupt is concerned, and his estate must remain stafu quo until an 
assignee Is appointed who can act for it. 

If section 5044 means anvthing it seems to me it must and does 
mean that W hen the Asslone e becomes clothed W ith the title by virtue 
of a deed from the judge or register he takes the title precisely as 
the bankrupt left it when the petition in bankruptey was filed. All 
that has been done in the interval between the filing of the petition 
and the deed to the assignee goes for nought as against the assignee 
as it would as against the bankrupt if no adjudication of bankruptey 
should be made and the petition be dismissed. 

It is true that the district court in bankruptey may, on applica- 
tion made to it either by the bankrupt or any person interested In 
his estate, in the exercise of its discretion, authorize a trustee or 
Inortgage ec to proceed and sel] the property covered by the mortgage 
or trust deed under the powers before the appointment of an assignee ; 
but I am very clear, in the light of the statute and the decisions, so 
faras they have gone, that a sale made under a power like this after 
adjudication and before the appointment of an assignee is clearly 
voidable, either on the application of the assignee or those claiming 
under him, unless it is made by leave of the court. 

In this case it appears that the assignee sold the equity of redemp- 
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tion of the bankrupt in this property on the 17th of June, 1850, 

and an amendment to the bill challenging the validity of the 
558 _ trustee’s sale was made on the 17th of September, 1881. The 

position of the parties, so far as diligence is concerned, is sub- 
stantially the same, perhaps, for the purpose of this question as 1f no 
bill had been filed until the 17th of September, 1881, when the first 
amended and supplemental bill was filed, which was nearly three 
years after the adjudication in bankruptcy and a little more than two 
years after the assignee had been appointed. ‘There is no proof that 
any such change of interest in the property has taken place as to 
preclude this court from making substantially the same decree as It 
could have made if the bill had been filed immediately after the 
sale and during the lifetime of David R. Green. It appears that 
David Rh. Green died intestate and the property in question descended 
to his heirs-at-law, but by some means it also appears to have been 
vested in certain trustees for the benefit of these heirs-at-law. ‘These 
persons are not purchasers, but devisees, possessing no greater equl- 
ties than David R. Green himself would possess if living: they have 
paid no value for this property, but take and hold the title subject to 
all equities against their ancestor. 

It appears from the proof in the case that at the time Robertson 
filed his petition in bankruptcy the property in question, but for an 
apparently fraudulent or collusive agreement between the bankrupt 
and one McAllister, whereby MecAllister’s rent as lessee of a portion 
of the property was reduced from $300 per month to 30 per mouth, 
should have been yielding a gross income of about $7,000 per annum, 
and, with some slight repairs and alterations, changing the premises 
from a hotel into flats for rental purposes, at an expenditure of be- 
tween three or four thousand dollars only, the premises are now 

yielding a gross income of nearly $7,000 per annum. 
DOD Aside from the opinion of various witnesses In the record as 

to the value of the property, this proof as to the income de- 
rivable from it shows that this property at the time of the sale in 
question was intrinsically worth a great deal more than the amount 
of the Green indebtedness secured by the trust deed to Mr. Peabody. 
This large margin of value over and above tlie secured indebtedness 
should have been made available Lo the creditors of Robertson’s CS- 
tate. They had the right, it seems to me, to be heard and to deter- 
mine whether they would pay off the Green indebtedness and take 
the property or whether they would elect to have the property sold 
by the assignee free and clear of incumbrances and the ineumbrances 
paid off in their order of priority. 

In other words, it was not Just or equitable towards the other 
creditors of Robertson, especially toward the junior liens of eom- 
plainants by their judgment, that this large fund available for their 
payment or partial payment should be completely wiped out by this 
trustee’s sale when there was no one who could interpose for the 
purpose of protecting the estate. 

The evidence in the case shows that Robertson, the bankrupt, 
immediately after filing his petition, left the United States and has 
lived abroad in Scotland ever since that time, and that Taylor and 
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Bruce, the judgment creditors, also reside in Scotland, and that the 
attorneys who represented them here had no actual knowledge of 
this sale until after they had purchased the property at the assignee’s 
and marshal’s sales, as I have heretofore stated. The price paid by 
Mr. Pratt, as the representative of these judgment creditors at the 
assignee’s and marshal’s sales, showed that these creditors, through 


their attorneys, were acting in good faith, upon the assumption that 


the property was simply in the possession of the trustee for 
560 the benefit of Green, the secured creditor,and that he was 

collecting the rents and applying them upon the interest and 
principal of the indebtedness, and that whoever purchased the title 
at this assignee’s sale would have the right to redeem from this 
mortgage. It therefore seems to me that this bill was filed within a 
reasonable time when all the circumstances are considered. The 
purchasers have been in possession of the so tap they have made 
no such disposition of it as makes it impossible for a court of equity 
to do substantial justice to all the parties in interest at this time. 

A decree will therefore be entered directing an account to be taken 
of the amount due upon the secured indebtedness by the trust deed 
and of the amount expended by David R. Green and those repre- 
senting his estate in the payment of taxes and for repairs, ie of 
the amount received for rents,and that upon the payment of the 
amount so stated and found due the complainants shall have the 
right to redeem the premises from said trust deed and have it con- 
veyed to them. 


561 Afterwards, to wit, on the seventh day of July, in the July 

term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


JAMES TAYLOR ef al. 
v8. 


In Chancery. 
WiILtiAM 8. Ropertson et al. j 


The defendants herein having submitted to the court a motion 
for a rehearing herein, and the court, having considered said mo- 
tion, overrules the same. 

O62 Afterwards, to wit,‘on the twenty-ninth day of July,in the 

July term of said court, 1854, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


JAMES Tayror and Jonn Broce 
v8. 
WittrAmM Scorr Ronertson, Huan Temprieton, Joun > In Chancery. 
MeAllister, Benjamin E. Gallup, Francis B. hye 
body, Mehitable B. Greene, et al. 
This cause having been heretofore heard and taken under advise- 
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ment by the court after consideration thereof, having heretofore, on 
April fourteenth, 1884, announced as its opinion that the equities 
of this cause were with the complainants, and that they were en- 
titled to redeem the premises hereinafter described from the indebt- 
edness secured thereon in favor of the said defendants, the heirs and 
representatives of the estate of David R. Greene, deceased, this cause 
came on to be further heard at this term upon the petition of the 
said defendants for a rehearing thereof, and was argued by counsel : 
and thereupon, upon consideration thereof, it is ordered that said 

petition be, and it Is hereby, denied, and the court, being now 
563  fuily advised in the premises, doth find that the equities of 

this cause are with the complainants, and that they or their 
assigns are entitled to redeem the premises hereinafter described 
from the indebtedness secured thereon in favor of the said defend- 
ants, the heirs and Pe prest ntative - of the estate of David R. Greene, 
deceased, upon such terms as may be hereafter fixed by the court. 
It is therefore ordered, adjudged, and decreed that this cause be re- 
ferred to Henry W. Bishop, lusq., One of the masters in chancery of 
this court, to take and report to the court an account of what Is due 
LO the said le fendants, the heirs and representatives of the estate of 
David It. Crreene, deceased, for principal ana Interest Oll the iIndebt- 
edness secured by the trust deed in the bill of complaint mentioned, 
and amounts paid for taxes, assessments, and charges provided for 
in said trust deed, and an account of what has been paid by said 
defendants for necessary repairs and improvements, If any, of the 
premises in controversy herein, to wit, lots 25, 27, and the west 25 
leet of 2b, in block (), in MeNeil’s subdivision of blocks O,7, S, in 
Wright’s addition to Chicago, in the county of Cook and State of 
Illinois ; also to take account of the rents and the profits of said prem- 
ises Which have come tothe hands of the said defendants or any of 
them, or of any other person by their order or for their use, or which 

they without wilful default might have received, ana also the 
4 actual cost and expense incurred by said defendants in such col- 

lection of rents and profits, andsaid mastershall charge tocom- 
plainantsinsuch account the principal and interest money due on said 
deed of trust and the notes therein mentioned, and also all sums paid 
by defendants, or any of them, or by said David R. Greene, for taxes, 
“assessments, and charges Ol) the premises conveyed by seid deed ot 
trust, including insurance upon the buildings thereon, with interest 
Upoll such amounts according to the provisions of said deed of trust, 
if applicable; if not, with interest at six per cent. per annum from 
the date of such payments, respectively; and shall also charge in 
said account the amount expended by said defendants, ur any of 
them, or said David R. Greene, while in possession of said premises, 
for permanent improvements on said premises, and shall state the 
amounts paid for such improvements, with the dates of such pay- 
ments and the present value thereof; and the master is further 
directed to credit to the complainants in such account the amount 
of all rents and profits as aforesaid received by the said defendants, 
or any of them, or said David R. Greene, at the time when the same 
were actually received by them or their agents, less the actual cash 
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cost of the collection of such rents and profits, and to make full and 
detailed report to the court touching the matters aforesaid 
565 for the further order of the court in this cause; and it is fur- 
ther ordered that the master state an account between the 
parties herein in full and report to the court all the evidence taken 
by him; and it is further ordered that either party may introduce 
before said master any evidence from the records and files of said 
matter of W. Scott Robertson, in bankruptcy, and the same shall be 
reported by said master as a part of the evidence herein, with like 
effect as if the same had been taken by said master under the former 
reference herein; and it is hereby further ordered that all other 
questions herein be reserved for the further consideration of the 
court, and that either party, on the coming in of said master’s 
report, may object and except to the allowance or disallowance of 
any items passed upon by said master and to any mode of computa- 
tion or rate of charging interest adopted by said master in the state- 
ment of such account or provided for in this order, and have such 
objection or exception heard and passed upon by the court. 


Afterwards, to wit, on the fifteenth day of July, 1885, came Henry 
W. Bishop, one of the masters in chancery of said court, and filed in 
said clerk’s office his report in said entitled cause; which said report 
is in the words and figures following, to wit: 


566 Master’s Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


James Taytor and Joun Bruce, Complainants, ) 
Us. 

WitiramM Scorr Ropertsoxn, Hucu Temp.eron, 
John MeAllister, Benjamin E. Gallup, Francis 
Lb. Peabody ; Mehitable B. Greene, Widow, &e.;: > Gen. No. 15321. 
William W. Crapo and Charles W. Clifford, 
Trustees, &c.; Robert B. Greene, Susan G. Page, 
Horatio N. Greene, Francis b. Greene, and Ed- 
mund A. Cummings, Defendants. j 


To the honorable the judges of said court: 

The above-entitled cause having, by the order and decree of said 
court entered herein on July 29th, A. D. 1884, been heretofore re- 
ferred to me, as master in chancery of the said court, to state an ac- 
count between the parties herein and report the same to the court, 
together with all the evidence taken or considered by me under said 
reference, I do hereby report that, having notified tae parties inter- 
ested of a hearing before me for the purposes in said order and de- 
cree expressed, at my office, No. 34 Government building, Chicago, 

on the 2nd day of March, A. D. 1885, I was attended on the 
567 said last-named day by Mr. Charles B. McCoy (of the firm of 
McCoy, Pope and McCoy), on behalf of the complainants ; by 
Mr. George L. Paddock (of the firm of Paddock & Aldis), on behalf 
dd—1083 
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of the defendants, and by Mr. E. A. Cummings, whose testimony 
was then and thereafter duly taken and is herewith returned. 

[ was again attended on several subsequent occasions by said 
counsel for the respective parties, and said counsel, at such hearings, 
did produce in evidence before me the pleadings herein and all evi- 
dence heretofore introduced herein, and particularly a certain trust 
deed, dated April 2, 1877, executed by the said William Seott Rob- 
ertson to Francis B. Peabody, trustee, conveying the premises in 
controversy in this cause, acknowledged July 23, 1877,and recorded 
the same day in book 714 of records, at page 270, which said trust 
deed is also hereto attached, marked “ Defendants’ Exhibit 3,” and 
made part hereof; also the principal note of William Scott Robert- 
son, dated April 2, 1877, at Chicago, Illinois, for the sum of thirty- 
five thousand dollars (835,000.00), due three years after date, with 
Interest at the rate of seven and one-half per cent. (73 @) per annum, 
payable half-yearly ; also six coupon notes attached to said princi- 
pal note, numbered from one to six, inclusive, all bearing date April 
2, 1877, signed by the said William Scott Robertson, payable to the 
order of himself and by him endorsed, each for the sum of thirteen 
hundred and twelve dollars and fifty cents ($1,312.50), and due, re- 
spectively, October 2, 1877, April ? 1878. October 2, LS75, April y # 
IS7f), ¢ kctober , 4 1s7), and April 2, ISSO; which said principal note 
and coupon notes are hereto attached, marked “ Defendants’ Ex- 
hibit 4,” and made part hereof. 

Counsel for the defendants also produced and offered in evidence 

before me certain receipts and vouchers and statements 
568 of receipts and disbursements, which are more particularly 

specified in the evidence and record of said hearings lhere- 
with returned ; also the deposition of Francis B. Greene, filed here- 
with on May 23, 1885, marked “ Exhibit X, H. W. B., June 15, 
1S85,” and herewith returned and made a part hereof. 

Counsel for the defendants also produced and offered in evidence 
before meatranscript of certain records and files from the district court 
of said district, in the matter of William Scott Robertson, a bank- 
rupt, which, with a statement of such portions of the substance 
thereof by said counsel for the defendants, is herewith returned, 
marked “Exhibit FE,” and made a part hereof. 

| further report that from an examination of the said pleadings, 
principal note, coupon notes, deed of trust, and proofs is produced 
in evidence before me as aforesaid, I find the principal allegations 
in the said bill of complainant are sustained. except as to the al- 
legations of fraud against said defendants, and from such examina- 
tions and an itemized statement of account made by me and hereto 
annexed, marked “ Master’s Exhibit 1,” and made a part hereof, and 
a computation made by me, as shown in the statement annexed 
hereto, marked “ Master’s Exhibit 2,” and made a part hereof, I find 
and report that there is due and owing to the defendants, the heirs and 
representatives of the estate of David R. Greene, deceased, on June 12, 
ISS5, the sum of thirty-five thousand dollars (835,000.00), being the 
amount of said principal note, and for interest thereon from its 
maturity, April 2, 1880, to June 12, 1885, at seven and one-half per 
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cent. (73%) per annum, the sum of thirteen thousand six hundred 
and fifty dollars and ten cents ($15,650.10), and forthe principal 
569 — of said six coupon notes above mentioned the sum of seventy- 
eight hundred and seventy-five dollars ($7,875.00), and for 
amounts paid by said defendants for taxes and charges provided for 
by said trust deed on the property thereby conveyed, which pay- 
- ments were made prior to August 30, 1878, the date of the taking pos- 
session of said property by said defendants, the sum of sixteen 
hundred and sixty-eight dollars and eighty-eight cents ($1,668.88) ; 
and for interest on the respective amounts of such payments from 
the respective dates thereof to June 12, 18585, at the rate of ten per 
cent.(10%) per annum; and for interest upon the respective amounts 
of said six coupon notes from the respective dates of maturity thereof 
to June 12, 1885, at the rate of ten per cent. (10%) per annum, the 
sum of six thousand and thirty-six dollars and sixty-one cents 
($6,036.61), making the total due for principal! and interest, as above 
specified, the sum of sixty-four thousand two hundred and thirty 
dollars and fifty-nine cents ($64,250.59), less the credits hereinafter 
specified. 

I further find and report that there has been received by said de- 
fendants, on account of rents, from August 30, 1878, the date of 
their receiving possession thereof, until June 12, 1885, the gross sum 
of thirtv-eight thousand seven hundred and sixty-five and five cents 
($38.765.05). 

from this gross sum I find there should be deducted the fol- 
lowing sums, paid out by said defendants since said August 30, 


1S78. 
570 For repairs and improvements of said property 
. (of which sum $2,100 was expended in chang- 


ing the upper three floors of the hotel building into 

Hats or apartments, as is shown by the testimony of E. 

A. Cummings, taken March 17, 1885) .............. $8,081 41 
For taxes, assessments, and water rates paid after August 

I, TC ecleniiinsinihctidetiieesites cisensconetectas sieiillliig iitiueeamint i aoa Ae ae 6,291 22 
POF INGUIENCS PUCUNIRMNG 2. onc ccncmnsnemceceene 1,751 00 
To k. A. Coammings «& Co., for collecting said gross rents, 

commissions at the rate of— 


21%on $996 18S— $24 90 

5% on 22.559 43—1,128 05 

10% on 15,209 44—1,520 95 
2.673 90 
POP TN GUN ccncccnncundindmaiineniinl 744 52 
lor sundry expenses (after August 30, 1878) -...------ 604 07 


20,176 12 
Making a total sum of twenty thousand one hundred and seventy- 
six dollars and twelve cents of expenditures, leaving the total net 
income from rents in excess of said expenditures on account of said 
property from August 30, 1878, to June 12, 1885, the sum of eighteen 
thousand five hundred and eighty-eight dollars and ninety-three 
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cents ($18,588.93), all of which will more fully appear from the de- 
tailed statement of said income and expenditures hereto annexed, 
marked “ Master’s Exhibit 1,” and made part hereof, as aforesaid. 
[ further report that in making the computation hereto annexed, 
marked “ Master’s Exhibit 2,” and made part hereof, as aforesaid, | 
have charged said defendants and credited said complainants with 
said sum of eighteen thousand five hundred and eighty-eight dollars 
and ninety-three cents ($18,588.95) of net income, and in 
570} making such computation and allowing such credit of net 
income I have made rests and allowed such credits as often 
as the amount of ead net income .as received equaled or exceeded 
the amount of interest then due, as will more fully appear by said 
“ Master’s Exhibit 2” aforesaid. 
| further find and report that there Is due Lo the defendants, the 
widow, heirs, ana representatives of the estate of David lt. Greene, 
deceased, Ol} the 12th day of June, A. 1). ISS5. for disbursements, 
principal, and interest on all accounts, after deducting the net In- 
Come received from the property in said trust deed deseribed, the 
sum of forty-five thousand six hundred and forty-one dollars and 
sixty-six cents ($40,641.66). 
| further report that counsel for said complainants have presented, 
in writing, their objections to the allowance of certain Items and the 
refusal to allow certain other items in the account, and also Lo the 
mode of computation adopted and rate of interest allowed, and ape 
pended to their said objections a statement of the account and a 
computation in accordance with the claims made by them In said 
objections, all of which obj ctions | have overruled. I have annexed 
to this report said objections and proposed statement of account and 
computation, marked “ Master's Exhibit Y,” and made the same a 
part hereof. 
| further report that counsel for said defendants, the widow, heirs, 
ind representatives of the estate of David R. Greene, deceased, have 
made and presented, in writing, certain objections I have also over- 
ruled, and have also annexed the same to this report, marked “ Mas- 
ter’s exhibit LL. ana made the Sule a paar hereof. 
[ return herewith the testimony taken before me, and all the 
documents and proofs used by me in the preparation of 
Ot] this report. 
All of which is respectfully submitted. 
HENRY W. BISHOP, 
Master in Chanee ry of the Cirewit Court 
of the United States for the Northern District of Illinois. 


Master’s fees, attendances, testimony (including stenographers’ 
charges, hearing, and report), $100.00. 
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573 Mastrer’s Exuriepir 2. 


Computation of Amount lo hye Paid (Complainants, % [y _— Rule. 


1877 
Oct. 2 1.312 50 Coupon 1, int. on same to Ap’l 1, 1879, @ 10 1M 87 
S78 | 
Ap'l 2 1312 50 . & a a ivr., ‘ 132 25 
June ls M81 79 Tax of 1876, redemption int. on same Ap] dé at 
Is ; i. tvs lt 
ls maa chi lax f 1M, 4 rr Lenni pot mint. on Sari Ap ] mb 46 
}s_ ; ‘) ri) . fur 1) 
Ju vy le , th) Lbstract mien poti nmnmt on tne Ap ] 4 
Is7o. SS ’ fa VO 
Cet Z i? yt} ( ALS | , 1} tT} itl Lo \} | Is 1. © Hiit’s (et feed (,.? 
1) 
Tar Vo yey sa 
S70 » 006 OS In nosnl to sully 1, 1879.3 n (a 1 140 16 
Ap'l y Lol? of ( Ipon 4. int une to duly 1, S75 mos... @ ae ot 
lt) 
t, "Ts *™™ 08 as 
Ap l 1, 1879. By net rents S?10 14 
July | A bbs SH 
764 OL 
hous ts 
f).) 4 OD 4 
1). S.r> 4 
O.805 O4 Int. on same to Oct 1, IS70, 3 mos., @ 104 . 71 33 
den Bie _ ie i bed 
Oct. 2 L312 50) Coupon 5, int. on same to Dec. 31, 1879, 3 mos., o2 Sl 
fa, 10 
S 166) O4 g75 47 
ee ae er ee I ats ees = 79 99 
Dee. | . . sa: il siya aiiainciaiaiak ,09s im 
HSs 14 
bi 44 
4 be TY 12 fry 
$7,853 37 
574 
Br’t for- ° 
ward 7,855 57 Int. on same to Dee. 31, 1880, 1 vr... @ 109 785 33 
TSS). 
Ap ; ¥ L312 30 Coupon 6, int. on same to Dec. 31, 1880. 9 mos.. OS 45 
j i, 1a . 
65,000 005° Principal note, int. on same to Dee. 31, 1880, 9 1008 75 
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Master’s Exhibit 2—Continued. 


85.000 OO Int. on same to 
dys., 74 f 


5 f Int. on same to 
Zw | dys., 1O9 


18,612 56 


a eR Ee 


62,778 43 


June 12. 


17,136 77 


$45,641 66 


Total due. 


June 12, 1885, 4 yr-. 5 mos, 12 


June 12, 1885, 4 yr-. 5 mos. 12) 


11,681 34 


4.078 70 


IS.612 56 


Sy net rents...... a 317 08 
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Unxirep Srates or AMERICA. Northern District of Illinois: 


In Cireuit Cou 


JAMES TAYLOR 


rt. In Chancery. 


and JoHNn BRUCE 


Us. 


Ww. Scorr RoBEeRTSON ef al. 


The objections of defendants in 
tives of David R. Greene, F. B 
and E. A. Cummings—filed be 
said cause was referred, and to 
said court. 

1. That upon the record and 
the equities are with the said det 


said cause—heirs and representa- 
. Peabody, and Benjamin E. Gallup 
fore the master in chancery,to whom 
be relied upon in said cause before 


proofs now appearing in said cause 


endants, and that said complainants 


do not appear to be entitled to eal! the said defendants, the widow 


and heirs and representatives of 


said David R. Greene, Gallup, Pea- 
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body, and Cummings or any of them to an accounting, as mort- 
gagees, nor to any other relief in this cause, it now appearing that 

complainants took no other part in said bankruptcy matter 
576 than to intervene therein, pending this suit, for the purpose 

of enforcing the lien of their judgment as judgment creditors 
of said Robertson in said bill mentioned. 

2nd. And in nowise waiving the aforesaid objection, but insisting 

thereon, said defendants further object that said master in his said 
report finds the principal allegations in said bill of complaint 
are sustained by the proofs, when the proofs fail to sustain such alle- 
gations and when such master had no direction or authority to 
make such finding, and when, in fact, such allegations are wholly dis- 
proved by the evidence in this cause, the said bill of complaint being 
in the nature of a ereditor’s bill upon the judgment of said com- 
plainants in this court, on the law side, based upon certain allega- 
tions of fraud imputed to said defendants and said Francis b. Pea- 
body, which are not sustained by sald proofs. 

Respectfully submitted, 

PADDOCK & ALDIS, 
For Def’ts, 
For whom they or Paddock & Ide have appeared. 
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Unitrep STATES OF AMERICA, Pe, 
’ . ° . Tr . ry Ne. 
Northern District of Illinois, § 


In the Cireuit Court of the United States for said District. In 
Chancery. 


JaMeEs TAY Lor and Jonun Bruce, Complainants, 
Us. 


WitirAM Scott Ropertson ef al., Defendants. 


Complainants’ objections to master’s statement of account, rate of 
interest charged, mode of computation, findings, and report. 


To Henry W. Bishop, Esq., master in chancery of said court: 

The complainants, by their counsel, present the following objec- 
tions to the report, statement of account, and computations under 
the decree and order of reference herein, viz: 

Ist. They object to the allowance as a charge against complain- 
ants of the item paid by defendants July 15, 1878, for tax abstract 
and legal charges, $7.00. ; 

2nd. They object to the allowance as a charge against complain- 
ants of the items and amount paid by defendants September 18, 
1878, for legal charges and costs and expenses of taking possession, 

$65.41. 
578 srd. They object to the allowance as a charge against com- 
plainants of the items and amount paid by defendants Octo- 
ber 21, 1878, for costs and expenses of trustee’s sale, $163.45, such 
sale having been found to be void by the decree herein. 
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4th. They object to the allowance asa charge against complainants 
of the items and amount paid by defendants from the date of taking 
possession, August 30, 1878, to June 12, 1885, at the dates and in 
sums as shown by the statement of account in the master’s report 
for repairs, charges, and improvements of the property in contro- 
versy, the total being $8,081.41, as being extravagant, unnecessary, 
unauthorized, and inequitable. 

Especially the- object to the allowance of that part of the last 
above sum, which appears from the evidence to have been expended 
in changing the upper three floors of the hotel building into an 
apartment building or “flats,” as being without the province 
and warrant of a mortgagee in possession, Injudicious, depre- 
clating the value of the property, lessening its rental value, in- 

creasing the commission paid for collecting such rents from 
O79 the rate of 2} per cent. to the rate of 10 per cent. on the gross 

sum collected, producing the expenses of $744.52 in the em- 
ployment of a janitor, an unnecessary appendage before such change, 
incurring the cost and quantity of ordinary repairs and loss of 
rentals through vacancies and bad tenants, by a change from one 
tenant for the whole tliree floors from year to year — some twenty-six 
or more apartment tenants, constantly shifting from month to month 
and causing a lossof some months’ rents while the changes were in 
progress, the cost of such change in the character and construc- 
tion of the building having been paid April 1, 1880, and being 
$2,100.00. 

5th. In this connection they object to the allowance of the items 
paid at the dates shown in the master’s statement of the account for 


janitor service, aggregating $744.52, no necessity existing for em- 


ploying a janitor except for the wrongful change in the character of 
the building above specified, and especially they object to all such 
charges after December 31, 1881, the date when defendants refused 
to allow complainants to redeem said premises, such charges 
oS0 — that date aggregating $522.02. 
Oth. They object to the allowance of the items paid for 
commissions for collecting rents, made up as follows: 


23 % on 996.18, rent from hotel & stores......-.-- 24 90 
Ss * * ee z GWE <nncomeneeunen 1,128 05 
o° * hae . rooms ....--.---------- 1,020 Yo 
Total om $96,766.06 of rent....nc<cccacansencenannennene 2,673 90 


Especially that portion of said amount paid after December 31, 
1881, viz., $1,672.90, as appears by the master’s statement of account, 
it being inequitable to allow defendants to charge for collecting 
the rents after a refusal to accept their mortgage dues, their pos- 
session thereafter being in consequenee of their own wrong. 

7th. They object to the master’s refusal to allow as a credit to the 
complainants and a charge against the defendants the sum of 
$3,240.00, under date of August 31, 1879, being the actual rental 
value, as shown by the evidence, of the 2nd, 3rd, and 4th floors of 
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the hotel from August 31, 1878, to August 31, 1879, 12 months, @ 
$300.00 per month, $3,600.00, less the amount of rent actually col- 

lected, at $50.00 per month, 360.00, leaving defendants charg- 
581 able with the difference, 3,240.00, which they lost through 

acquiescing in the fraudulent reduction of rent under the 
McAllister lease by their written agreement with defendant Robert- 
son to respect the leases granted him and accepting an attornment 
and receiving the rent for a year under this lease at the reduced rate 
per month. 

Sth. They object to the allowance by the master of the four inter- 
est coupons or notes maturing October 2, 1878, April 2, 1879, Octo- 
ber 2, 1879, and April 2, 1880, for $1,312.50 each, together with all 
the interest, at 10 % per annum, on each after its maturity, as 
allowed in the master’s computation, it appearing by the uncontra- 
dicted evidence that David It. Greene, on August 27, LS75, while 
owner of the principal note and said COUPOTs, before the maturity of 
said four coupons, and prior to the bankruptey of defendant Robert- 
son, by a written instrument declared said principal note due, as in 
it provided for, thereby annulling the unearned coupons and fixing 

the interest rate thereafter at the rate provided for bv the 
582 principal note after its maturity, viz., 7} % per annum, simple 

interest, instead of the compounding system provided for by 
the coupons before the notes became due. 

9th. Inasmuch as complainants, by their supplemental bill herein, 
tendered to the defendants full payment of all the indebtedness se- 
cured by the trust deed, and defendants, by their answer filed De- 
cember 31, 1SS1, refused to accept said tender and prevented com- 
plainants from redeeming and taking possession of the property, 
paying the debt and stopping the interest, complainants insist that 
after the refusal of such tender defendants deferred the payment, of 
their debt and remained in possession of the property wrongfully 
and not by contract, and consequently are only entitled to interest 
at the rate fixed by law, where no rate is fixed by contract (in this 
case six per cent. per annum), and complainants object to all interest 
allowed by the master’s computation after December 31, 1581, in 
excess of the legal rate of six per cent. per annum. 

10th. Complainants insist that the taxes paid by defendants 
985 on June 13 and June 18,1878, viz., $1,661.88, and coupon 1, ma- 
turing October 2, 1877,$1,312.50; and coupons maturing April 


_ 


2, 1875, $1,312.50, being the first maturing indebtedness, should be 
first paid, as equity will apply the first payments received on the 
indebtedness first maturing; and for the further reason that this first- 
due indebtedness bore a higher rate of interest than the principal 
debt, and, in the case of the coupons, was really a compounding of 
interest, and equity in this class of cases will apply the payments on 
the indebtedness most burdensome to the debtor. 

And the master, in making the computation, should have first 
applied the net rents to the payment of this 10% interest-bearing 
debt until it was extinguished, instead of allowing the entire in- 
debtedness to continue drawing interest and making no application 
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of the net rents, as isdone in the computation adopted by the mas- 
ter; and complainants object to the computation for this reason. 
lith. Complainants object to all the evidence offered by defend- 
ants from the records and files of the bankruptey court in 
584. the matter of William Scott Robertson, bankrupt, and all 
stutements and tindings of the masters concerning the same, 
as irrelevant and improper, under this reference, as not offered in 
apt time and having no connection with this accounting, and move 
to strike — all such matters and evidence. 

12th. Complainants object to all items and amount- allowed by the 
master in favor of defendants in excess of the total sum of $30,475.32 
as of June 12, 1885, claiming that to be the utmost amount prop- 
erly due to the defendants. 

Complainants herewith annex to these their objections and make 
the same a part hereof a statement of the account and a computa- 
tion which they contend should have been adopted by the master in 
this cause and made up in accordance with their claims as em- 
bodied in these objections. 

They respectfully request said master to restate said account and 

computation and reform said report, correcting the errors, 
585 improper allowances, and omissions above pointed out. 
All of whieh 1s respectfully submitted. 

Dated Chicago, Illinois, July 10th, A. D. 1885. 

McCOY, POPE & MeCOY, 


Complainants’ Solicitors. 


‘Tse 
ij a G16 Cc Exel | £9 EOF g¢ 9 CE | CO Lz1 Cg] Ck FE 66 P21 ser anne eee. ee 
i O8 £62 CF ElE‘l | 9¢ GL¢ re cE | 2 SII eee = 46 19 i re 
. OE F6E © PET CS G06 l6Z OZ FO SEI scare tia ec 169 LE GG Ce or ee ; aise 
6S 80g LL 190‘ c 0G 


RY TOR a) RZ OC 22 ; M a an ee a dy 


‘OSS | 
‘ . CL OSd (US OR 1CG ey 4 2 CF CET CT Of Co CF PDS CHSS CVSS CSS ee """19 °D0q 
; _ 66 GIFS | OL FOR § Lf Pee taal RF 1¢ Cause, fF Wo GG pean sa et ee a Leo 
“ die CO es a sccmane a 
SR ECE Og Le ce EN 0& Z wees, ok _— rz ZU GUI [ Ang 
: z { SS G8 L6 GE } = a icine wage a) 1 Cee Te : rae gs dy 
) . CHR 4 : HL8] 
; > { Of 82! Iz 2°01 cy) el en CQ RG CO7 If ORO oO Oe ee ee me 
) ~ “hI 
ih — io i St —, 2 & na ae ~ 
~ a¢ 2% = = - = == Sy 25% | geo 
_ = — % —- = = = =~ = 7. > = «A 7S @ 
- ~ - —e c: - - — es — — a % _ —y a 
> == ~ = = — 7 = Ss i  . 2. —suipus soyrnb soy [wyoy, 
= = 3 SG Bi i *< == = ae D « 
- : - - . > = a :r = - 
~ - m= - = - — ” . = < — 
i . # _ ws — , . - on co % - ; - - —_ 
| = : = ; y '* - a . = 
; — . 
> -_ 
rf ‘ 
. o "SJUdl JO Jno pind JOIVoOloy soanjipu vlxo YY SPOARHPIOUI Su u YV} UOlssessOgT— ‘Og “ANY 
” 60 ORD ee ee ee so Pe ap Br Ce ee FT yee a, ae ee a. - wie sama ae ee 
62 186 * SONS SHSSHS Sees Hawes « 4 eS ee ene See See uondwapes ae ee oe eee ee ee ee eee ae fp oeune 
RLST 
‘ooDus WoW sv Aqiedoad jo uortssassod SULATIOA A1OJOG VUaeID “yy ‘aq jo sounjipuedxy SPA @ 
—_, - 
x" ‘dn apvyy 99 pnoys p wanyD fay) sv yunovy Jo prowanyy squnurmduo) 8S 


= 
i 


COO aT 


TAYLOR 


S 


. 
* 


JAME 


. 


. 


cee 


oe 


Miier 
Ost) 
Ga | 


re 


x. 
i- 
i onaniiiinmaltiaaeel 


Lil 


Oe 


— 


— 2. 


Isl | 


oe ee 


1629 


ee 


nt Meat 


~ 


~ 


peun [’ 
qe, KX 


> a | 


| ‘~%O 
1 Ajue 
1 dy 


g “00g 


Lt #wQO 
1 Aue 
iidy 


G mT 6 | 


“1 “PO 


} Aine 
1 pdy 


212 MEHITABEL B. GREENE, &¢., ET AL. VS. 


The foregoing statement varies from that adopted by the master 
in rejecting the following items: 


1875. 
July 15. Tax abstract & legal charges (paid before tak- 
Ing possession as mortgagees)....--..----. 7 00 
sept. 18. Legal charges and expenses of taking posses- 
IN sieht ka lei 68 41 
Oct. 21. Costs of making trustees’ sale, paid F. B. Pea- 
I eG vicntcccne-sesenintnnils ca 163 45 
LSSQ. ; 
April 1. Cost of changing upper three floors of hotel into 
BORG OF GEPRTUNIN 2c ccc ccnsunannnanmes 2,100 00 
All commissions paid for collecting rents after 
me Te 1.672 S89 
All sums paid janitor after December 51, 1581- O22 02 
TOtRl HORS TONNE cewcinicccncnannnnin 4,533 77 
And by charging defendants with the 
actual rental value of the premises 
covered by the McAllister lease from 
August 50, 1579, to August 30, 1580, 
iis iad: ceviiecenteanncles iain eisai 3,600 00 
Less the rent actually collected by the 
defendants at the reduced rate_ ~~~ 360 
Leaving the balance charged againstthem— 3,240 
They having acquiesced in the fraudulent 
reduction, 
Making the total difference between this 
account and that of the master, in favor 
of complainants sini cies Wieas anit aiid cea S7 dio 770 
OST Computations Submitted by Complainants on Basis of the Preced- 


ing Account, Omitting the Four Coupons Maturing afle r Aug. 
27, 1878, when the Principal Note Was Declared Due, Reducing Inter- 
est to OY atter December ol, ISS1, and First-Due Debts out of First- 


Re Ce rived Income : 


Taxes and Principal 


coupons. debt. 
1877. 
Oct. 1 Ist coupon Pe aN REA Le a re NE ee Oe L312 50 
L878 
Ap’! l 2nd se cei aoe ae FT Ia aE aN 1312 50 
June 13 | Tax of 1876 & redemption...... ...... .... .... O81 79 
1s ‘s 666 R77 ** costs ’ ; Oso Oo 


Aug. 27 | Principal note declared due (int. at 7} from Ap'l 


» 1878) 35.000 


-_—- ~“_—- —_—« -_—————_— - <-—- ee He 
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Computations Submitted by Complainants, &c.—Continued. 


Taxes and Principal 
cou pons. debt. 


- tem ~ - a en ee eee _ ~_ ne a ee a 


1879. 
- July 1 Int. on $1,312.50 from Oct. 1, 1877, 1 yr. 9 mos., at 
1O% iil ine : ioe siccniaiiti tiaaia ow 229 68 
—_ - “ | Int. on $1,312.50 from April 1, 1878, l yr. 3 mos., 
| ES ee one snieniindia ss saitiadinanaiiatle ceeimieiees nisi 164 06 


oe oe Int. on 981.79 from June 13, 1878, 1 yr. 15 ds., at ) 


| eS pinllinn waitin EE. eM 
& « | Int. on 680.09 from June 18, 1878, 1 yr. 15 ds., at | 

Bene dissane i dieieds ahien een nai siasiats dled ind 
= on Tvtal coupons, taxes, & interest thereon ...--. 4,853 75 


Contra Cr. 


1879. 
Aes 8 | GP 608 FORE .cce cone = bindé/ eee eee 
July ] _ sé ‘ eee ) 
—e 995 &R 
a ] To balance of coupons mente Gee i, ce 3.857 87 
Oct. 1 ‘“ int. on $3,857.87 from July 1, 1879, 3 mos., @ 
ERNE AR et ae nae oe ene CCTM Ere VK Rg er eee ow 44 
oe ] Total coupons, taxes, & interest there-........| 3,954 31 
oo Contr- Cr. 
oo By ee I a esties ween Giese Gaui 3,519 99 
. 1 To balance of coupons ee Ca I iii isis antici 634 32 
Dec. 31 ‘“ int. on $634.32 from Oct. 1, 1879, 3 mos., @ 104 15 5 
at @ s © Total coupons, taxes, & interest thereon ._-. - 650 17 
Contra Cr. ) 
Dec. 3 By TS TE sn: senate nancies dnesninndian eieaiitiiiain dubai: aiaiees H0O8 15 | 


es To balance — taxes & coupons "RARE aSe Mean SUL aRE 4? 02 | 


1R80 
Ap'l 1 ‘ int. on $42.02 from Dec. 31, 1879, 3 mos., @ 10%. 1 05 | 
6 l Total coupons, taxes, & interest thereon ...~-. 438 O7 
Contr- Cr. | 
Ap'l l By net rents nag ™ . . rae Pets peal , 808 te) 
Ap 1 By balance Cr. «acai ss wie Geasaslies aed ea 255 82 
Contra Cr. —————— 
LSS] 


Dec. 31 | To int. on $35,000.00 from Ap’l 2, 1879, 3 y’s 9 mos., 
» Fa _ nae cdi: oxi inte aii 9,845 75 
‘ | On this date defendants filed their answer, refusing 
to accept complainants’ tender in supplemental 
bill of full payment of defendants’ dues under 
: - trust deed, and thereafter defendants, holding 
possession wrongfully and not by contract, can 
only claim legal interest—7. ¢., 6%. 


1883. 
Oct. ] To int. on $35,000.00 from Dee. 31, 1881, 1 vr. oe 
a ae Loe ae Pa, Sen re 3.675 
es ] Total principal ents i iia alee ne ae 


35—1083 


Pe eannled ingerhne. te ita , lis ‘aca 
og : ne ne ss ee ra: 3 » — oii — edith at? 3 sty . “8 hy ae” age i Bia Bete 
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Computations Submitted by Complainants, &c.—Continued. 


Taxes and Principal 
coupons. debt. 


Contra Cr. 


] By balance Cr , as above _- sabeeodheatin Ghee. « esene PHO RL 

July 1 a REI AON RET A aM kes BA ne rh Fr LEE AM ees 394 36 
] és és 
l 


————— ee a ee 


—— oo —_—— — = 


” dicetiiiiadinin dima LOLS 30 

For’d Dr... : Silla etl i a 48 518 75 
Or. . atc j scissile 5,789 49 

5S i ee erm 


By net rents ... ... a 1.426 52 
bs 7 7 HOS O5 


l 
a” a oe le Pas a TIED RRA cone 1179 43 
51 


s ss 4s ] 352 yan 


1.604 39 
; : 708 
he oe iit aadeie ' ‘ ile RSH, 44 


———-_—+-——— —<— ce es - 


| | To balance principal & interest due .... ......-...-/...... - 34,9602 U8 
Dee. 51 “ $=int. on $34,962.98 from Oct. 1, 1883, to Oct. 1, 
I i EE AER RY NEL Rie RTS ee Salads ‘ 
BOOK: BLINGINAE ONG tnterelt GUO...nn cone cccmes | coce enemas 35,487 41 
Contra Cr. 
Dec. 31 | By net rents ...... sdiealiaiiaiial  ssdiaieaide Aeeiseensaneit entimebamiiiin Vocibdniiiaian 1.544 07 


Dec. 31 To balance due seiinidinaieen iniiauiaaaia ' satel . 34,143 34 
Ap'l l “* int. on $34,143.34 from Dec. 31, 1883, 3 mos., @ 
RE SEO PR ee aR NNR MNS Cope ede COSA ON oer og intiiiiaditaads sialic india ii in 512 14 
l i ie sii iaicmma eatin eisai NE alain tienen linia 54.655 48 
Contra Cr. 
Ap'l 1) By net — da ainsi cea apap ditiaiiaig tis ini aii aiid 1,729 16 


is 1 } Teo balance due. _- saa : ee eR oe ay O98, 3D 


July 1 “ int. on $32,926.52 from Ap’l 1, 1884, 3 mos., @ 


I ees an am PRA Te ae To eae Pee Sy to ae $0 &O 
— 
l a o>.420 2] 


Contra Cr. 
ee 6 5 a OS CO cen cece ciciieeeneneiin wide icin H89 38 


‘6 eS To balance due ene ear le Si GR al SR BY 7a R32 
CS I I For cena ae Per aan e ate 400 95 


‘4 l ER mR Ce Se Me ea ne renee ens) Eanes | 
Contra Cr. 
2 By net rents i RO EMR: SPAT ee 1.042 49 


sé 6 To balance .. i i nc ica ca iecar lini ati iin hii iil i i) ile 32.179 29 
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Computations Submitted by Complainants, &e—Continued. 


i 
| 
i 


Taxes and Principal 


| coupons. debt. 
| 
1X84. 
Dec. 31 To int. on $32,179.29 from Oct. 1, 1884, 3 mos., @ | 
REE RSLS ne a omer ramen sayin ‘cicesitinis seiiasebiins tiniest mmaiiiaaia lh ii taal 482 68 
i Soe: 
Contra Cr. 
Dee. Si | By 06t FORO nce coce cone cocuns cows cennne tude couel candace 1,135 Ol 
et eee ss qceceenity ceitnsinasts taladeameleiiieadi wieiiliaasitiiaeis alee 31.526 96 
LSS... 
Mich 1 ‘ int. on $31,526.96 from Dee., 1884, 2 mos., @ 
ERED a ere Oona sic: cen; cicinn:cennindnmimeiea ita ic ictal 215 26 
l ONES GRO nce coc cues seen doe ie ee ee eee 
Contra Cr. | 
Mich 1 By SR Ts ne sci t-te inate it iia Ee 9090 72 
‘6 l To balance ce rae . ne EN Na) FRE: eco! OSes OO 
Junel2 “ int. on $30,932.50 from M’ch 1, 1885, 3 mos., @ 
| mr a ence a re ee Sa es 925 8&3 
12 OE GD... nm come Wenismnniin deine aati ein ela i ee ee 
Contra Cr. 
June 12 Sy net rents ...... came ceummsnnii tinal iia iat i ia a 983 Ol 
Junel2 To balance due on all accounts to date from com- | 
plainants hi GES oo ccees wists sis cies aes ween be ee ee 
; 


; 


589 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor et al., Complainants, vs. Ropertson, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, the 2d day of March, A. D. 1885. 


Present: Mr. Paddock — Mr. Me( OY. 


E. A. CuMMINGs, a witness on behalf of the complainants, being 
first duly sworn, was examined in chief by Mr. Pappock and deposes 
and says as follows: 

(. You have been formerly examined under oath in this case? 

A. Yes. 

(. Have you a knowledge of the amounts received from time to 
time as rents and income of the property in controversy, and also a 
like knowledge of the amounts disbursed from time to time for re- 
pairs, taxes, and other expenses connected with the management of 
the property ? 

A. I have. 

Q. Can you state the amount of income received from that prop- 
erty from the time Mr. Greene entered as mortgagee to the first day 
of January, 1879? 


ES ete ee regres Be — eet bat. 7 Mein Ad ree ans 2 ill 
eee od oe A et ONIE o nag t 


hie ee 
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A. Lean; the amount paid up to that time 1s $725.50. 

(). Will you please go on and similarly state the amount of such 
receipts from January 1, 1879, to April Ist, 1870? 
\. The amount Is $823.55. 

(). What is the amount from April 1, 1879, to July 1, 1870? 

A. The amount Is 757.50. 
O90 (). What is the amount from July 1, 1879, to October 1, 
IS79? 

A. The amount 1s $514.76. 

(). From October 1, 1879, to December 31, 1879? 

\. The amount Is S860. 


» 


). What is the amount from January 1, 1SS0, to April 1, 1880? 
A. The amount ts S1L,161.77. 

). What is the amount from April 1, 1880, to July 1, 1880? 

A. The amount ts $1,564.21. 

(). What is the amount from July 1, 1880, to October 1, 1550” 

\. The amount is $1,375.42. 

). From October 1, 1880, to December 31, 1880? 

A. The amount is $1,383.55. 

What is the amount from January 1, 1881, to April 1, 1881? 

—, $1,343.45. 

Q. Please go on and state for all the quarters as above the amounts, 
respectively, recelve d at the end of each succeeding quarter, bring- 
Ing the amount down to the present time, and also giving the foot- 
ing of the entire amount of such receipts. 


A.— 


1879. Ee: osieiiin e e 
Jan. l ow S728 50 Jan l to Ap'l SE i L161] 77 
6 to Ap’l l : 825 RS Ap'l l to July ] es a ae 
Ap’ l to July as 731 30 July 1 to Oct, aoe, » 7 
July l to Oct. ] R14 76 Oct. SO ss 1.383 55 
Oct. lte De. 31 im 8650 188] 
Jan. l to Ap’l Ee el 
Ap'l l to July Pee 
a erm ££ SOU webs cabins ee oe 
July 1 to Oct. l . 1,470 74 Jun. l to Ap’ tae 1711 10 
Oct. ito Dee. 31... L641 55 Ap’ l to July RRS Eee 1,785 87 
1882 July l to Oct. pene - 1,698 22 
Jan’y l to Ap’ | . 1506 10 Ovt. [toe Oe 1708 32 
Ap'l l to July | 1.734 10 ISS84. 
July 1 to Oct. awe = — | Jan. Llto Ap’l ee 1,824 98 
Oct. es 1.728 50 Ap'l l to July Pare 
July fy lee » tee ce 
$34,155 14 
Sen. 24 to Dee. $1. ie — 22 ll 
TRRD. 
Jan. a4 >. 5 See URO 57 
$36,757 4 
TSS. LSS5. 
men Et. tegen 88.cce.e 7? 
For'’d i a i a nn ee : 


_ mame, fe 


JAMES TAYLOR ET AL. 2717 


ov] Q. Will you also give, in similar quarterly periods, the 

amount disbursed by you for taxes, insurance, repairs, labor, 
and also all amounts charged by way of commissions on collections 
during the above period t Give all the expe nditures made by you 
during the period referred to and specify the nature of each kind of 
CX pelise. 

! will attach to my deposition a statement of the amounts in- 
quired of, marked Exhibit “DD.” 

(). With regard to the repairs referred to, will you state generally 
what was done—what they were? 

A. The repairs that were made in the early part of the term cov- 
ered by this account were principally for changes made in the see- 
ond, third, and fourth stories of the building. The building had 
formerly been occupied for hotel purposes. We were unable to rent 
Itat satisfactory prices as a hotel, and, after consultation with Mr. 
I’. b. Green, it was decided to make it Into an apartment building, 
and the expenditures necessary to make it are those that appear in 
the early portion of the account; the other expenditures have been 
payments for taxes, insurance, and whatever was necessary to keep 
the buildings in repair and in rentable condition. 

(). Was this latter class of repairs such as are usual in the ordi- 
nary management of rented buildings? 

A. Yes. 

(). As to the other classes of repairs, what might be called the 
large items or extraordinary expenses, what was the result upon the 
income of the building of the making of those repairs? 

A. The rental was very largely increased—the income received 

from the upper stories of the building. It had been a failure 
592 = as a hotel, and the party who was there was using it as a sort 

of apartment house, but, owing tothe poor arrangement, was 
unable to procure very for TF prices for the rooms, and a good many 
of them were unavailable 

Q. Do you remember whether the making of the repairs exceeded 
the income at that time? 

It did. 

(). You have had some experience in the management and care 
of rented property In this city for some years? 

A. Yes; for many years. 

Q. For how long? 

A. Sixteen or seventeen years. 

(). Some sag at extensive? 

A. Yes, si 

Q. [I will an you whether, in your judgment, based on your own 
experience and management of rented property, these repairs were 
judic ‘ous or otherwise? 

A. I think they were judicious. 

Q. Were they and have they ‘y remained permanent additions and 
Improvements to the building 

A. They were and are. 

(). Can you state generally the nature of the additions—how it 


was the building was ; changed ? 
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A. On the second story the kitchen, dining-room, and parlor, | 
think it was, were divided into smaller rooms. ‘The sewerage and 
plumbing in the building, which was very bad, was overhauled on 
the third story. Some of the rooms were thrown together Into suites 
and the plumbing was also changed there. On the fourth story, 
which was a few large rooms, was divided up into suites of rooms; 
the connection between the different numbers of the buildings was 

also enlarged; the halls were opened up. The building was 
993 originally three separate buildings, with different entrances, 

and had been partially thrown together as one building at 
the time we took Poss ssion of It. The halls were very dark, and 
the Upper stories not acc ssible from one number to the other: that 
was opened up. My recollection is a new roof was put on at that 
time, or soon alter that. 

(). You have been in general charge, as I understand, of the 
building and of its renting since Mr. Green entered? 

A. I have. 

(). State what means you have taken to effect the renting of the 
building and vetting itt) Mncome from it. 

A. We have rented it the same as any other building. 

(Q). What I wish to inquire is whether you bave used your efforts 
to keep the building rented and make it bring an income during 
this time’ 

A. We have. 

(). Have you done the best you could to handle that property and 
make it produce an Income during all this time? 

A. Yes; we have. 

Q. Do vou know of any neglect on the part of Mr. Green in that 
resp ct to make it produce us vood an income as it could during 
that period ? 

A. No, sir; he has always been willin; 


} 


¢ to do whatever was neces- 
sary to keep the property in good condition and secure a good class 
of tenants. 

(). What Is the fact in rt card LO the rate of eom mission charged 
in this account: is that the commission which has been usual ? 

A. Yes, sir; we received the same commission from similar prop- 
erly belonging LO the Same estate. 

(). What is the rate? 
59-4 A. We get 5 per cent. on the amount of rent collected of 
the stores and houses and 10 per cent. collected from the 
rooms. That covers all charges of drawing leases, looking after 
tenants, and all matters connected with it. 

(). What is the reason of the difference In rate between stores.and 
rooms ? 

A. The rooms are rented on monthly leases. There are great 
many changes from time to time. The rents are very small, and 
the price S range tron) S00). think, Ul} to ebont elohteen Or twenty, 
and it re quire sa great deal of work und a great deal of time to handle 


(). It costs more to handle that class of property than the other? 


A. Yes. 
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Cross-examination by Mr. McCoy: 


(). This Improvement about which you have testified was made 
soon after the property passed into your hands as agent for Mr. 


Ccreen & amounted substantially lo a change ot the Upper floors of 


the hotel building so as to make it In place of a hotel or building 
rented fora hotel into an apartment house or flats, us they ure CoMm- 
monly called 7 

A. Yes. 

(). Was that improvement necessary tu the preservation of the 
property or was it merely an improvement which you supposed 
would enhance the rental value of the property ? 

A. It was an improvement for the purpose of increasing the in- 
come of the property. 

(). Did you regard that as an improvement which would enhance 

the salable value of the property corresponding to the expense 
095 of the improvement. 


A. Yes. 


(). You think it did so increase the salable value of the property. 


A. I think so. By increasing the income vou increase the salable 
value of property always. 

(). These commissions which you have stated were charged Mr. 
Green, are these the amounts which were actually paid to your 
firm by Mr. Green? 

A. ‘They are. 

Q). And you have settled with him on that basis? 

A. Yes. 

(). No rebates allowed to him or set-ofls of any kind on the 
amount ? 

A. No, sir. 

(). The insurance which you have charged in the account, does 
that represent the amount actually paid ? 

A. It represents the amount actually paid. 

(). No rebates allowed on that In any way, and no part of it re- 
turned in any way? 

A. No, sir. 

(). As to the amounts charged for expenditures in the way of ordi- 
nary repairs, are those the actual amounts paid? 

A. Those are the actual amounts paid in all cases, 

(). In the payment of taxes which you have made is there any 
portion of that penalties or percentage on taxes—I refer now to the 
amounts which have been paid by you out of the income of the 
property ? 

A. My recollection is there has not. 


(). While paying the taxes out of the income you paid them in 
all cases without penalti s attached? 


ry Yes. Sir. 
OO (). At the time this change was being made in the upper 
floor of the building the building was emptied of its tenants 
to a considerable extent, was it not, to admit of the repairs being 


made” 


= 
f 
= 
’ 


’ )° 
nt there—MeAllister. 


t 
‘4 


d 


‘casion 


hat only oe 


Baace. 
ii pd 


‘ 


7 


low ~ 


ature waived. 


4 


Sign 


— 


PF 


tioth Troms tax siaie ol 


[AMES TAYLOR ET AL. 2S] 


5S Testimony taken before Henry W. Bishop, master in chan- 


rt. Monday, the 16 day of Mareh, A. D. 1885. 


cery of said court 


Present: Mr. Chas. MeCoy, for complainants; Mr. George L. Pad- 


fers in evidenee tax redemption vouch- 


Counsel for defendants offers 1 
rs showing payment by David KR. Green of 8981.79 for the redemp- 
| IS76 of the premises in question, paid June 
r for the payment of taxes on the 
vy in the sum of 8675.09, of IS77, which, with 
d ; Vi it. makes the item of SOUSO.090, June 1S, 1S7S. 
There is an item of $7.00 for tax abstract of taxes and tax sales 
in controversy claimed by the defendants, under 
The next is a voucher for the payment, on the 25rd of September, 
| for in ‘¢ premiums upon the buildings 
remises In controversy, In the sum of $155.00. 


SLiil} nye upo Liie 

Cou further offers a voucher for the payment, on the 1Sth of 
Sept lit ISGs, oO SOS.41. the items thereof being: Paid J. ¥ 
\ils tax vl SIS 11: services in tax matters of IS75—"4. 
S15.00: services obtaining | taking possession of the Robertson 
property lth nitroversy, Slo siimne date. 

Counsel for defendant further offers a voucher for the payment, by 
Davied Rt. Green, on the ISth of Se pot mber, IS7S, for Chicago ciLy 
taxes of the vears IS75—4 of the premises In controversy, amount- 
ne ly costs to SO,O.S2 

Counsel further offers a voucher for the payment, of David R 

CGireen, ¢ he 2ist of October, IS7S, of the following items: 
oi Acknowledge rand re ording trustee's deed, Robertson, 
Pe ei" tO lve rils 1 tobe rLSOl, S110: services of trustee, 
hot of sale. ete. in Robertson matter, $150, making the sum of 
Sli doy l to kraneis B. 1 tbody & Company by David R (;reen. 

( lis | Orphan ets tothe allowance by the master of 
Lhics Ins on the grou | that thre V are het prrcrpne rly chargeable 
if =| Compan nt inh this account, but making no objection to 
1 | form of pi 

| further offers on behalf of defendants the voucher for the 
paviment, on the 2Oth of November, IS7S, by David R. Green, of in- 
surance premiums upon the buildings standing on the property In 
controversy. of the amou of S1OS. 

\lso offers a further voucher for the payment, on the 6th of De- 
comber, ISTS, of 65 ets. for reeording release of the Grow trustee deed 
on same property. 

Counsel for defen lants further olflers a voucher for the pavinent, 
on the Ist of D nber, S79, of S155 for insurance premiums upon 
the buildings standing on the property in controversy. 

Counsel further offers a voucher showing payment, on the 3rd of 


r) f SO) for Insurance premiums 


’ 
oaliianryv, ISSO) by David it (rrecen, of] 


upon the buildings in controversy. 
Counsel further offers a voucher showing the payment, by Fran- 


jvo—TOSS 
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cis B. Green and others, on the 28th of October, 1880, of 8155 for In- 
surance premiums upon the buildings standing on the premises in 
controversy. 

[t is agreed that the reporter’s notes may be taken and used In 
lieu of the vouchers. 


Mr. Pappock: I will offer trust deeds and notes and trustee’s deeds 
which have been formeriy offered in evidence. 


HOU Tuespay, March 17. A. D. 18S. 
Present: Mr. Paddock & McCoy. 


Ik. A. CUMMINGS, a witness recalled on behalf of the defendant-, ex- 
amined by Mr. Pappock, deposes and says as follows: 

Q. Can you tell what proportion, in dollars and cents, of these e 
penditures were caused by the change sin the structure of the bul 
Lier which you have referred to—changing the floors and alterations? 

A. As nearly as I can fairly estimate it from looking over the 
amounts, I should think the amount that was expended in making 
the new Improvements was about $2,100. 

(). What is your judgment, as a real-estate man, upon the ques- 


X- 
- 


4 
tion whether those improvements enhanced the value of the prop- 
erty ; and, if so, to what extent ? 

A. I think it inereased the rental value of the property quite 
largely—in fact it converted the upper floors of the building into 
premises that would be rented, where before it was occupied as about 
a fifth-class hotel. I don’t know as you could get low enough to 
designate it but a very poor hotel. 

(). Fifth-class you think 1s safe? 
A. Yes, sir; and a portion of the rooms were then rented out to 


tenants who paid but little and did not pay that little very regu- 


larly. I should say it much more than doubled the rental value of 


the upper floor—the expenditures. 

(Q). .Aside from the rental value, did it enhance, and, if so, to what 
extent. the market value of the entire premises ? 

A. The market value of premises of that kind in question te de- 
termined largely by the amount of rental value, and anything that 
enhances the rental value of the property would inerease the mar- 
ket value of the property. If by these improvements the rental value 

of the property Wiis enhaneed from S1.500 to Ss? OOD a9 vear 


60] that would have a tendency to increase the market value of 


the property from five to ten thousand dollars. 
(). Do you think that Wiis the result in) this case, to increase the 


4 
market value to a considerable amount ” 
A. | think SO, 


Q. I will ask you whether, in your judgment, it increased the mar- 
ket value to an amount equal or greater than the amount of the 
costs of the improvements ? 

A. It increased the market value very much more than the cost 
of the improvements. , 


Cross-examination by Mr. McCoy: 


Q. On your examination some time ago, before this ease was heard 
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before the court, you stated the cost of these charges In the Upper 
floors of the hotel building to be approximately $3,000, in an exhibit 
which you then attached to your testimony, did you not? 

A. This $5,000 includes the repairs which were made to all the 
floors of the hotel ut the Sime time. There was about $5,000, or 
nearly that,expended at that time; it included repairs that might be 
termed ordinary repairs and would have to be done when a tenant 
moved out to keep the premises in a tenantable condition. The whole 
premises would huve to be caleimined and painted ; the sewerage 
had to be attended to; the plumbing also,and the roof. Deducting 
a fair proportion of these items from $3,000 gives $2,100, the amount 
that I have estimated as the actual amount ex pended for the 
changes in the building 
(). | wish vou would prepare a statement which will show in ref- 

erence to the commissions which have been charged for col- 
O02 lecting the rents of this property In gross sums; the amounts 

on which commissions has been charged at the rate of 2} per 
eent.; also the gross amount on which commission has been charged 
at the rate of 5 per cent, and the gross amount on which commis- 
sion has been charged at the rate of 10 per cent. 


A. I will do so and mark it Exhibit F. 


Counsel for defendants offers in evidence certified copy of the fol- 
lowing proceedings in bankruptey in the matter of William Scott 
Robertson, bankrupt. 


1. A copy of petition for the appointment of provisional assignee, 
filed Octob I" D, LS7S. 

, 4 Certified COpy of the deed to the assignee, filed August s, LS79, 

o. Petition of complainants, Taylor WN bruce, for preference, filed 
Mareh 25, 1880. 

4. Order of court entered March 25, 1880. 

5. Affidavit of John MeAllister, filed April, LSSO. 

6. Petition of Bradford Hancock, filed April 2, 1SS0. 

7. Order of court of April 2, 1880. 

8. Proof of debt of James Taylor and John Bruce to complain- 
ants, filed April 2, 1550. 

%. Report of sale of assignee, filed April 26, 1880. 

10. Petition for discharge of bankrupt, filed December 4, 1580. 

11. Consent to discharge of bankrupt, filed December 15, ISSI. 

12. Adjudication of bankrupt as certified by the register, filed 
February 20, 1SS5. 

15. Dividend order by the register, filed February 20, 1885. 
1. Warrent to marshal as messenger, filed February 20, 1889. 
5. Account of assignee to creditors, filed February 20, 1555, 
6. Final account of Bradford Hancock assignee, filed February 

20. 1SS3. 
603 Certified as such by W. H. Bradley, clerk of the district 

court for the northern district of Illinois, under a certificate 

dated March 16, 1885. 

Counsel for complainant objects to the introduction of these pa- 
pers and each of them on the ground they were not offered in apt 
time, and as incompetent and irrelevant. 
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GOD Testimony taken before Henry W. Bishop, master, the loth 
day of June, A. D. 1885. 


Present: Mr. McCoy, for compl’t; Mr. Paddock, for def’t 


IY. A. CUMMINGS, a witness on behalf of the defendants, being 
first duly sworn, was examined in chief by Mr. Pappock, and deposes 
and says as follows: 

Counsel for the defendants, the heirs of David IR. Greene, offers 


in evidence the deposition of Franeis B. (;reene, certified on the 
»? 


2ist day of May, 1885, and filed in this cause on the 235d day of 


May, 1885, marked for identification “ Exhibit X, HL. W. B., June 
i3. 1885.” 

(). Mr. Cummings, you have been examined before in this case ? 

A. have. 

(). You testified, [ believe, bringing down the amount of income 
and expenditures of the prop rly in controversy LO the Ist of Mareh, 
ISS5S;: 1s that correct ? 

a 30, 

(). Will you now please give the items of income and expendi- 
tures on the part of the mortgagees with regard to the property in 
question from March, 1555, to the present time, or as recent a date as 
possible ? 

A. ‘Ther cept of the propre rly from March Ll, LSS5, to date are 
S$? 007.23: the expenditure 5 during the same period are— 


- an 


lor repairs ave.--- ss ebineibaiatl caiun inapeeeteiee edema ue Selena S?76 6O 
a site tone: eatinn: ainsi let da Sa 41k oo 
lor sundry expenses sini ci tink lt i 06 29 
lor janitor sery. at aia al ee nH? 
(‘ommiisslons__-- -- so:ien tis coiuidicasaneh: manele dhe ie 14] 37 
, | FESR SEP Ey amen rene Leap eMraee acre. silat aoe. _~ ane oe 
GO Q. Ifave you a statement, in writing, of the details of these 


results and accounts ? 

A. 3 have. 

(). Will you please exhibit it to the master in order that he may 
annex it? 

A. Yes. 

(). Will you please refer to exhibit 1). offered ona former CX - 
amination by you, and putin ink, under the appropriate column and 
heading, the results of your testimony just given with regard to 
these subsequent items of income and ovtlay t f 

A. I wiil. 

Q. Please refer to the appropriate page of your evidence and add 
to the statements of receipts the receipts for the period named, which 
you have just given ? 

A. I will and have done so. 

Counsel for defendants, the heirs of David R. Green, having on a 
former attendanee in the master’s office offered certain docu- 
mentary records in the matter of W. Scott Robertson, a bankrupt, 
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which now appear as Exhibit E, requests that the master, under the 
last order in this case referring the cause to him, examine the said 
matters of record and make such report Upol the fuets and evidence 
therein shown as may accord with the said order of reference and 
the ruling of this court governing masters’ reports. 

Counsel for complainants objects to the master making any find- 
Ings as to the legal eflect or purport of the bankruptey record offered 
by defendant’s counsel, except In so far as they may affect the ae- 
counting, and counsel for complainants further requests that the 
master, under the evidence now before him, reject or refuse to allow 
as a credit to the defendants the items claimed by them as fol- 

lows: 
607 Under date of September 18, 1878, an item of $68.41—being 
made up of an ambunt paid J. P. Wilson, tax attorney, 
S284] ; service sin tax matters of IS75 and 1874, S15, and services 
— obtaining and taking possession of the Robertson property In 
controversy, $25. 

Also the amount und r date of Sept mi be r ae, IS7S, of S163.45, 

made up of the following items: 


Acknowledging & recording trustee’s deed, Robertson.... $2 25 
Advertising sale, Rov rtson sis iia iin iia ai es ain aia aie i ae ;, 1] 20 
Services of trustee notice of sale. ete..in Robertson matter. 150 


Also the sum of $2,100, under date of April 1, 18S0, as a part of 
the aggregate expenditures of $2,862.88 for the quarter ending at 
that date, said amount of 82,100 having, as appears by the evidence, 
been CNP ned in il chang 11) the characte! of the Upper floors of 
the hotel building, and, as counsel for complainants contends, is not 
prop rly il charge against complainants in this accounting. 

Counsel for complainants also objects to the amount of $2,673.90, 
being the aggregate amount of commissions paid KE. A. Cummings 
& Co, for their services in the matter, claiming that they, the de- 
fendants, are not entitled to any compensation for their services as 
mortgagees Nn possession lor collecting the income of the property. 
Counsel further asks the master tocharge the defendants, the heirs and 
representatives of the estate of David R. Green, deceased, with the sum 
of $5,240, under date of August 51, 1879, being the difference between 
the actual rental value ofthe upper floors of the hotel, as shown by the 

evidence, and the amount fixed by the MeAllister lease before 
0S any reduction wis made thereon from August 1, 1S7S, the 

date when defendants came into possession of the property, to 
August oO). IS7t) the date of the expiration of the lease, the origi- 
nal rate of the rental under the lease being $300 per month, making 
an aggregate of $5,600 for the year, which amount should be charged 
against the defendants, as complainants’ counsel contends, less the 
amount actually collected by the defendants and eredited by them 
according to the rate of rental assented to by them, they accepting 
an attornment from MeAllister as a tenant at the reduced rate of 
rental of $30 per month from August 51, 1878, to August 51, 1879, 


285 MEHITABEL PB. GREENE, &¢., ET AL. VS. 


making the actual amount of rent received and credited by them 
in their statement of the account S360, which, deducted from the 
sum of S33. 600—whiech counse! contends they should have recelved— 
leaves the amount of $3,240 to be charged against them in addition 
to the amounts they have stated. 


Mr. PaAppock: I cite to the master the case of Mosier vs. Norton, 
L100 [}Is.. page (>.>). lye Ine avery recent, and, so faras know, the most 
recent, direction of the supreme court of our State with regard to 
the mode of stating the account 1) il read mption bill. 


Signature of witness waived by consent of counsel. 


()0)%) Trust f ee Nal ‘ 


Under and by virtue of the terms of and the power of sale con- 
tained 11) a tirust deed made, acknowledged, ana delivered by \Wil- 
linm Seott Robertson (a widower), of the city of Chicago, In the 
county of Cook and State of Illinois, to Francis B. Peabody, of said 
city, as trustee, dated April 2d, A. D. S77, and recorded in the 
recorder’s office of said Cook county on July 23rd, 1877, in book 
11 Loft records, “ul pave 270, made Lo se eure the payvinent Ol the prin- 
cipal promissory note of the said William Seott Robertson, of even 
date with said deed, for thirty-five thousand (55,000) dollars, pay- 
able LO the orc r ol said maker (an by him chnadorsed ) three (o>) 
years after its date, with interest thereon at the rate of 43 per ce nit. 
per curitititn, pavable half-yearly, Ql) the «| day ot Octob r and of 
April 11 each vear, and the legal hola r of said principal hote 
having, as thereby authorized, elected to make the principal sum 
therein mentioned, and the same having thereby become at once 
due and pavable by reuson ol the cle fault, continued for more than 

thirty days, In the prayvine nt of the installments of interest 
G10 due thereon on October 2d, A.D. UST7, and on April 2d, 

IS7S, respectively, and there being due on said principal note 
the principal sum of thirty-five thousand (255,000) dollars, with in- 
terest thereon at the rate of seven and one-half per cent. perannun 
from and since April 2, 1S7S, and the said two defaulted install- 
ments of interest thereon of thirteen hundred and twelve dollars 
and fifty cents each, with interest on each at the rate of ten per 
cent. per annum from and since the said dates when they, respect 
ively, became duc ‘ ana default having be a made in the prey hil 
thereof— 

And Upon the demand of the legal holder of said principal note, 
I, Francis B. Peabody, the trustee under said deed, will, on the 
seventh day of October, A. D. 1878, at 11 o’clock in the forenoon of 
said day, at the southwest corner of Dearborn and Monroe streets, 
in said city of Chicago, at the door of number 174 Dearborn street, 
sell at public auction, tothe highest bidder for cash, for the LISscs ana 
purposes specified in said deed, the premises in said trust deed de- 
scribed, the same being situate in the said city of Chieago and de- 
scribed as follows, to wit: Lots numbered twenty-seven (27) and 
twenty-cight (2S) and the west twenty-three (25) feet of lot number 


—_- 
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twenty-six (26), all in block number six (6), in Maleom Me- 
G1] Neil’s subdivision of block- six (6), seven (7), and eight (8), 

1 Wright's addition to Chicago, reference being had to the 
bay or plate of said sub livision, which was recorded in the recorder’s 
oflice of said Cook county in book 162 of maps, at page 50; said land 
fronting south on West Madison street at the northeast corner of 
Sheldon street with a width of seventy-three (735) feet and carrying 
the Site width through the whole depth thereof, to wit, one hun- 
dred and sixteen (116) feet to a (16) sixteen-foot alley, together with 
all the buildings and improvements thereon— 


Tow ther with all the right, title, benefit. and equity of redemp- 
tion of the said William Seott Robertson, his heirs and assigns, 
therein. 

The records of said recordér’s office show that Hugh Templeton 
has acquired some title or interest in said premises, subject to said 
trust deed, its asslgns of said Robe rtson. 

Chicago, September 3, A. D. 1878. No. 5, D. 

FRANCIS B. PEABODY, Trustee. 


O12 This is to certify that the annexed notice of trustee’s sale 
Was published IT) the Chicago Journal, a hewspaper —— a pen- 
eral circulation printed and published in the city of Chicago, county 
of Cook, and State of Illinois, four (4) times, being one time a week 
for four (4) suecessive weeks, the date of the first paper containing 
he same by Ine the ith day of Septem ber, LISTS, having been pub- 
lished and issued on that dav, and the date of the last paper con- 
taining the same by Ing the 23rd day of Septem ber, 1S75, being pub- 
lished and issued on that day, and that I have received $11.20 dollars 
for publishing the Same, 
Dated at Chicago, Oet. 4th, 1878. 


HENRY W. FARRAR, Publisher. 


613 OctToBer 7, 1878. 

Under the power of sale herein contained, I have this day sold 
the premises herein described at public auction to David R. Greene 
WN COnVE ved the sume to him. 


FRANCIS B. PEABODY, Trustee. 


“ DEFENDANTS Exuipirt 3.” 


This indenture, made this seeond (2nd) day of April,in the year 
of our Lord one thousand eight hundred and seventy-seven, between 
Wim. Seott Robertson, a widower, of the city of Chicago, in the 
county of Cook & State of Illinois, party of the first part, and Fran- 
cis B. Peabody, of the city of Chicago, in the county of Cook and 
State of Illinois, party of the second part, witnesseth : 

That whereas the said William Seott Robertson is justly indebted 
unto the legal holder of the principal promissory note hereinafter 
described in the principal sum of thirty-five thousand (35,000) dol- 
lars, lawful money of the United States of America, being for a loan 
thereof on the day of the date hereof made by said legal holder to 

3di—1US5 
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said Win. Scott Robertson, secured to be paid — a certain principal 
promissory note of the said Wim. Scott Robertson, bearing even date 
herewith, payable to the order of the said Wm. Scott Robertson, and 
endorsed by him, payable three (5) years after date thereof, with in- 
terest thereon at the rate of seven and one-half per cent. per annum, 

payable half-yearly on the second day of October and of 
614 April ineach year until said principal sum is fully paid, 

and both principal and interest payable at the office of Iran- 
cis Bb. Peabody & Co., in Chicago aforesaid, which said several in- ' 
stallments of interest for said period of three (3) years are further 
evideneed by six (6) interest notes or coupons, of even date here- 
with, for the sum of thirteen hundred & twelve & ,53, dollars each, in 
in and by which said principal note it is agreed that if default be made 
in the payment of any one of the installments of interest aforesaid at 
the time and place when and where the same becomes due and pay- 
able as aforesaid and such default shall continue for thirty days after 
such installment becomes due and payable as aforesaid, then, at the 
election of the legal holder of said principal note, the said principal 
sum of thirty-five thousand (50,000) dollars shall at once become 
due and payable, anything thereinbefore contained to the contrary 
notwithstanding, such election to be made at any time after the 
expiration of said thirty days, without notice: 

Now, therefore, the said party of the first part, for the better 

615 securing the payment of the said sum of money mentioned in 

said principal note, with the interest thereon, according to the 
true intentand meaning thereof,and also for and in consideration of 
the sum of one dollar to him in hand paid by the said party of 
the second part, the receipt whereof is hereby acknowledged, has 
eranted, bargained, sold, aliened, released, conveyed, and confirmed, - 
and by these presents does grant, bargain, sell, alien, release, con- 
vey, and confirm, unto the said party of the second part and his 
heirs, assigns, and successors in trust, forever all the certain lots, 
pieces, or parcels of land situate, lying, and being in the city of 
Chicago, county of Cook, in the State of Illinois, known and de- 
scribed as follows, to wit: 

Lots numbered twenty-seven (27) and twenty-eight (28) and the 
west twenty-three (25) feet of lot numbered twenty-six (26), all in 
block numbered six (6), in Maleom MeNeil’s subdivision of blocks 
six (6), seven (7), & eight (S), in Wright’s addition to Chicago, 
reference being had to ‘the map or plat of said subdivision, which 

was recorded in the reeorder’s office of said Cook county in 
616 book 162 of maps, at page 50; said land fronting south on 
West Madison street at the northeast corner of Sheldon street, 
witha width of seventy-three (73) feet, & carrying the same width ’ 
through the whole depth thereof, to wit, one hundred and sixteen 
(116) feet to a sixteen (16) foot alley, together with all the buildings 
& improvements thereon. 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in anywise appertaining, and 
the reversion and reversions, remainder and remainders, rents, issues 
and profits thereof, and also all the estate, right, title, interest, dower, 
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and right of dower, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said party of the first 
part of, in, and to the same and every part and parcel thereof, with the 
appurtenances : 

To have and and to hold the above granted, bargained, and de- 
scribed premises, with the appurtenances, unto the said party of the 
second part, his heirs, AaSsIgns, and successors in trust, forever: 

In trust, nevertheless, that if default shall be made in the 
617 payment of the said principal sum of money above men- 
tioned (whether the same shall have become due by 
election as aforesaid or by the regular maturity of said note 
three (5) years after the date thereof), or if the said Wm. Scott 
Robertson, his heirs or assigns, shall at any time hereafter, 
until said principal sum and = all arrearages of interest there- 
on shall be fully paid, sufler said premises or any part thereof 
to be sold for any tax or assessment whatsoever, or shall do or per- 
mit to be done to, in, upon,or about said premises or any part there- 
of anything that may — anywise tend to diminish the value there- 
of, or to impair, weaken, or diminish the security intended to — 
effected under and by virtue of this instrument, or shall neglect or 
fuil to keep all the buildings that now are or hereafter may 
be situate upon said premises insured, and cause such insur- 
ance to be made payable in case of loss to the party of the 
second part or his successors in trust, and the policies of insurance 
and all renewal certificates thereof to be delivered to him or them, 
as hereinafter covenanted and provided, or shall fail in anywise 
protaptly and faithfully to fulfill, keep, and perform all and 
61S singular the covenants and agreements contained in these pres- 
ents by him or them to be kept and performed, then and from 
thenceforth it shall be lawful for the said party of the second part 
or his successors in trust, on application of the legal holder of said 
principal note, with or without a previous entry upon said premises, 
to sell and dispose of said premises hereby & ‘anted or intended so 
to be, and all right, title, benefit, and equity of redemption of said 
party of the first part, his heirs and assigns, therein, at publie auc- 
tion, to the highest bid r tor cash, havi first given notice of 
the time and place of such sale (such sale to be made at some 
place in the said county of Cook and State of Illinois), by publication 
once in each week for four suecessive weeks, the first publication to 
be at least thirty days before the day of sale, in some newspaper or 
other Paper authorized by law to publish legal notices that at that 
time be published in said county of Cook, personal notice of such sale 
to said party of the first part, his heirs or assigns, or any persons claim- 
ing by, through, or under him being hereby expressly waived and 
excused, 
And in the name of the said party of the second part or his 
61!) successors in trust to make, execute, and deliver to the pur- 
chaser or purchasers at such sale a good and sufficient deed or 
deeds of conveyance in the law for the premises sold, in fee-simple. 

And all the recitals that may be contained in such deed or deeds, 

setting forth the fact of such default as aforesaid, due notice, ad- 


pir 
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vertisement, and sale,and any and all such other facts and state- 
ments as may be proper to evidence the legality of such sale and 
convevance, shall be considered and taken on all occasions, and as 
between all Persons, as prima faci evidence of the truth of all the 
facts and matters set forth in such recitals. 

And such deed or deeds shall be effectual to pss the title and 
all the right and equity of redemption of said party of the first part, 
his heirs and assigns, in and to the premises sold. 

And out of the money arising from such sale the said party of the 
second part, or his successors in trust, shall pay— 

First. All the costs, charges, and CXpehses of such advertisement, 

sale, and conveyance, reserving to himesclf for his services 
620 «a commission of one (1) per cent. upon the amount of the 
proceeds of such sale. 

Second. All premium money paid for any Insurance as herein- 
after provided, and all sums of money which said party of the 
second part or liis successors In trust or the legal holder of said prin- 
cipal note nay abt any time before such sale pay orexpend to redeem 
said above-described premises irom any sules for taxes or assessments, 
or to save the same from sale on account thereof, or to protect the title 
or possession of said premises, with Interest on all money so advanced 
or expended at the rate of ten per centum per annum from the 
time of Su paying or expending the Siltnec up to the time of such 
sale. 

Third. All of said prineipal money first hereinbefore mentioned 
and the aecrued interest thereon that shall at the time of such sale 
remain unpaid; and 

Fourth. Render the overplus of the purchase-money, if any there 
be, unto the said Wm. Seott Robertson, his heirs or assigns, on 
reasonable request. 

And it shall not be obligatory upon the purchaser or purchasers 

at such sale to see to the application of the purchase-money ; 
O21] which sale or sales so made shall bea perpetual bar, both in 

law and equity, against the said party of the first part, his 
heirs and assigns, and all other persons claiming or to claim the 
said premises, or any part thereof, by, from, or under them or any of 
them. 

And the said party of the first part, for the purpose of enabling 
sald party of the second part and his suecessors in trust to make an 
advantageous and judicious sale of said premises, do hereby author- 
izeand empower him or them to adjourn said sale from time to time 
at his or their discretion, and the party of the second part or his 
successors In trust need not go the said place of sale to announce 
such adjournment; and at such sale said party of the second part 
or his successors In trust may sell said premises entire, without 
division, or in parcels, and in such parcels as he or they may elect. 

And the said party of the first part, for the consideration afore- 
said, do hereby expressly waive and release all right and benefit 
which they have or to which they may be entitled in and to said 
premises and the proceeds of sale thereof under and by virtue of 
any and all homestead exemption laws, so called, of the State of 


5 tied 


—— 


O° 
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Illinois, and agree to surrender possession of said premises 
(22 to the purchaser or purchasers at such sale peaceably on de- 
mand. 

And the said Wm. Scott Robertson, for himself, his heirs. exeeu- 
tors, ana administrators. does covenant, barealn. and meree to and 
with the said party of the second part, his suecessors In trust and his 
ana thre ir hye its and cLSSITULIS, tliat hie is Wi | SCLZi d Ol the Pretiises 
above deseribed as of a good, sure, perfect, absolute, and indetfeasible 
estate ol nila ritanece in thie law Ith fee-simple, and lists crood l 
power, and lawful authority to grant, bargain, sell, and convey the 
Sane 1 PATI ania iornh as aforesaid, ana that thie same are free 
from all other and former grants, mortgages, liens, incumbrances, 
ana Irom taxes, assessments, ana siile Ss Liereior of any hiithe, kind, 
nature, or description whatsoever, and the same in the peaceable and 
quiet possession of the party of the second part, lis successors In 
trust, his and their heirs and assigns, against all and every person 
or persons lawfully claiming or to claim the whole or any part 
thereof he and they will warrant and forever defend. 

And this said Wim SCO It »berts mm. ior limse If, lis heirs, 
o executors, and administrators, does covenant, grant, anil 
agree to and with the said pRUreY of th second pear and lis 
successors In trust that he will well and truly pay the prineipal sum 
ot money and interest thereon mentioned in said principal note 
according to the t Hor and effect the reof, and will not al any time 


hereafter until the said principal sum and interest thereon shall be 
fully paid sufler said premises or any part thereof to be sold for any 
tax or assessment whatsoever, but will duly pay all such taxes & 
assessments, & annually exhibit to the party of the second part re- 
| for such payment, & will not do nor permit to be done to, In, 
upon, or about said premises anything that may In anywise tend to 
lue thereof, or to weaken, diminish, or impair the 


‘ ’ 


impair the val 
security intended to be effected under and by virtue of this instru- 
ment, 

And further that he, his heirs and assigns, shall and will at all 


} 


thereon shall be fully pa 
that mav hereafter be erected upon said land fully insured against 


times hereafter, until said principal sum of money and all interest 
|, keep all the buildings now situate or 


loss or damage by fire in some rood and responsible lnsur- 
624 ance company or companies, to be approved by the said party 


} 


of the second part, or his successors in trust, in the fair in- 


‘ a 


surable value of SUCTI} bu dings, and enause such Insurance to be 
made payable, in case of loss, to the said party of the second part 
or his suecessors in trust, and deliver to him or them each, all, and 
every the policies ot MISUurahnce therefor aus Soon) as and whenev r 


cu‘h insurance shall be efleeted, and all renewal certificates of such 
policies, and rn che fault of so doing the sald party ol the second 
part, or his successors in trust. at his or thei option, mav eflect 
such insuranee in his or their own name or names, or otherwise, and 
the premium money paid therefor shall be a charge upon said prem- 
isos. and shall be. and is! bv declared be. secured by this instru- 
imcS., and shal Mm aha Is here 1 declared to be, secured \ Lois instru 


ment Wn the Same Manner Aas the said principal Sut) of money above 
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mentioned is secured, and such premium money shall be paid by 
satd Wm. Scott Robertson, his heirs, executors, or administrators, to 
the said party party of the second part. or his successors in trust. on 
demand, ana may be collected iil any time after the Same 
625 shall have been paid, with interest thereon at the rate of ten 
per centum per annum from the time the same shall be ad- 
vanced, 

And the said party of the second part, or his successors in 
trust, shall hold all such policies of insurance as collateral and ad- 
ditional security for the payment of said principal sum of money 
and interest, and shall have the right to collect and receive all 
SUMS of maney that may at any time become collectable Or rece lVa- 
able upon all such policies of insurance by reason of the damage or 
destruction of such building by lire, and apply the same when re- 
celved 1) the Same manner as far iLS possible iis Is herein betore pro- 
vided for the application of the proceeds of a sale of said above- 
deseribed premises under the power of sale hereinbefore contained ; 
or, if the legal holder of said principal note so elects, shall] dis- 
burse the same in the repair or rebuilding of such buildings. 

But nothing herein contained shall be construed as requiring the 
said party of the second part or lis successors In trust to collect any 

money that may become due on any of such policies of in- 
O26 surance, but if he or they shall elect not to ecolleet the same, he 

or they shall make such clection within a reasonable time 
after such money shall become collectable, and on demand of sald 
Win. Scott Robertson, his heirs Or assILns, shall thereupon forth- 
with, after making such election not to collect, execute any necessary 
order or assignment to cause said insurance money to be paid to 
said Wim. Scott Robertson, his heirs or assigns. 

A recon vevance of said premises shall be made hy the party of 
the second part or his successors in trust to said Wim. Seott Robert- 
son, his heirs or assigns, at his or their expense, on full payment of the 
indebtedness aforesaid and performance of the covenants and dyree- 
ments made herein by the party of the first part. 

And in ease of the death, absence from the city of Chicago, in- 
abilitv, or refusal to act of the said party of the second part at 
any time when his action under. the foregoing powers and trust 
may be required, then Henry Rieke, of Chicago aforesaid, shall 
be, and he hereby is, appointed and made successor in trust to said 
party of the second part under this deed, with lke powers and 

authority, and the title to said premises shall thereupon be- 
627 come vested in said successor in trust for the uses and = pur- 
post Ss aforesaid. 

And in ease of the death, absence from the city of Chicago, — 
inability to act of said party of the second part and of the said 
Henry Rieke at any time when action under the foregoing 
powers and trusts may be required, then George L. Paddock, of 
Chicago aforesaid, shall be, and he hereby is, appointed and made 
successor In trust to said party of the second part and the said 
Henry Rieke under this deed, with like powers and authority, and 
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the title Lo said premises shall thereupon become vested in) said SUC- 
cessor in trust for the uses and purposes aforesaid. 

It is understood and agreed that in the event this trust deed be 
foreclosed by a judicial proceeding in any court there shall be in- 
cluded in the judgment on such foreclosure the sum of three hun- 
dred dollars for the plarmtifh’ s attorney s or solicitor’s fee in such 
proceeding. 

In testimony whereof the said party of the first part has hereunto 
set his hand and seal, at Chieago aforesaid, the day and year first 
above written. 


WM. SCOTT ROBERTSON.  [sear.] 


28 STATE OF ILLINOIS, | 
County of Cook. } 


SS ° 


I, W. O. Van Every, a notary publicin and for and residing in the 
said county, in the State aforesaid, do hereby certify that Wm. Scott 
Robertson, il widower, who Is personally known to me to be the Sillhic 
person where namie is subscribes to the foregoing instrument, ap- 
peared before Hie this day Wn person ana acknowledged that he 
signed, sealed, and delivered the said instrument as his free and 
voluntary act for the uses and Purposes therein set forth, including 
the release and waiver of the right of homestead. 

Given under my hand and notarial seal this 25rd day of July, 
A. D. 1871. 

[SEAL. | W. O. VAN EVERY, 
Notary Public. 
(endorsed.) 
STATE OF ILLINOIs, | 


(nol, founty, } 
143,82 


Recorded July 95. 1S; é. ut My o'clock }?. lil., book 414 of records. 


pave 2,0. 


\s. M. BROCK WAY, Lecorder. 
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$1512.00. Ciicaco, ILLinots, April ‘ era 

Due to the order of nVst If thirteen hundred & twelve & Y dol- 
tase om the Sud day of April, A. B: 000 alia aaan as ae 
of Francis B. Peabody & Co., in Chicago aforesaid, with interest at 
the rate of ten per cent. per annum after maturity, being for an In- 
stullment of interest on ny principal note, of even date herewith, 
for the sum of thirty-five thousand (35,000) dollars. 

\nd George L. Paddock, or any other attorney-at-law, is author- 
ized in my name to enter my appearance in any court of record in 
[illinois aiter maturl lV hereof, waive service of process, accept il 
declaration, and confess a judgment in favor of the legal holders 
hereof for the amount due hereon and costs and 20 dollars for the 
attorney s fee, and to file a cognovil therefor. 


No. 6. WM. SCOTT ROBERTSON. 


‘) : _ . 
Zy MENITABEL B. GREENE. &¢C.. ET AL. YS 


_ 
Cuicaco, Oct. ¢, 1878 

, 7 + 

See endorse- on snid : hate 


PRANCIS B. PEABODY, Trustee. 


(endorsed :) Pay to the order David R. Greene. Wm.Scott Rob- 


CTLUson 


‘ _ "7 «¢ _—— 
630 $1,512.50 CiicaGco, ILLinots, April 2nd, 187% 
47 } i } , 7 < . . . ; : . 
Bie id) LHe OTaUer OL Ta ae Liiirteedl hundred AX twelve \ 
.. 2 } ¢ } } ] os : 
dollars on the 2nd « of October, A. D. 1S79, without grace, at 
i> } ae 
the oftice « ny cis pb. Le mIiV XN Co... in Chicago aforesaid with 
interest at the rate of t per cent. per annum after maturity, being 
| . 
1 
lor an dastalin Of interest on my pl ipal note,of even date here- 
i ’ 
th. for the sum of thirty-iveethuniand (S8000snes 
Wi LO] Liit itl $, Mee eee ‘ ity ' ciit eal biti coe), nn ) COLIaATSs, 


And Georee L. Paddeck. or anv other attornev-at-law. is author- 


ized in mv name to enter my appearance In any court of record In 


oe oem : ; - ’ 4 ] ‘ —_ : ; . : ‘ Ti a 

Lilinots aiter mn; L] \ icreol, Walve service ol Process, accept il 

} . 43 ; | berey 7 +) 7 . : ’ ors) | Fr : 

(eclraration, ; oc SS hkiginent in tavor of thie CUil bhOlde] 

4] ‘ - , , ] +) : 1 : 

ir real hor Lit fill . 7 iThi n ‘ it pCO TI cLtia COSTS and 0) dollars fo] the 
’ | (Ci eae . 

attorney s tee, and to ile a ¢cogno Lheretor, 


NO. 0. WAM. SCOTT ROBERTSON 


CHICAGO, Oct. (, 18/48. 


See cndorsement principal not 
FRANCIS B. PEABODY, 7rustee. 
(endorsed Pay LO thre ord r of David It (rreene. 


} 
’ . +] ’ ? Fi ’ ’ 
terest ab the rate OF t ph Cent. Pel nnum aiter maturitv, beng 
: ‘ . 4 2 
a +? f« ar . ’ , ‘ , , Le | " , ’ ; " Sn 
1} chil LLIStabll if () (Cs (7) rmiy PPriliecil pv note, of] CVClL Gale 
. + ‘ 
} r ] . } a } s>>= , . oe 
herewith, for the sum of thirty-five thousand (35.000) dollars 


Anil Gi ya) |? an ry" * «9 TT . "=! ley) ] autl i 
Alla WUT ot be MUUOCK, OT atid \ OLLC! attornmev-at-liaw. IS GULTOPT- 
zed in my name to enter my appearance In any court of record 


l 
1}; P eee. 7 oe oo —. 
[llinots aiter maturitv bRereol, walve service ol proc ss, accept a 
. i 


declaration, and confess a judement in favor of the legal holder hereof 
’ . , . Deas ] : ‘ } ] +) ] . . . ot 
for the Amount due fh on and costs and 20 dollars tor the attornev’s 
} + 4 7 t . 
fee, anad to ile a cnr f thereto. 
~ 


No. 4. , WM. SCOTT ROBERTSON. 


Fr onaid ' y ] 
Wi Lich across ace. | 


Curcaco, Oct. 7. 1878. 


| va 
See endorsement on principal note 


FRANCIS B. PEABODY. Trustee. 


—— 


(endorsed :) Pay Lo the order at 


Robertson. 


David R. Greene. Wm. Scott 


_- 
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632 $1,312.50. CuicaGo, ILtinots, April 2nd, 1878. 
Due to the order of myself thirteen hundred & twelve & 
5°. dollars on the 2nd day of October, A. D. 1878, without grace, at 
the otlice of Francis 13. Peabody & Co., In Chicago uforesaid, with 
interest at the rate of ten per cent. per annum after maturity, being 
for an installment of interest on my principal note, of even date 
herewith, for the sum of thirty-five thousand (55,000) dollars. 

And George L. Paddock, or any other attorney-at-law, is author- 
ized in my name to enter my appearance In any court of record in 
Illinois after maturity hereof, waive service of process, accept a dee- 
laration, and confess a judgment in favor of the legal holder hereof 
for the amount due hereon and costs and 20 dollars for the attor- 
nevy’s fee, and to file a cognovit therefor. 


No. 3. WM. SCOTT ROBERTSON, 


| Written across face. | 
CHicaGo, Oct. 7, 1878. 
See endorsement on principal note. 
FRANCIS B. PEABODY, Trustee. 
(endorsed :) Pay to the order of David R. Greene. Wm.Scott Rob- 


ertson. 


633 $1,512.50. Ciicaco, ILtinors, April 2nd, 1877. 
Due to the order of myself thirteen hundred & twelve & 
jy dollars Ol} the 2nd day of April, A. D. IS7S8, without grace, al 
the office of Francis B Peabody & Co., 1n Chicago aforesaid, with 
interest at the rate of ten pe recent. per annum after maturity, being 
for an Installment of interest on ny principal note, of even date 


* 
’ 


herewith, for the sum ol thirty-five thousand (35.000) dollars. 

And George L. Paddock, or any other attorney-at-law, is author- 
ized in my bathe Lo enter my appearance in any court of record It} 
[Illinois after maturity hereof, waive service of process, accept a dee- 
laration, and confess a judgment in favor of the legal holder hereof 
for the amount due hereon and costs and 20 dollars for the attor- 
ney’s fee, and to file a cognovit therefor. 


No. 2. WM. SCOTT ROBERTSON. 


| Written across face. | 
(rie LOO, (et. ‘i LS7S8. 
See endorsement on principal note. 

FRANCIS B. PEABODY, Trustee. 
(Endorsed :) Pay to the order of David R.Greene. Wm.Scott Rob- 
ertson. Pay to the order of Francis B. Peabody & Co. D. R. Greene. 

63 $1,312.50. CricaGo, ILuinois, April 2nd, 1877. 
Due to the order of myself thirteen hundred & twelve & 55° 
dollars on the 2nd day ot October, A. 1). ISii, without grace, at the 
office of Francis B. Peabody & Co., in Chicago aforesaid, with inter- 

d3s—1083 
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est at the rate of ten per cent. per annum after maturity, being for 
an installment of interest on my principal note, of even date here- 
with, for thesum of thirty-five thousand (35,000) dollars. 

And George L. Paddock, or any other attorney-at-law, is authorized 
In my name to enter my appearance in any court of record in Illi- 
nois after maturity hereof, Walve service ot process, accept A il clara- 
tion, and confess a Judgment in favor of the legal holder hereof for 
the amount due hereon and costs and At) dollars for the attorney's 
fee, and to file a cognovit therefor. 

No. 1. WM. SCOTT ROBERTSON. 


| Written across face :] 
Cnicaco, Oct. 7, 1878. 
See endorsement on principal note. 


FRANCIS B. PEABODY, Trustee. 


(Endorsed a Pay to the order of David R. Greene. Wim. Scott Rob- 
ertson. Pay to the order of lrancis 3. Peabody W Co. 1), h. Crreene. 


635 $39,000.00. CricaGco, ILiinois, April 2nd, 1877. 

Three(3) years after date, for value received, I promise to pay 
to the order of myself the principal sum of thirty-five thousand 
(35,000) dollars,with Interest thereon at the rate of seven and } percent. 
per annum, payable half-yearly, to wit, on the 2nd day of October 
and of Aprilin each year until said principal sum is fully paid, 
and both principal and interest payable at the office of Francis B. 
Peabody & Co., in Chicago aforesaid. 

The several installments of interest aforesaid for said period of 
three (5) vears are further evideneed by six (6) interest notes or 
coupons of even date herewith. 

[t is further expressly agreed that if default be made in the puav- 
ment of any one of the installments of interest aforesaid at the time 
and place aforesaid when and where the same becomes due and 
payable, and such default shall continue for thirty days after such 
installment becomes due and payable as aforesaid, then and in that 
event the said principal sum of thirty-five thousand (35,000) dollars 

shall, at the election of the legal holder hereof, at once be- 
636 come and be due and payable, anything hereinbefore con- 

tained to the contrary notwitstanding, such election to be 
made at any time after the expiration of said thirty days, without 
notice. 

The payment of this note is secured by trust deed on real estate 
In Chicago aforesaid. 


WM. SCOTT ROBERTSON. 


(Endorsed:) Pay David R. Greene, or order. Wm. Seott Rob- 
ertson. 


CHicaGco, October 17, 1877. 
Under the power of sale contained in a trust deed made by 
William Seott Robertson, a widower, to me, recorded in the re- 
corder’s office of Cook county, Illinois, in book 714 of records, at 


“ 
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page 270, made to secure the payment of the within note & interest 
thereon, I have this day sold at public auction the premises in said 
deed described to David R Greene for thirty thousand (30,000) dol- 
lars, & I have applied said money as follows, to wit: 


Paid interest coupon on within, due October 2, 1877, & 


eaten a Ci ci whi ie ae $1.445 57 
April 2, 1878, interest thereon to date......—--_- L379 95 
637 Paid interest on within note from April 2, 1878, 
RN is stisensenen so-cersice entascaiannninuiaiibiladipinsatetimadenna tliat meee aa $1,549 00 
Paid advertising sale (Chicago Weekly Journal)_.-- ---- ll 20 
PU TE OO .......«s anemeninnndeweueienipeieiaiieeamiaianen aitisneiein cnuie tee 150 00 
Paid taxes advanced by D. R. Greene for 1877, $675.06 ; 
cert f. of 1S76 bought, 981.79 (ess rent colleeted, $100)_ 1.556 SS 
& the balance of said money, to OD cicciee nena 24,107 45 


I hereby endorse as paid on the principal of the within note. 


FRANCIS B. PEABODY, Trustee. 


Know all men by these presents that I, the subseriber, am justly 
indebted to the legal holder of the promissory note hereinafter men- 
tioned in the sum of thirty-five thousand (35,000) dollars, secured 
to be paid by a promissory note for the sum of thirty-five thousand 
(35,000) dollars, of even date herewith, made by me, payable to the 
order of myself three (3) years after its date, with interest thereon 
at the rate of seven & } per cent. per annum, payable half-yearly, 
to wit, on the 2nd day of October and of Aprilin each year until said 

principal sum is fully paid, and both principal and interest 
635 pavable at the office of Francis B. Peabody & Co., of Chicago ; 

by which note it is further expressly agreed that if default be 
made in the payment of any one of the installments of interest afore- 
said at the time and place aforesaid when & where the same be- 
comes due and payable, and such default shall continue for thirty 
days after such installment becomes due and payable as aforesaid, 
then and in that event the said principal sum of thirty-five thousand 
(35,000) dollars shall, at the election of the legal holder of said 
note, at once become and be due and payable, anything therein 
before contained to the contrary notwithstanding, such election to be 
made at any time after the expiration of said thirty days, without 
notice : 

Now, therefore, in consideration of the premises, I do hereby make, 
constitute, and appoint George L. Paddock, or any other attorney 
of any court of record in the United States of America, to be my 
true and lawful attorney, irrevocably for me, and in my name, 
place, and stead to appear in any court of record, in term time 

or in vacation, in any State, district, or Territory of the 
O50) United States at any time after said note becomes due, 

whether by election, as aforesaid, or by the expiration of said 
three (3) vears, to waive the service of process and confess a judg- 
ment in favor of the legal holder of said note upon the said note for 
the above sum, or for as much as appears to be due according to the 
tenor and effect of said note and interest unpaid thereon to the day 
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of the entry of said judgment, together with the costs and one hun- 
dred (100) dollars for the attorneys’ fees, and also to file a cognovit 
for the said amounts, with an agreement therein that execution may 
issue forthwith, and that no writ of error or appeal shall be prose- 
cuted upon the judgment entered by virtue hereof, nor any bill in 
equity filed to interfere in any manner with the operation of said 
judgment, and to release all errors that may intervene in the enter- 
ing up of said judgment or issuing the execution thereon, hereby rati- 
fying and confirming all that my said attorney may lawfully do by 
virtue hereof. 

Witness my hand and seal this second, 2nd, day of April, A. D. 
1877. 


WM. SCOTT ROBERTSON, 
640 Exnipit X. H. W. B., June 13, 1885 
Deposition of hrancis RR (;7ree hit. 


To the first interrogatory he saith: My name ts Franeis B. Greene; 
residence, New Bedford, Mass.; [ am the same Franets b. Greene 
who testified before in this cause. 

To the second Interrogatory he saith: At the time referred to | 
had the general management of the property, both’ of my own in- 
terest and that of the other heirs of D. R. Greene. Messrs. kk. A. 
Cummings & Co., of Chicago, were the resident agents, and corre- 
sponded with and received their instructions from me. When I 
was In Chicago in November, 1879, [ think I talked with Mr. Cum- 
mings as to the propricty of altering the second, third, and fourth 
floors of the Jefferson Park Ilotel from a hotel to an apartment 
house. Mr. Cummings advised it, as did several other ¢ ‘hicago real 
estate owners Whomgl talked with. About that time we changed the 

Bishop’s Court Hotel, a large building near by, but very simi- 
641 lar in construction, from a hotel to an apartinent louse. The 
rents of the Bishop Court Hotel showed such a gratifving 
Increase as soon as the alterations in that building were completed 
that the alterations on the Jefferson Park Hotel were immediately 
decided upon, and | instructed Messrs. Cummings & Co. to make 
the proposed alterations early in the spring of ISSO, and they were 
soon completed, Prior to the alterations the second, third, and 
fourth floors of the Jefferson Park Hotel had been rented to one 
person, and a good deal of difficulty was experienced in getting a 
responsible tenant. Asa hotel it was a small affair, and was unsuc- 
cessful financially for its owners, as small hotel- always are. After 
the changes it paid very well, and has continued to do so. .1 had a 
precisely similar experience with the Bishop Court Hotel. TI 
cost of the alterations was soon paid for by the increased rents. The 
alterations of the Jefferson Park Hotel consisted almost wholly in 
changing partitions. The larger rooms were divided into 
642 smaller ones, and all the rooms were arranged in suit-s. The 
plumbing, | think, was much out of order at or about that 
time and was considerably repaired, but was not altered to any 
extent, 
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I think I ought to state that I have myself had quite a considera- 
ble experience in managing real estate in the city of New Bedford 
for the past thirteen years. 

lor some years Sing charge of a large amount of real estate be- 
longing to non-resident owners, consisting of a wharf, a square 
bounded by four streets, upon which were a large number of build- 
ings, and other pieces of real estate In various parts of the city. 
since Is7 | have had charge of other real estate here, consisting of 
wharves, a large building containing seven or eight stores, offices, 
halls, an armory, &-., &e.; also dwelling-houses, and stores, and un- 
Improved real estate In various parts of the CILY. 

In the light of my experience in Chicago and here I think the 
alterations of the Jefferson Park Llote] wis wise, and | know that 

the result justified the change. The value of the property 
643 was undoubtedly increased by the changes, because the in- 

come was increased. In fact, if you measure the increase of 
value by the increase of income, the value of the property was 
largely increased. 

The alterations cost about $5,000—I cannot give exact figures be- 
cause the vouchers are in Chicago. In order to show the result of 
the alte rations c1VeE il list ot the {ross rents of the prop rly from 
ISTS to ISS5S. The second, third, and fourth floors of the hotel were 
Vacant for se veral montlis in ISSO, while the alterations were In 
progress, but the gross rents of 1880 are, nevertheless, larger than 
those of IS79, as appears below: 


(ross rents, 1543)... ae fe 
- |. i oe 9105 O95 
a oie a ne 
- ISSv al Re z . 6804 56 
‘ as te. cS cauplneme USM i” See ee 
” ISS4 CERT eee eae 6.772 Od 


kX. A. Cummings & Co. have always accounted for the rents col- 
lected by them eve ry quarter, 
[in my previous deposition I gave receipts and expenditures 
O44 for Seve ral years, OL Page 21) ol the record, Ih that state- 
ment I give the money received and paid in each year, and 
as the rents of the last quarter of each year did not reach me until 
after Jan’v Ist of the next year they, by that statement, appear in 
the receipts of that vear 
By the statement I have herein made the rents of each year are 
credited in the year to which they belong. 
To the third Interrogatory he saith: I know of nothing not 
already given. 


FRANCIS B. GREENE. 


I, Lemuel Le B. Holmes, a notary public of New Bedford, Bristol 
county, Massachusetts, chpopronnale doa commissioner to take the tesi- 
mony in writing of Francis B. Greene, a witness for the defendants 
in the CuuUuse bDalle d inno thae commission hereto annexed, do certify 


that I caused said Francis Lb. Greene to appear before me, at my 
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office, in the city, county, and State aforesaid, on the twenty-first day 
of May, ISSS. and he, having heen duly sworn to testify the 
645 truth, the whole truth, and nothing but the truth relating to 
the matters at Issue, his answers to the annexed interrogato- 
ries were by me reduce d Lo W riting, in) his presence, in the order in 
which they were proposed and answered, and were subscribed by 
him in my pore SCTICR, and are her Lo annexed, 
In witness whereof I have hereto set my hand and notarial seal 
this twenty-first day of May, A. D. 1885. 
[SEAL. | LEMUERL Le B. HOLMES, 
f OMLILLS: Lone r and Notary Public of Ne Lh Bedford. 
Bristol County, Massachuse fis. 


646 Circuit Court, Northern District of Illinois, ss: In Chancery. 


In the ease of James Taylor and John Bruce, complainants, against 
William Scott Robertson and others, defendants, it is stipulated by 


the undersigned, counsel for said complainants and the heirs of 
David R. Greene, defendants, respectively, that the deposition of 


l'raneis Db. Greene may be taken, pol the interrogatories hereto at- 


trichye d. by Samuel ly 1} Llolmes, lsq., or any other notary public of 
New Bedford, in the county of Bristol, in the State of Massachusetts, 


to be re sd in) vidence on behalf of the def ndants in said CuUSEC Upon 
the reference heretofore made therein to’ Henry W. Bishop, Esq., 
master in chancery of said court, such deposition to be taken by said 
comnpnissioner and returned to the clerk of this court and tiled with 


sald master with all convenient speed and without further notice of 


the taking thereof. 
It is further agreed that a commission may be issued by the clerk 
of the said court forthwith to Curry into effeet the above stip- 
G47 ulation, each party reserving the right to make any proper 
objections on the hearing to the competence, relevancy, or 
substance of the de position taken hereunder. 
Chicago, May 4, 1SS5. 
| | McCOY, POPE & McCOY, 
Sol’s for ¢ omplts. 
PADDOCK axp ALDIS, 
Sol’s for said Defendants. 


G48 Inte rrogatory Ist. Please state your name and residence, 

and whether you are the same Francis B. Greene whose 
deposition has already been taken in this cause. 

Interrogatory 2nd. Please state what, if any, action tou took 


during the year ISSO or thereabouts with reference to the subject of 


repairs to the property in controversy on West Madison street, Chi- 
cago, formerly occupied by the defendant, William Scott Robertson. 
In answering this Interrogatory, please state your relationship at 
that time to the management and control of the property, under 
what circumstances and for what purpose the repairs and changes 
in the construction were made. State generally their nature and 
cost. State how they came to be made, and state what effect and 


_ 
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consequence resulted to the building in question from the making 
of such repairs and changes, and what, if any, enhancement in 
value and income was caused by the changes referred to. 

Interrogatory ord. Please state any other fact not already riven 
bearing upon the general subject of the repairs and changes of the 
building referred to tending to throw light upon their nature, the 
circumstance under which they were made, and their effect upon 
the value and productiveness of the property. 

PADDOCK & ALDIS, Sol’s. 


649 Uwnitep STATES or AMERICA, oe 
Northern District of Illinois, | ~ 


The United States of America to Samuel L-. B. Holmes, Esquire, as 
commissioner of the city ot New Bedford, in the county oO} bristol 
and State of Massachusetts, or other officer mentioned in the an- 
nexed notice, Greeting . 

We, reposing special confidence in your fidelity and provident 
circumspection, do hereby authorize and appoint you to take the 
testimony In writing of Francis b. Greene, whom you are hereby 
authorized to bring before you at such time and place as you may 
designate and appoint for that purpose, and that at such time and 
place you will proceed to examine under oath said witness upon the 
interrogatories hereunto annexed, at the instance of the defendants, 
In a certain cause now pending and undetermined in our cireuit 
court of the United States for the northern district of Illinois, be- 
fore the judges thereof, wherein James Tay lor and John Bruce are 
plaintiffs and William Seott Robertson is defendant. ‘The answers 
to the annexed int rrogatories you will cause to be reduced to writ- 

ing in the order in which they shall be proposed and 

650 answered, and they shall then be signed by said witness. 

At the foot thereof you will add a certificate, subseribed by 
vourself, stating that the same were sworn to and subseribed by said 
witness, and the time and place when and where the same were 
taken ; which said examination of said witness so take hh, with Your 
certificate thereto attached, you will send, directed to our clerk of 
our circuit court of the United States for the northern district of 

Illinois, sealed, with the names of the parties litigant endorsed 

thereupon, together with this writ, with due dispatch. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of Aierica, at Chicago, Illinois, 
this 5th day of May, in the year of our Lord one thousand eight 
hundred and eighty-five, and of our Independence the 109th of the 
year. 


[SEAL. ] WM. H. BRADLEY, Clerk. 
(Endorsed :) Filed May 25, A. D. 1885. Opened June 5, A. D. 
ISS5, per McCoy, Pope & McCoy, compl'ts’ att'ys. Wm. IH. Bradley 


clerk. 
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651 Exmibit EE. 
Petition for App. of Pro- Assignee. 


UniIreD STATES OF AMERICA, 
Northern District of [lhinois. j 


In the District Court for said District. In dankruptey. 


oo: 


In the Matter of Wintttam Scorr Ropertson, Bankrupt. 


To the Honorable Henry W. Blodgett, jadge of said court: 

Respectfully represent unto your honor your petitioners, James 
Taylor and John Bruce, of Leith, Scotland, that they are creditors of 
the said oankrupt, having recov red a judgment in the cireuit court 
of the United States for the northerm district of Illinois,on the thir- 
tir th day of July, A. |). Sif, against the said bankrupt for the Sulil 
of twenty-one thousand seven hundred eighty-six dollars and sev- 
enty-six cents, 821,706.76, which said sum, with lawful interest from 
the date of the rendition of said judgment, is still due from said 
bankrupt to your petitioners and is included among the labilities in 
the said bankrupt's schedules mentioned, 

Petitioners further represent that no assignee hasas ye t been chosen 
for the estate of the said bankrupt, ior has’ the first meeting of cred- 
itors been called for such purpose. 

Petitioners further represent that the said bankrupt, in his inven- 
Lory of assets, schedules a large amount of property which r quires 
fhe mmm diate jy rsonal attention of some yy rsoll properly author- 

ized to care therefor and preserve the same tor the benetit of 


O.2 the said estate, an pone Vent waste, Injury, ana loss ther of, 
That aumaowne sa | is-cts SO scheduled Is the property dle- 
scribed as follows, viz: 
Lot 26 except cast ? feet thereof 


sa pape a ee “A ts 1 die: ~— 
Lots 27 and 2S, in block 6, in Wright's addition to ¢ hicago, with 


block of buildings and two houses thereon,” being the property 
known as the “Jefferson Park Llote ” on West Madison Street, in 
Chicago. 

Also the prop rty aT scribed as lot 02. nN) Doone, Jones WN ie efe's 
subdivision, in canal trustee's subdivision of section 35, town. 3%, 
rahye | ¢ ‘ook county, occupied by tenants paving rent from month 
to month.” 

Also the property deseribed as “ lot 55, block 4, 1n James Mor- 
vans subdivision of I. 2! of block 10, 1n Shetheld’s addition to Chi- 
cago, in N. E. } sees. 32, 40. 14, which is also rented to a tenant.” 

Also il large amount of other prop rty In the city of Chicago and 
In Cook county, which is also deseribed in said inventory as being 
rented to tenants paying rent therefor. 

Also the property deseribed as part of lot Son block 45 (26 
fect of west side thre reot,) in the town of Ie] Paso, W oodtord county, L}li- 
nois, With building thereon, the upper story of which is rented to a 
Lemp rance society, 

Also other property in said Woodford county and some in Peoria 
county, described in said inventory as being rented. 
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Petitioners further represent that unless said rents are carefully 
looked after and promptly colleeted they are in great danger of being 
lost; that this is especially so in the case of the Jefferson Park 
653 Hotel property, which, your petitioners are informed, | 
rented, and principally in rooms and suites of rooms, to a 
large number of tenants paying il weekly Or monthly rent therefor, 
and many of whom are not financially responsible for any large 
amount. 

Petitioners further represent that under the insurance laws of this 
State and the terms of Insurance policies as usually issued the said 
policies became void, by reason of the bankruptey of the parties 
owing the property insured ; that some of the buildings on the prop- 
erty hereinbefore deseribed are valuable and the policies of insur- 
ance thereon, hereto iseu d to said bankrupt, should be surrendered 
up ana new ones ISsiie d for tha be netit of said estate. 

esis Uaadiee pean that a provisional assignee be appointed 
for the estate and effects of said bankrupt, with the usual powers in 
such cases bestowed, and to give such bond as the court shall direet, 
to act in said premises until the regular assignee shall be chosen for’ 
said estate, and for such other, further, or different order as to your 
honor shall seem meet: an lasin duty hound, your petitioners will 
ever pray, Xe. 


ii hitione rs, 
By McCOY & PRATT, 
Their Attorneys. 


NORTHERN District or ILiLinors, ) 
Sat of [llinois, County of Cook, } 


ss: 


Charles B. McCoy, being first duly sworn, says that he is the 

agent of said petitioners, : and is duly authorized to make this affidavit: 

that he has read the foregoing petition and knows the con- 

Hod tents thereof, and that the same ts true in substance and in 

fact. exce prt as to matters thre rein stated to be Upon informa- 

tion & belief. and as to those matters he believes it to be true: and 
further says ook 


CHARLES B. McCOY. 
Subscribed and sworn to before me this 4th day of October, A. 1)., 


seat.) SOLON GRANT PRATT, 
Notary Public. 


(Endorsed :) Filed Oct. 5, 1878. Wm. IL. Bradley, clerk. 


S9—108S3 


vUG MEHITABEL B. GREENE, &¢€., ET AL. VS. 


Gd) Assignment of Bankrupt's hi ifects. 
NORTHERN DISTRICT or In INOIS, 88° 


In the District Court of the United States for the Northern District 
of Illinois. In Bankrupey. 


In the Matter of Wu. 8S. Ronertson, Bankrupt. 


Know all men by these presents that Bradford Hancock, of Cli- 
cago, in the county of Cook and State of Illinois, in said district, 
has been duly appointed assignee In said matter: 

Now, therefore, a Llom« r N. Hibbard, one of the registers 1) bank- 
ruptey of said district, by virtue of the authority vested in me by 
section 5044 of the title LAT, bankruptey, of the Revised Statutes 
of the lL nited States, do here by convey and assign to the sald Brad- 
ford Hlancock, assignee iis aforesaid, all the estate, real and yn rsonal, 
of the said Wm. S. Robertson, bankrupt aforesaid, including all the 
property of whatever kind of which he was possessed or in which he 
“was Interested or entitled to have on the thirty-first day of August, 
A. D; 1878, with all his deeds, books, and papers relating thereto, 
excepting such property as Is exempted from the operation of this 
assignment by the provisions of section DOA of suid Revised Statutes: 

To have and to hold all the foregoing premises to the said Drad- 
ford Hancock and his heirs forever, in trust, nevertheless, for the 
uses and purposes, with the powers and subject to the conditions and 
limitations, set forth in said aet. 

In witness whereof I, the said register, have hereunto set my 
Gob hand and caused the seal of said court to be attixed this 24 
day of July, A. D., 1879. 
[Seal of the Court. } 
H. N. HIBBARD, 
Register in Bankruptey. 


NorRTHERN District or ILLtINors, ss: 

[, Homer N. Hibbard, a register in bankruptey in and for the said 
district, do hereby certify the foregolng to be a true Copy of the «lh od 
of assignment of the estate and effects of said bankrupt in the mat- 
ter of Wm. S. Robertson, bankrupt. 

Dated this 24th day of July, A. D. 1879. 

HW. N. HIBBARD, 
Regist r in Bankruptey. 


(indorsed :) Certified COPY of deed to assignee. Bradford. Ilan- 
cock. Filed this Aug. 7, 1879. Wm. HH. Bradley, clerk. 
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657 Petition of Taylor & Bruce for Preference of Claim. 
Unirep States or America, Northern District of Illinois: 


In the District Court of the United States for said District. In 
Bankruptey. 


In the Matterof WiitraAm Scorr Roperrson, Bankrupt. 


To the Hon. Henry W. Blodgett, judge of the district court for the 
northern district of Illinois: 


Your petitioner-, James Taylor and John Bruce, respectfully rep- 
resent unto your honor that, on the 50th day of July, A. D. 1877, 
they duly obtained a judgment against William Scott Robertson, the 
above-named bankrupt, in the cireuit court of the United States for 
the northern district of Illinois for the sum of twenty-one thousand 
six hundred sixty-six & °°) (821,666.66) dollars and costs of suit, 
certified copy of which Judgment is attached to this petition, marked 

Exhibit “A,” and made a part hereof. 
G58 They further show unto your honor that,on the 18th day 

of October, A. D. 1877, they caused a f-ert facias or execution 
to be sued out Upol sald judgment for the sum of $21,756.01 In said 
circuit court of the United States, and placed the same in the hands 
of Jesse S. Ii drup, t he marshal of the United States in and for the 
said district, which execution was for the amount of said judgment 
and the aecrued costs arising out of the said suit. 

That on the 12th dav ot January, A. 1). IS7S, said marshal re- 
turned the said execution to the clerk’s office of the said cireuit 
court with the endorsement thereon that he had made demand on 
the said Robertson for paviment of the same or property to be turned 
oul Upon the same for the satisfaction thereof, but that the same 
was refused, and he therefore returned the said execution wholly 
unsatisfied and no property found. 

That on the 24th day of January, A. D. 1878, they caused to be 

filed in the said circuit court a “ereditors’ bill” against the 
6599 said Robertson, based upon said judgment and the return of 
said execution as aforesaid, which said — is.still pending. 

Your petitioners further show that said judgment so obtained in 
favor of your petitioner- is a valid and subsisting len upon all the 
real estate and other propel Ly owned by the said Robertson, or in 
which he had or has any interest, situateand being in the said northern 
district of the State of Illinois, to the full extent that judgments are 
liens under and by virtue of the laws of the State of Illinois, from 
the date thereof, to wit, from the 50th day of July, A. D. 1877. 

And that your petitioners hold by virtue of said judgment lien a 
valid lien upon all the real estate that the said bankrupt owned or 
had any interest in, as well as all other property subject under the 
law to said lien as aforesaid, from the date of the said judgment, as 
security for the pavinent of the same, together with the accrued costs 
and interest thereon. 

That they have duly proved in the above cause the amount 
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of theirsaid judgment, costs, and interest thereon against the 


660 estate of the said bankrupt as a claim or debt entitled to all 

the benefits of a judgement lien or preferred debt in that 
respect. 

They further show that they have discovered that the said Rob- 


ertson, on the said 30th day of July, A. D. 1S77, owned real estate, 


all of which, as pe' ‘titioners are Informed and believe, was and Is en- 

cumbered with sales for taxes duly assessed thereon, and the greater 
part thereof is encum bere with mortgages or deeds of trusts to, 
about, or near the full value thereof,so that of this latter class the 
said Robertson was, at the time of the filing of the petition In the 
above cause In bankruptey against him, at best only Invested with 
ill equity of redemption, 

Your petitioners show that the following-deseribed pieces of land 
were owned by the said Robertson at the time of the rendition of the 


sald judgment and since that time,and at the time of the filing of 


the petition In bankruptey against him,so far as petitioners are now 
able to discover. which are unine ull TE I" 7 CAC Cy t by tix stil OS, 
G61 as above stated, and judgments, viz: The nt quarter 
(}) of section seven (7), in township thirty-five (55) north, of 
range fifteen (10) east, of third principal meridian (5rd P. M.), in the 
county of Cook and State of Illinois: also— 

That part lying east of the road of the east half Say the north- 
West quarter (4 ty of section hine (V) an township thirty-five (55) north 
range fourteen (14) east, of the third principal meri lian (3rd PLM 
in the county se Cook ana State of [llinots, bene fifty (yt) acres, 
ore or less: also— ; 

Lots number one (1) to fifteen (15), both inclusive, in block —, and 
one (1) of W. ©. Cole’s subdivision of that part lying south of the 
Chicago and Northwestern railroad, of the west seventeen and two- 
hundredths (17.02) chains of the west half (4) of section ten (10), in 
township thirty-nine (39) north, range (12) twelve east, of the third 
priacipal meridian, in the county of Cook and State of Illinois; 
also— 

Lots number thirty-eight (58) and thirty-nine (39), in block num- 
ber two (2), and lots numbered six (6), seven (7), nine (1), and 

(10),1n bloek three (5),in Whitford’s subdivision, of the north- 
662 west quarter (4) of the southeast quarte r(}) of seetion thirty 

six (36), In township thirty-e loht (38) north , range fourteen 
(14) east, of the third principal me ridian, in the county of Cook and 
State of Illinois. 

The east one-half (3) of block three (5), in TL. Il. Honores Jr.'s 
subdivision of the north one-quarter | +) of the east one-half | 5 of 
the northeast quarter | ), and the north three-« lvliths (J) of the west 
half (3) of the northeast quarter (}) of section twelve (12), town- 
ship thirty-seven (37) north, range thirteen (15) east, of the third 
principal meridian (ord P. M.),in the county of Cook and State of 
[llinois;: also— 

The south half (3) of fractional seetion twenty-nine (29), In town- 
ship eight (8S) north, range eight (8) east, of the fourth principal 
meridian (4th P. M.), excepting thirty-two (32) acres heretofore sold 
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by William Scott Robertson to Aaron R. Budd; which part so sold 
is described as follows: 

Beginning at the southwest corner of said half section twenty- 
nine (2%), running thence north along its west line to the northwest 

corner thereof; thence east along the north line, being the 
663 dividing line between the north and south halves of the said 

section, sixty-four rods; thence in a straight line, in a south- 
westerly direction, to the place of beginning, meaning to convey 
thirty-two (52) acres and no more, save and except the portions or 
shares of said thirty-two (32) acres which were the inheritance of 
John Q. Bone and Margaret E. Bone, heirs-at-law of Henry Bone, 
deceased— 

Robertson reserving the right of way over said land forever, for 
himself, his heirs, and assigns, so as to afford them full exit and 
entry to the other parts of said half section now owned by said Rob- 
ertson, more especially to “ Besaw Lake,’ all in the county of Peoria 
and State of Illinois; also— 

Lots one (1), two (2), and three (5), being the whole of fractional 
section four (4), in township number six (6) north; range six (6) east, 
of the fourth principal meridian (4th P. M.), being one hundred and 
eight and ninety-nine one-hundredths (108.99) aeres, more or less, 

allin the county of Peoria and State of [linois ; also— 
OU-4 Lot four (4), in block ninety (90), in) Munsun and Sand- 
ford’s addition to the town, now city, of Peoria, in the county 
of Peoria, in the State of Illinois; also— 

Part of lot two (2), in block two (2), being forty (49) feet off the 
north end of the west half (3) thereof, in Armstrong’s addition to 
Peoria, described as follows: 

Commencing ata stone set on the west line of said lot two (2), 
running thence north forty (40) feet to the northwest corner thereof; 
thence along the north line thereof to the center of said lot two (2); 
thence south forty (40) feet ; thence west to the place of beginning, 
all Wn the city of Peorla, in) the county of Peoria and State of Ilhi- 
nois; also— 

The surface of seven and one-half (74) acres in the southeast cor- 
ner of the northeast quarter (| )ofsection — (11), intownship eight (3), 
north, range seven (7) east, of the fourth principal meridian (4th 
g M.), deseribed as follows: 

Commencing in the southeast corner of said section eleven (11), 
running thence west ten (10) ehains; thence north seven and fifty- 

hundredths chains (7.50); thence east ten (10) chains; thence 
HOO south seven and fifty one-hundredths(7.50) chains to the place 

of beginning, all in the county of Peoria and State of Illinois, 
the coal contained in said land having been sold heretofore. 

Also the west half (3) of the southwest quarter ( }) of section ten 
(10), township twenty [eight (2S), range three (3) west, in the county 
of Woodford and State of [linots. 

Also twenty-six (26) feet off the west side of lot elelit (S). in block 
forty-three (43), with building thereon, in the city of IE] Paso, in the 
county ot Woodford and State of Illinois. 

Also ahout half an acre of land lying and being in the northeast 
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quarter (1) of section numbered eleven (11), in township number 
eight (8S) north, in range number seven (7) east, of the fourth prin- 
cipal meridian, in) the COUNTS of Peoria, and State of [llinots, being 
the lot on which the brick chapel is built, together with said brick 
chapel and the right of exit and entry thereto. 
They further show that the following is a description of a portion 
‘of the real estate owned by said Robertson or in which he had 
HOO some interest at the time of the commencement of the said 
bankruptcy proceedings against him ana “al the date of said 
judgement, so far as has been discovered, which are encumbered by 
mortgages and trust deeds, and also by tax liens as aforesaid, viz: 
COTMNING ita pommton the northwe | corner of lot number twenty- 
ht (2S).in block number six (6), in MeNeill’s subdivision of block- 
-andeieht(S).in Wright's addition to Chicago, being 
at the intersection of the north line of Madison street with the east 
line of Sheldon street: thene north along siulcl Cust line ot Sheldon 
i 
wide, and tha nce cust along the - uth line of sad alley seventy-three 
(73) feet; thence south and parallel with said east line of Sheldon 
street one hundred and sixteen feet to the north line of West Madt- 
son strect: thence west along the north line of West Madison street 
bh 


’ > _ m 
Wwe of beginning 


seventy-t | , being and com- 
prising lots numbered twenty-eight (25), twenty-seven (27), and the 
west twenty-three (25) feet of lot twenty-six, in block number six (6), 
i bdlivision of blocks numbered six (5), seven (7), 
ht (S),in Wrights addition to Chicago, with the build- 
Ings thereon erected, all in the county of Cook and State of 
[Ilinois: Incumbrance, 835,000.00, besides interest and taxes. 

Also lots ninety-one (91), ninety-two (92), ninety-three (93), and 
ninety-four (4), in Boone, Jones, and Weifer’s subdivision of the 
north three-quarters (}) of block one (1) and lot forty-nine (49), in 
Beecher’s subdivision of the south half (4) of the south half (4) of 
block one (1), and the east seventy-five (79) feet of block two (2), In 
the canal trustees’ subdivision, mm section number thirty-three 
(55), 1n township number thirty-nine (59) north, in range number 
hourtecnh east, of thr third poubrae ipal bhi riddian, lt the CONNLY — (‘ook 
and State — Illinois, subject to an inecumbranee of six thousand 
dollars (o> CHOO)), Ly stele = rate rest ana LaNXesS, 

Also lot number thirtv-tive (59), In bloek number four (4). in 
James Morgan's subdivision of the east one-half (1) of block number 


1a” } . 
toto, chiidi Cl 


ten (10), in Shetheld’s addition to Chicago, in the northeast quarter 
(1) of section number thirty-two (52), in township number forty (40) 

north.in range number fourteen (14 east, of the third principal 
OOS meridian, in the county « ‘ook and state of Illinois, subject 

to about S2.000 incumbrance, besides interest and taxes: also 
blocks numbered one (1), two (2), four (4), five (5), and the west half 
(!) of block three (5), in Tl. TL. Tlonore Jros subdivision of the 
north one-fourth (}) of the east half (4) of the northeast quarter (4), 
and the north three-cig! 


’ 
ae 


— 
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— 
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itis (2) Of the west halt (5) of suid northeast 


quarter (}) of section number twelve (12), in township number thirty- 
seven (37) north, in range number thirteen (13) east, of the third 
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principal meridian, in the county of Cook and State of Illinois, sub- 
ject to incumbrances of about $75,000, besides interest and taxes. 

Also blocks seven (7), eight (S), eleven (11), and twelve (12), in 
Orialt’s subdivision of the west half (3) of the southeast quarter (4) 
of section number thirteen (15), in township number thirty-seven 
(57) north, in range number thirteen east, of the third principal 
meridian, in the county of Cook and State of Illinois, subject to an 
incumbranee of about 85,500, besides interest and taxes. 

Also lots numbered two (2), three (3), four (4), five (5), six (6), 

seven (7), eight (S), nine (9), ten (10), and eleven (11), in 
66%) iD block number three (25), in C. W. Dean’s homestead addi- 

tion to Washington Heights, being a subdivision of tne 
northeast quarter (}) of section number (11), In township number 
thirty-seven (37) north, in range number thirteen (15) east, of the 
third principal meridian, in) the county of Cook and State of [llinois, 
subject to an Incumbranee of about S 1 O00.00, besides interest and 
tuxes. 

Also the south half (3) of the southwest quarter ( )of the south- 
west quarter { 1 ) of the southwest quarter | }section number thirty- 
one (51), in township number eight (S) north, in range number eight 
(S) east, in the county of Peoria and State of Illinois (a tax title 
only). 

Also the southeast fractional quarter (|) of seetion five (5), town. 
number six (6) north, in range number six (6) east, In Peoria county 
and State of Illinois (tax title) 

Also the northeast fractional quarter of section seven (7), In town- 
ship number six (6) north, in range number six (6) east,in the county 
of Peoria and Stute of [llinots. 

Also the southwest fractional quarter (}) of said section seven (7), 
In township number six (6) north, in range number six (6) east, In 

the county of Peoria ania State of Lllinots. 
O70 Also lot number thirty -one (ol ), in (C‘owell’s subdivision of 
lot number five (5). Peoria Gsardens, in the city of Peoria, in 
the county of Peorla ana State of Illinois. 

Also minerals reserved in sale of the west side of the east half (3) 
of the south “ast quarter { }of section one (] ), i) township numb r 
twenty-six (26) north, In range number two (2) west (twenty acres, 
more or less); and also in the southwest quarter { ly of the northwest 
quarter | 1) of section number five (5), In township number tw nty- 
seven (27) north, in range numb r two (2) west (forty acres, more or 
less), and all in the county of Woodford and State of Illinois. 

Also the east half (4) ot the southeast quarter . hot section thirty- 
three (33), in township number twenty-seven (27) north, in range 
number fourteen (14) west: and the east half (3) of the southeast 
quarter (}) of section thirty (50), in township twenty-seven (27) north, 

In range eleven (11) west; and the east half (4) of the south- 
671 east quarter (4) of section sixteen (16), in township twenty- 
six (26) north, in range eleven (11) west; and— 

The west half (4) of the northeast quarter (}) of section nine (%), in 
township twenty-four (24) north, in range eleven (11) west, and the 
east half (3) of the southeast quarter (}) of the northeast quarter (4) 
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of section twenty-one (21), in township numbered twenty-four (24) 
north, in range eleven (11) west, and the south half (4) of the south- 
west quarter (}) of section fifteen (15), in township twenty-six (26) 
north, in range ten (10) west. 

All of the above-described property being in the county of [ro- 
quois and State of [llinois, and being held by tax title only. 

Your petitioners further show that, on the 29th day of January, 
A. D. 1878, they secured an alias execution to be issued Upon sald 
judgement, and on the 30th day of January placed the same in the 
hands of the United States deputy marshal for said district for eol- 
lection. 

That said marshal thereupon made demand on said Robertson for 
payment thereof, and that upon the making of such demand said 

Robertson turned out to said marshal the hereinbefore-de- 
672 scribed real estate,and directed him to levy upon and sell the 
same under said execution, in payment and satisfaction thereof, 

That in pursuance of such direction said marshal did, on Febru- 
cll\ loth, IS7S, levy said execution on all of said real estate herein- 
before described except a small portion of the heavily-incumbered 
real estate in Cook county, [linots, and duly filed certificates of such 
levy in the various counties where said real estate Is situated. 

That before any sale was made by Said marshal of any part of said 
property said Robertson went into bankruptey, and said marshal has 
never made any sale under said execution, but still holds the same 
In his hands, and that said levy is still in full foree and effeet, and 
is the first judgment lien on any portion of satel real estate, so far as 
petitioners are able to discover after th-rough seareli. 

They further represent that, by virtue of the lien of their Said judg- 

ment andsaid levy, they are entitled to havethe amount thereof, 
O70 Loge ther with the accrued costs, interest thereon, paid out of the 

first proceeds of the sale of the hereinafter-deseribed prop: 
erty, to the exclusion of all the other creditors of the said bankrupt 
except those who held mortgages or hens prior to the said judgment 
or your petitioners, 

That they are willing and desirous of having the administration 
and enforcement of the len of their said judgment transferred to 
this court, and to have the same established by this court and en- 
forced against the property belonging to the said bankrupt: estate. 

They therefore pray that their said lien may be established as 
aforesaid, ana against the above-deseribed real estate, and that Brad- 
ford Hancock, the duly appointed assignee of the said bankrupt 
estate, nay be ordered and directed to sell the said real estate, as 
this honorable court may direct, and apply the proceeds thereof to 
the payment of your petitioners’ said judgment in such manner as 
the court shall direct. 

And, for the purpose of preventing a sacrifice of said prop- 

674 ~~ erty, that your honors may provide in any decree made for 
the sale of said property that your petitioners mays be per- 
mitted to bid and become purchasers at such sale, with leave to 
credit the amount of such bids upon the said judgment and apply 
the amount thereof to part payment thereof, or so much as may be 
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necessary ; and for such other, further, or different order as to your 
honors may seem meet and justice nay require; and, as in duty 
bound, your petitioners will ever pray, ete. 
JAMES TAYLOR anp 
JOHN BRUCE, 
Petitioners, 
By McCOY & PRATT, 
Their Solicitors. 


675 “Exninit A.” 
L'nited States Cireuit Court, Northern District of Illinois. 


Monpay, July 30th, A. D. 1877. 
Pres nt: lion. at nry W. Blodgett, district judge. 


James Taytor and Joun Bruce 
Us, 


Wittram Scotrr RoprertTson. 
Assumpsit. 


Now come the parties, by their attorneys, and now comes on to 
be heard the motion of the defendant, heretofore entered herein, for 
a new trial of this cause, and after hearing the arguments of coun- 


sel, upon an intimation from the court, the plaintiff enters a remit- 


titur upon the verdict herein in the sum of two hundred and 
thirtv-three dollars and thirty-four cents; and thereupon the court 
overrules said motion and awards judgment. 
It is thereupon considered and adjudged by the court that the 
plaintiff do have and recover of the defendant the sum of twenty- 
one thousand six hundred and sixty-six dollars and sixty-six 
O76 Celts, his damages, being the amount of the verdict herein, 
less the remittitur aforesaid, together with Ais costs and 
charges in this behalf expended, amounting to the sum of one 
hundred and twenty dollars and five cents, and that he have execu- 
tion therefor. 


NORTHERN District or ILLINOTS, 8s: 


[, William If. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, de hereby certify the 
above and foregoing to be a true and correct copy of the judgment 
entered of record in said court on the 50th day of July, A. D. 1877, 
in the cause wherein James Taylor ef al. are the plaintiffs and Wil- 
liam Scott Rol rt<on Is the fendant, as the satne appears from the 
records of sic court now rr maining in my custody and control. 

In testimony whereof | have here unto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
25th day of March, A. DD. SSH. 

[SEAL. ] WM. H. BRADLEY, Clerk. 
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677 Nortuern District or ILitinors, 
State of Illinois, ¢ vol County ‘ 

Charles B. McCoy, being first duly sworn, says that he is one of 
the attorneys of James Taylor and John Bruce, the above-named 
petitioners, and is duly authorized to make this aflidavit in’ their 
behalf; that he has read the foregoing petition and knows the con- 
tents thereof, and that the same is true in substance and in facet, as 
deponent verily believes. 

And further SaVvs not. 


CHARLES B. McCoy. 


Subseribed and sworn to before mie this twenty-third day of 
March, A. 1). 1880, 
[SEAL] EDGAR TERHUNE, 
Notary Publie 


(endorsed :) Filed Mar. 25th, 1SSO. Wim. H. Bradley, clerk. 


O7S In the Distriet Court of the United States for the Northern 
District of Illinois. In Bankruptey. 
Tt RSDAY, Marcel 2th. A. D). LSSO. 
Present : The Llonorable Ilenry W. Blodgett, judge. 


In the Matter of Wa. Scorr Ronertson, Bankrupt. 


} 


Upon reading and liling thi petition of James Taylor and John 
bruce, it is ordered by the court that Bradford Hancock, sq. iiS- 
sIgNee herein, show cause, On Or by fore the 50th day of March Instant, 
why the prayer of said petition should not be granted: and it is - 
further ordered that service of this rule be had on said assignec 
without expense to the estate of said bankrupt. 


79) A fiida if of Jolin Me Alliste lr. 


UNITED STATES OF AMERICA, 
Novthern District or [linois. } 


" x x 


In the District Court thereof. In Bankruptey. 
In the Matter of Witi1am Scorr Ropertrson, Bankrupt. 


STATE OF ILLINOIS, | 
County of f ook, J 


- SS 


John McAllister, being first duly sworn, says that for many years 
last past he has known said bankrupt intimately, and has been his 
agent and business manager for over seven years prior to the date of 
his said bankruptey, and still is. 

That he knows the condition of said estate and all judgments that 
have been rendered against said bankrupt within said seven vears, 
and that the only judgments now unsatisfied that have been so 
rendered are the judgments of James Taylor and John Bruce, ren- 
dered in the United States cireuit court for said district on July 30th, 
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IS77, for 821,666.66 & costs, and the jadgment rendered in favor of 
David & Louis Bain in the superior court of Cook county, Illinois, 
Ol} May — 5th, ISTS, for So358.72, and that there are no other judg- 
Iechuts agalust said bankrupt that are unpaid. 


JOHN McALLISTER. 


Subseribed and sworn to before me this first day of April, A. D. 
LSS). 
[SEAL. ] CHARLES B. McCoy, 
Notary Public. 


GSO (Endorsed :) 4966. United States cireuit court. Jn Re Wil- 
liam Scott Robertson, bankrupt. Affidavitof Jno. McAllister 
as to judgments in bankruptey. Filed Ap’) 2, 1880. Wm. H. Brad- 


lev, cle rk, 
HS] Petition of Bradford llancock. 


UNITED STATES OF AMERICA, ) 
Northern District of [llinois. } 


» 8s: 


In the Distriet Court of the United States for said District. In 
Bankruptey. 


In the Matter of Wittiram Scorr Ropertson, Bankrupt. 


To the Ilon. Henry W. Blodgett, judge of said court: 

Your petitioner, Bradford Hancock, respectfully represents unto 
your honor that he Is the assignee ot the above-named bankrupt, 
duly appointed and qualified as such. 

That on Mareh 25th, A. D. 1880, James Taylor and John Bruce, two 
of the creditors of said bankrupt, filed herein their petition setting up 
the recovery of a judgment by them against said bankrupt and the 
issuance of an execution thereon and a levy under said execution, 
and claiming by virtue of said judgment and levy a hen on certain 
real estate of said bankrupt in said petition deseribed, and praying 
for an order of this court establishing their said lien and directing 
that the said real estate be sold by your petitioner and the proceeds of 
thesale applied tothe payment of their said judgment, and that they 
be allowed to credit the amount of any bid made by them at such 
sale upon their said judgment without paying in the amount of said 
bid in money. 

That upon the filing of such petition a rule was entered requiring 
your petitioner to show cause within five days why the prayer of 
said petition should not be granted. 

Petitioner now shows that as to the allegations respecting 

682 the recovery of said judgment and levy of said execution 

and the rights and liens thereby acquired he is unadvised 

save by said petition and the records of the circuit court of the 
United States for said district. 

That petitioner has made careful examination of the estate of said 
bankrupt, and from such examination he believes the allegations 
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in regard to the real estate of said bankrupt and the description 
thereof and the condition thereof to be substantially correct, 

That your petitioner believes that it is for the best interest of said 
bankrupt’s estate that said real estate be sold without furth r delay. 

That there are also belonging to said estate a number of desperate 
claims which your petitioner has been unable to collect, and which 
should at so be sold and disposed of. 

Your petitioner therefore prays that an order of this honorable 
court be entered directing him to sell said real estate and desperate 
claims in such manner as your honor shall direct, and that said real 
estate be directed LO be sold subject Lo all LNCS, liens, ana ncum- 
braneces thereon, except sid judg nt of said Tavlor and Bruce and 
judgments rendered subsequent thereto, and that your petitioner be 
ordered Lo bring the proceeds of such sale inte court, or make such 
other disposition thereof as your honor shall direct, and for such 
other, further, or different order iis shall seen meet: ania, ils 1n) duty 
bound, petitioner will ever pray. 


BRADFORD IANCOCK, Assignee. 


(endorsed :) 4966. United States distriet court for —. William 
Scott Robertson, bankrupt. Petition. I iled Apr. Z, 1880. Wim. Hi. 


Bradley, el’k. 
OSS Order. 


In the District Court of the United States for the Northern District 
of Hlinois. In Bankruptey. 


Arribt 2np,; A. D. 1880. 
Present: The Honorable Henry W. Blodgett, judge. 


In the Matter of Witttam Scorr Roperrson, Bankrupt. 


Upon reading and filing the petition of Bradford Ilancock., cis- 
sIvnee of said bankrupt, this day fil 7 hye rein, for leave lo sel] the 
real estate and assets Ly longing ice the estute of said bankrupt, nied 
Upon consideration of the a tition of James Taylor and John bruce, 
judgment creditors of said bankrupt, filed herein on March 25th, 
ISSO, and the rule to show cause, entered on the filing of said yy ti- 
tion, having expired, and no cause to the eontrarv having been 
shown; and said Bradford Hancock, assignee, appearing In person, 
and said James Taylor and John Bruce appearing by MeCoy and 
Pratt, their attorneys, and said bankrupt appearing by John MecAl- 
lister, his business manager and agent, and Louis Bain and David 
Bain, judgment ereditors of said bankrupt, appearing by Brown and 
Hull, their attorneys; and it appearing that said Taylor and Bruce 
and David and Louis Bain are the only ereditors of said bankrupt 
having judgments which are liens upon the real estate of said bank- 
rupt; and it appearing that said James Taylor and John Bruce, on 
July 50th, 1S77, recovered a judgment in the circuit court of the 
United States for the northern distriet of [llinois against said bank- 
rupt for the sum of $21,666.66 and $120.05, costs of suit, mak- 
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654 ng a total of 821,786.01, and that by virtue of said judgment 

and by virtue of levy under execution Issued — said judg- 
meni they have acquired a valid hen Upon all the real estate of 
said bankrupt in their said petition deseribed ; and it appearing that 
said Louis Bain and David Bain, on May twenty-fifth, A. D. 1878, 
recovered a judgment In the superior court of Cook county, [llinois, 
for the “Ull of $2038.42 against sald bankrupt, and that by virtue of 
said judgment and the issue of execution thereon they have acquired 
a lien upon all the real estate of said bankrupt situated in the county 
of ( ‘ook and State of Llinois— 

Thereupon, by consent and agreement of all parties hereinbefore 
mentioned, 1 Opel court, no cause to the contrary having been 
shown, and the court being fully advised in the premises, doth order 
that sald ASSIONICE, Bradford Llaneock, se] | all the real estate ot sid 
bankrupt, William Seott Rob rtson, free and clear of the lien of the 
judgment and execution levy of said James Taylor and John Bruce 
and free and clear of all liens of the judgment of said Louis Bain 
and David Bain, but subject to all other lens and encumbrances 
thereon, and all taxes and assessments thereon, and that said 
assignee bring the proces ds of such sale into court to be paid into 
the said judgment creditors according to the priority of their sald 
liens on the property so sold, to the amount of their respective judg- 
mecnts, any residue of said proce ds to be disposed of as the court 
shall lie realter clin et, all Costs, charges, and CX} nses to be first pal, 

It is further ordered that ssid assignee sell all the uneollected and 
iT sperate accounts and claims br longing to said estate at the same 
time with said real estate. 

lt Is further ordered that sac assignee give notice of the time, 
place, manner, and terms of said sale by publishing such notice for 

three consecutive weeks in the Daily Inter Ocean, a newspaper 
OS of gre neral circulation, published in the city of (‘hicago, and 

also by sending such notice by mail, postpaid, to all creditors 
who have prove d their de bts, or who are name din the schedules of 
said bankrupt, no deed of the real estate so sold LO be made until 
such sale is approved by the court. 


7 


GS6 “Exarbit A.” 
Proof of I) Lt of Taylor and Bruce. 
United States Circuit Court, Northern District of Illinois. 
Monpay, July 30, A. D. 1877. 
Present: Hon. Henry W. Blodgett, district judge. 


James Taytor and Jous Bruce 


is. 


WittiamM Scorr Roper?rson. 
Assumpsit. 


Now come the parties, by their attorneys, and now comes on to 
be heard the motion of the defendant, heretofore entered herein, for 
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anew trial of this Cullse, and after le aring the argument of counsel, 
upon an intimation from the court, the plaintiffs enter a remittitur 
upon the verdict herein in the sum of two hundred and thirty-three 
dollars and thirty-four cents, and thereupon the court ove rrules said 
motion anil awards Judgment. 

It is thereupon considered and adjudged by the court that the 
plaintiffs do have and recover of the defendant the sum of twenty-one 
thousand six hundred and twenty-six dollars and sixty-six cents, 7s 
damages, being the mmMoulht of thre verdict herein, less the remittitur 
aforesaid, Lou ther with Ads costs and charge sin this behalf Xx} nded, 
amounting to the sum of one hundred and twenty dollars and five 
cents, and that Ae have execution therefor. 


NorTHERN District or ILLINOIS, 8s: 
OS7 [, William Hf. Bradley, clerk of the ecireuit court of the 
United States for sald northern district of [llinois, da hereby 
certify the above and for cong to be a true and correct COPY of the 
judgment entered of record in said court on the 50th day of July, 
A. D. 1877, in the cause wherein James Taylor et al. are the plain- 
tiffs and William Scott Robertson is the defendant, as the same 
appears from the original record thereof now remaining In my cus- 
tody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
Poth day of March, A. D. 1SS0. 

[SEAL. | WM. H. BRADLEY, Clerk. 


OSS NORTHERN District or ILLINOIS, 88°: 


In the District Court of the United States for the Northern 
District of Illinois. In Bankrupt-. 


In the Matter of Winniam Scorr Ropertsonx, Bankrupt. 


At ny oftice, in the city of Chicago, in the county of Cook and 
State of Illinois, on the twenty-third day of March, A. D. 1880, 
before me, in and for said district of —, Canc Charles B. Me O”V,” of 
the city of ( ‘hicago, 1) the county of ( ‘ook and State of [llinets, attor- 
hey of James ‘Tavior and John Bruee, of Lieth, In the COUNLYV of 
Lieth, in Scotland, in Great Britain, and made oath and says that 
the said William Scott Robertson, the person by or against whom a 
petition for adiudication of bankruptey has been filed, at and before 
the filing of the said petition, was and is still justly and truly in- 
debted to the said James Taylor and John Bruee in the sum of 
twenty-three thousand two hundred and two dollars and ninety-six 

Celts, : 
OSD The original consideration of said debt was money loaned 
and advanced by said Taylor and Bruce to said bankrupt, 
Wilhiam Seott Robertson, at his instance and request. 

Said debt became due on the thirtieth day of July, A. D. LSii, 
and is evidence- and set forth in the statement, viz., a copy of a judg- 
mentin the United States cireuit court of said district, hereto attached, 
marked exhibit “A.” And deponent says that no judgment has 
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been rendered thereon, and that no note has been received therefor 
or on account thereof, save as herein stated; that the reason this 
deposition is not made by the said claimant- in person is that they 
are not citizens of the United States and not accessable. 

For which sum of twenty-three thousand two hundred and two 
& ,°6, dollars and interest, as above stated, or any part thereof, this 
deponent says he has not, nor has said Taylor and Bruce, nor has 
any person by his or their order, or to this deponent’s knowledge or 
belief, for his or their use, had or received any manner of satisfae- 

tion or security whatsoever, save and except the lien of 
690 the judgment and execution levy hereinafter stated. 

And this deponent further says that this claim was not pro- 
cured for the purpose of influencing the proceedings under the provis- 
ions contained in title LXI, “ Bankruptey,” of the Revised Statutes of 
the United States and the ame ndments thereto: that no bargain or 
agreement, express or implied, has been made or entered Into by or 
on behalf of said creditors to sell, transfer, or dispose of said claim, 
or any part thereof, against said bankrupt, or to take or receive, di- 
rectly or indireetly, any money, property, or consideration whatever 
whereby the vote of said creditors for assignee Or any action on the 
part of said ereditors or any ther person in the proceedings under 
sald act has been, Is, Or shall be in any Way effected, Influenced, or 
controlled ; that this this debt is secured by the lien of a judgment 
recovered therein in the United States cireuit — for said district for 
S21 7S6.26 on July s0th, IS77, on all the real estate of said bank- 
rupt, and also by levy Feb’y 15th, 1870, under an execution issued 

on said Judgment on January 29th, 1879, on a large portion 
69] of said real estate; by virtue of which liens said creditors 

claim a first preference on all the proceeds of said property 
covered by the liens of their said judgments and execution levy. 

And this deponent furthe r says that he is duly authorized by his 
principal to make this deposition, and that it is within his know!l- 
edge that the aforesaid debt was incurred as and for the considera- 
tion above stated, and that such debt, to the best of his knowledge 
and belief, still remains unpaid and unsatisfied. 

CHARLES B. McCoy, 
Deposing Creditor. 


> 


Subseribed and sworn to before me: and the exhibit hereto at- 
tached, marked a hag certified by me, and | certily that all the state- 
ments In the foregoing depositions appear to be true, and that the 
proof of claim therein contained against the said bankrupt is satis- 
factory to me. 

And I further certify that the fees paid by the creditors named in 
the said deposition for proof of debt, for establishing the debt in the 

said deposition set forth, amount to the sum of one dollar, and 
692 that the said amount is entitled to priority of payment under 
the provisions contained in title Lad be ~ Bankraptey,” of the 
Revised Statutes of the United States and the amendments thereto, 
pursuant to general order No 50, in bankruptey. 
ll. N. HIBBARD, 
[eegister in Bankruptcy (1). 
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(1.) Proof of debt may be taken before a register, U. 5S. commis- 
sioner, or notary public, but when not taken before the register of 
the court Is subject to his revision. 

See U.S. Revised Statutes, sec’s 5076 and 5079, and section 20 of 
amendments of 1574. 

(2.) Insert here a particular description of the debt, the property 
held as security, and the estimated value thereof. 


(endorsed :) Filed leb’y 20,1880. Wn. IL. Bradley, clerk. 


OO5 Report of Sale. 


District Court of the United States for the Northern District of 
Hlinois. In Bankruptey. 


In the Matter of Wittram Scorr Ropertson, Bankrupt. 


To the Hon. Henry W. Blodgett, judge: 

The undersigned assignee respectfully certifies and reports that, 
pursuant to an order of said court made and entered herein, he 
offered for sale, on Saturday, the 24th day of April, A. D. 1880, at ten 
o'clock in the forenoon, at the front door of the Repubhe Life — 
building, Nos. 159 and 161 La Salle street, in the city of Chicago, 
Cook county, Illinois, to the highest bidder for cash, all the right, 
title, and interest of said bankrupt, William Seott Robinson, andthe 
undersigned, as assignee, in and to all the following-deseribed real 
estate, free and clear of the len of the judgment and execution levy 
of James Taylor and John Bruce, for the sum of about $21,786.01, 

and free and clear of the lien of the judgment of Louis Bain 
694 and David Bain for the sum of about $538.72, but subject to 

all other liens and incumbrances thereon, and taxes and as- 
sessments thereon; also all the uncollected and desperate debts, 
notes, claims, and demands belonging to said estate, as appears on 
the schedule of said bankrupt now on file in said court, subject to 
all liens and offsets and sold, to wit: 

The southwest quarter (}) of section seven (7), in township thirty- 
five (50) north, of range fifteen (15) east, of the third principal me- 
ridian (5rd P. M.), for the sum of $1,600, in Cook county. 

Also that part Iving east of the road of the east half (4) of the 
northwest quarter (}) of section nine (9), in township thirty-five (35) 
north, range fourteen (14) east, of the third principal meridian (3rd 
P. M.), being fifty acres, more or less, for the sum of $1,000, in Cook 
county. 

Also lot one, for 853.00; lot two, for $17.00; lot 3, for 8416.00: lot 
four, for $16.00; lot five, 816.00; lot six; for 851.00; lot seven, for 
$51.00; lot eight, for 851.00; lot nine, for 831.00; lot ten, for 831.00: 
lot eleven, for 851.00; lot thirteen, for $32.00: lot fourteen. for 
$35.00: lot fifteen, for 834.00. all in block one (1) of W. O. Cole’s 

subdivision of that part lving south of the Chicago and North- 
695 western railroad, of the west seventeen and two-hundredths 
(17.02) chains of the west half (3) of section ten (10), in town. 
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ship thirty-nine (89) north, range twelve (12) east, of the third prin- 
cipal meridian (3d P. M.), in Cook county. 

Also lot thirty-eight, for 320.00 & lot thirty-nine for $17.00, in 
block two (2),in Whitford’s subdivision of the northwest quarter (}) 
of the southeast quarter (}) of section thirty-six (36), In township 
thirty-cight (38) north, range fourteen (14) east, of the third principal 
meridian (3d P. M.), in Cook county. 

Also lot six (6). for $10.00: lot seven, for S10.00: lot nine, for 
$15.00, in Whitford’s subdivision of the northwest quarter (}) of 
the southeast quarter(}),in section thirty-six (56), in township thirty- 
eight (38) north, range fourteen (14) east, of the third principal me- 
ridian (3d P. M.), in Cook county. 

Also lot four (4), 1n block ninety, in Munson and Sanford’s addi- 
tion to the town, now city, of Peoria, for $550.00. 

Also part of lot two (2), in bloek two (2), being forty ( 0) feet off 

the north end of the west half (4) thereof in Armstrong’- addl- 
696 tion to Peoria, described as follows: Commencing at a stone 

set on the west line of the said lot two (2), running thence 
north forty (40) feet to the northwest corner thereof; thence along 
the north line thereof to the centre of said lot two (2); thence south 
forty (40) feet; thence west to the place of beginning, for $125.00. 

Also about half an acre of Jand lying and being in the northeast 
quarter (}) of section numbered eleven (11), In township No. (8) 
eight, in range No. seven (7) east, of the fourth principal meridian 
(4th DP. M.), in the county of Peoria and State aforesaid, being the 
lot on which the brick chapel is built, together with said brick 
chapel and the right of exit and entry thereto, for the sum — 
8155.00. 

Also the west half (3) of the southwest quarter (}) of section (10) 
ten, township twenty-eight (25), range three (3) west, for the sum of 
$350. in Woodford COUNTY. 

Also lots (25) twenty-eight, twenty-seven (27), and the west twenty- 
three (25) feet of lot twenty-six (26), in bloek six (6), in MeNeill’s 
subdivision of blocks six (6), seven (7), and eight (8S), in Wright’s 
addition to Chicago, with the buildings thereon, for the sum of 

S20. 
ONG Also the south half ( ') of the southwest quarter (1) of the 
southwest quarter (4) of the southwest quarter (}) of section 
thirty-one (51), in township eight (S) north, in range eight (8) east, 
In the county of Peoria (tax title only), for $10. 

Also the southeast fractional quarter (4) of section five (5), town- 
ship six (6) north, in range six (6), in Peoria county (tax title), for 
S50). 

Also the northeast fractional quarter (}) of section seven (7), in 
township six (6) north, in range six (6) cast, in Peoria county, for 
S25.00. 

Also the southwest fractional — (}) of said section — (7), town- 
ship (6) north, in range six (6) east, in Peoria county, for $25.00. 

Also lot thirty-one (31), in Colwell’s subdivision of lot five (5), 
Peoria Gardens, in the city of Peoria, county of Peoria, for $10.00. 

Also minerals reserved in sale of the west side of the east half (4) 

41—1083 
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of the southeast quarter (}) of section one (1), in township twenty- 

six (26) north, in range — (2) west (twenty acres, more or less), and 

also in the southwest quarter (}) in the northwest quarter ({) of see- 
tion five (5), in township twenty-seven (27) north, in range 

698 two (2) west, forty (40) acres, more or less, all in the county 
of Woodford, for $20. 

Also the east half (4) of the southeast quarter (}) of section thirty- 
three (55), in township twenty-seven (27) north, in range fourteen 
west, for S10. 

Also the east half (2) of the southwest quarter ($) of section thirty 
(50), in township twenty-seven (27) north, of range eleven (11) west, 
for S10. 

Also the east half (4) of the southeast quarter (4) of section sixteen 
(16), in township twenty-six (26) north, in range cleven (11) west, 
for $10.00, 

Also the west half (3) of the northeast quarter (}) of section nine 
(9), in township twenty-four (24) north, range eleven (11) west, for 
$10.00. 

Also the east half (1) of the southeast quarter (}) of the northeast 
quarter ( t) of section twenty-one (21), In township twenty-four (Z t) 
north, in range eleven (11) west, for $10. 

Also the south half (}) of the southwest quarter (}) of section fif- 
teen (15), in township twenty-six (26) north, in range ten (10) west, 
for $10.00. 

The six last above-mentioned lots being situate in the county of 
[roquois and State of Illinois (tax title only). 

All the foregoing to L. G. Pratt, trustee: sum total, $4,445.00. 

Oi) Also lot twelve (12), in block one (1), of W. O. Cole’s sub- 

division of that part lying south of the Chicago and North- 

western railroad of the west seventeen and two-hundredths (17,25) 

chains of the west half (3) of section ten (10), in township thirty- 

nine (39) north, range twelve (12) east, of the third principal me- 
ridian (ord P. M.), in cook county, to W.S. Hinckley for $51.00, 

Also lot ten (10), in block three (3), in Whitford’s subdivision of 
the northwest quarter (+) of the southeast quarter (i) of section 
thirty-six (26), in township thirty-eight (88) north, range fourteen 
(14) east, of the third principal meridian (3rd P. M.), in Cook county, 
to Emma A. Wakely, for $15.00. 

Also lots one (1). two (2), and (3), being the whole of fractional see- 
tion four (4), in township six (6) north, range six (6) east, of the fourth 
principal meridian (4th P. M.), being one hundred and eight and 
ninety-nine one-hundredths (108,°%-) acres, more or less, in the 
county of Peoria, to Emma A. Wakely, for $125.00. 

Also lots two (2), three (3), four (5), five (5), six (6),seven (7), eight 
(S), nine (9), ten (10), and eleven (11), in block three (3), in C. W. 

Deane’s homestead addition to Washington Heights, being a 

700 ~~ subdivision of the northeast quarter (}) of section eleven (11), 

in township thirty-seven (37) north, in range thirteen east, of 

the 3rd principal meridian, in the county of Cook, to Emma A. 
Wakely, for $7.00. 7 

Also the east one-half (4) of block three (3), in H. H. Honore Jr.’s 
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subdivision of the north one-fourth (}) of east one-half (4) of the 
northeast quarter (+), and north three-eighths of the west half (3) of 
the northeast quarter (}) of section (12) twelve, township thirty- 
seven (37) north, range thirteen (15) east, of the third principal me- 
ridian (3rd P. M.), in Cook county, to Thomas J. Cooper for $600.00. 

Also blocks one (1), two (2), four (4), five (5), and the west half (4) 
of block three (3), in H. H. Honore Jr.’s subdivision of the north 
one-fourth (4) of the east half (3) of the northeast quarter (}), and 
the north three-eighths (2) of the west half (4) of said northeast 
quarter (}) of section twelve (12), in township thirty-seven (37) north, 
in range thirteen (13) east. of the third principal meridian (3rd 
l’. M.), in Cook county, for $201.00, to Thomas J. Cooper. 

Also the south half (4) of fractional section twenty-nine (29), in 
township eight (S) north, range elght (S) east, of the fourth princl- 

pal meridian (4th P. M.), excepting thirty-two (32) acres 
(('] heretofore sold by William Seott. Robertson to Aaron R. 
Budd, in Peoria county, to Jacob Darst, for $195.00. 

Also the surface of seven and one-half (73) acres in the southeast 
corner of the northeast quarter (]) of section eleven (11), township 
eight (8S) north, range seven (7) east, of the fourth principal merid- 
ian (4th P. M.), in Peoria county, to Frank F. Oviatt, for $55.00. 

Also lots ninety-one (1) ninety-two (2), ninety-three (93), and 
nine-four (94), in Boone, Jones, and Keifer’s subdivision of the north 
three-quarters (?) of block Ohne (1) and lot forty-nine (49). in 
Burcher’s subdivision of the south half (4) of the south half (4) of 
block one | 1), and the east seventy-five (79) feet of bloek two (2), in 
the canal trustees’ subdivision, in section thirty-three (33), in town- 
ship thirty-nine (39) north, range fourteen (14) east, of the third 
principal meridian, in Cook county, to Frank F. Oviatt, for $17.00. 

Also twenty-six (26) feet off the west side of lot eight (S), in bloek 
forty-three, with buildings thereon, in the city of El Paso, Woodford 
county, to Thomas Doyle, for $275.00. 

Also lot thirty-five (85), in block four (4), in James Mor- 

O02 gan's subdivision of the east one-half (3) of block ten (10), 

in Shettield’s addition to Chicago, in the northeast quarter 

(}) of section thirty-two (32), in township forty (40) north, range 

fourteen (14) east, of the third principal meridian, in Cook county, 
to Mary McEntee, for $50.00. 

Also blocks seven (7), eight (8), eleven (11), and twelve (12), in 
Oviatt’s subdivision of the west half (4) of the southeast quarter (4) 
of section thirteen (13), township thirty-seven (57) north, range thir- 
teen (13) east, in Cook county, to Howard Oviatt for $101. 

Also all the uncollected and desperate debts, notes, judgments, 
claims, and demands belonging to said estate, as appears in the 
schedule of said bankrupt now on file in said court, to McAllister 
for $40.50. 

‘Total amount of sale, $6,157.50. 

Prior to the day of the sale he caused notice thereof to be pub- 
lished in the Daily Inter-Ocean, a newspaper of general circulation 
printed and published in the city of Chicago, daily for three suc- 
cessive weeks, a copy of which notice, together with proof of publi- 
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cation -hereof, is hereto annexed, marked Exhibit “A,” and 
705 made a part of this report. Ile also sent printed circulars, 

post-paid, of said sule, at least ten days before the day of sale, 
to each known creditor of said bankrupt, to many real estate dealers 
in the city of Chicago, to parties residing In the counties where said 
real estate is situated, and to many other places, a copy of which 
printed circular is hereto attached, marked Exhibit “ B,” and made 
a part hereof. 

The said aSSIOn c prays the for coming sale may be confirmed, and 
that he be authorized to execute the necessary convevanee of said 
prop rty and deliver —to the purchasers thereof Upon the paryinent 
of the purchase-money above nanied. 


BRADFORD IANCOCK, Assignee. 


NORTHERN District or TLLINOIS, 8s: 


Bradford Ilancock, being duly sworn, says that the foregoing re- 
port of sale by him subseribed is true of his own knowledge, except 
as to those matters therein stated on information and belief, and as 
to those hiatters he believes them ce be true. 


BRADFORD TANCOCK. 


Subseribed and sworn to before me this 26th day of April, A. D. 
LSS. 


704 Hk. N. TLIBBARD, Register. 
Llere follows exhibits hot copied. 
(Endorsed:) Filed April 26, 1880. Wm. I. Bradley, clerk. 


TOD District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 


In the Matter of Witntam Scorr Robertson, Bankrupt. 


To the Hon. Henry W. Blodgett, judge of the district court of the 
United States for the northern district of Illinois: 


The petition of William Scott Rob rtson, lately of Chicago, in 
the county of Cook, in said district, respectfully represents that on 
the 7th day oft Septem ber, A. 1). IS7S, he Wis duly declare d and ad- 
judged bankrupt in accordance with the provisions contained in title 
FS Fie Bankruptey,” of the Revised Statutes of the United States 
and the amendments thereto. 

That he has duly surrendered all his property and rights of prop- 
erty and fully complied with and obeyed all the orders*and diree- 
tions of the court touching his bankruptey aforesaid, and he — ready 
to submit himself to any other and further examinations, orders, 
and directions whica the court may require. 

That wherefore your petitioner prays that he muy be de- 
706 ~~ creed by this honorable court to have a full discharge from 
all his debts provable under said title and the amendments 
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thereto, and that a certificate thereof may be granted to him in ae- 
cordance with the same. 
WILLIAM SCOTT ROBERTSON, 
By FRANK J. SMITH, Jlis Att'y. 


Nore.—lIf the foregoing application is made and filed in less time 
than six months after the petitioner was adjudged bankrupt, it 
should be stated therein after that “no debts have been provel 
against him (or them) or “ no assetés have come into the hands of 
the assignee.” 


(indorsed i} riled Dee. 4a ISSO Wim. II. Bradley, clerk. 
707 Consent. 


Uxirep STATES OF AMERICA, 
North ri District of [llinois, } 


ee 


[In the District Court of the United States for said Distriet. In 
Bankruptey. 


In the Matter of Wa. Scorr Ropertson, Bankrupt. 


We, the undersigned, creditors of said bankrupt, having duly 
proved our claims against his estate In bankruptey, do hereby con- 
sent to the discharge of said bankrupt from all his debts, according 
to the provisions of the bankrupt law. 

JAMES TAYLOR anp 
RUCK AND 
LEWIS ALEXANDER WALLACE, 
by McCOY «& RATT, Their Attorneys. 


(endorsed :) Filed in my office Dee. 15, 1881. H. N. Hibbard, 
register. 
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NORTHERN District or ILLINOIS, 88: 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 


In the Matter of Witntam S. Robertson, by whom a petition for 
adjudication of bankruptey was filed on the 31 day of August, A. 
D. 1S78, at Chicago, in said district, on the 7th day of September, 
a LS7S, hefore Ilomer N. Hibbard, sq... register in bank- 
ruptey. 

I, Homer N. Hibbard, one of the registers in bankruptey of said 
court, Upon good proof before me taken, do find that the said William 
S. Robertson has become a bankrupt within the true intent and 
meaning of the Revised Statutes of the United States, tithe LAI, 
Bankruptey, and amended thereof, and I do hereby declare and ad- 
judge him a bankrupt. 
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Witness my hand, at Chicago, in said district. on the 7th day of 
Septem ber, A. D. 1873. 
H. N. HIBBARD, 
Regist r ire Bankruptey. 


(Endorsed :) Filed Feb. 20, 1883. Wm. H. Bradley, clerk. 


TOO NORTHERN District OF ILLINOIS, 88: 


In the District Court of the United States forthe Northern District 
of Illinois. In Bankruptey. 


In the Matter of Wittiam Scorr Ropertson, Bankrupt, at Chicago, 
in said district, on the eleventh day of August, A. D. 1879. 


On the day aforesaid before me personally comes Bradford Han- 
cock, of Chicago, in the county of Cook and State of Illinois, the 
assignee In bankruptey of the estate and effects of William Scott 
Robertson, the above-named bankrupt, and makes oath and says 
that he. Bradford Ilanecock, as such assignee, has never received, 
during the period of said trust, any property in money of said bank- 
rupt’s estate, nor has paid out or disbursed any moneys for or on 
account thereof, except the amount paid for publishing notices of his 
appointment. 
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In the District Court of U.S... Northern District of I]linois. In 
Bankruptey. 


Wa. 8. Ropertsox, Bankrupt, at Chicago, June 14, A. D. 1880. 


The following is a list of debts proved and claimed under the 
above b’k’ey: 


Taylor and Bruce, Leith, Seotland, 23202.96 ......-._- $9,003 
Danes, David W Lewis Se en sh renin ti aie, il ial nai tia ti DSO S? 
PNONUEIEE. BUD. once emma 6 ee 
ESS OE nan e een a Mime ee Oa 


Bradford Taneock, lsq., assignee: 

You are hereby ordered to pay Taylor and Bruce the above 
amount of $5,055, the same being balance left and due to them on 
judgment liens. 


HM. N. HIBBARD, Register. 
(Endorsed :) Filed Feb. 20,1880. Wm. II. Bradley, cl’k. 


ar? le 
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In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 


In the Matter of Wittiam 8. Ropertson, Bankrupt, by whom a pe- 
tition for adjudication of bankruptey was filed on the 3lst day of 
August, A. D. 15878. 

To the U.S. marshal of said district, Greeting: 

Whereas a petition for adjudication of bankruptey and for relief 
under the provisions contained in title LXI, “ Bankruptey,” of the 
Revised Statutes of the United States and the amendments thereto 
was, on the 3lst day of August, A. D. 1878, filed by William 8S. Rob- 
( rtson, of ( ‘hicago, in the county of ( ‘ook, in said district, upon which 
he has been found and adjudged a bankrupt, there being no oppos- 
ing party there, you are, therefore, directed, as messenger, to cause 
to be published three times in the Chieago Daily Inter-Ocean and 
the Daily Evening Journal, printed at Chicago, in said district (the 
first publication to be made forthwith), the following notice, to wit. 


“NORTHERN District or ILLINOIS, 8s: 


District Court of the United States for the Northern District of I]i- 
nois. In Bankruptcy. 


In the Matter of Wittiam 8S. Ropertson, Bankrupt. 


This is to give notice that on the 7th day of July, A. D. 1879, a 
warrant was issued out of the district court of the United States for 
the northern district of Illinois against the estate of William 8S. Rob- 
ertson, of Chicago, in the county of Cook, in said district, who has 

been adjudged a bankrupt on his own petition; that the pay- 
712. =ment of any debts and the delivery of any property belonging 

to such bankrupt to him or for his use and the transfer of any 
property by him are forbidden by law, and that a meeting of the 
creditors of said bankrupt Lo prove thi ir debts and to choose one or 
More assignees of his estate will be held at a court of bankruptey, Lo 
be holden at the office of H. N. Hibbard, No. 159 La Salle St., Chi- 
CALO, before Llomer N. Hibbard, Ksq : register in bankruptey for said 
district, on the 24th day of July, A. D. 1879, at 10 o'clock a. m. 


U.S. Marshal for said District.” 


And you are further directed to serve a written or printed notice 
forthwith, either by mail or personally, on all creditors of said bank- 
rupt whose names appear upon the schedule filed with his said peti- 
tion or whose names nay be yivell in addition thereto by the debtor, 
at least ten days before the meeting of creditors appointed by the 
court, in the following form, to wit: 


Insert the names of the papers designated and the places and 
county where printed. 

After the — insert the name of the town or city and designate the 
buildings, street, Ke. 
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“NORTHERN District or ILLINOIS, 88: 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 
In the Matter of Witnram S. Ropertson, Bankrupt. 
At —, on the — day of ——, A. D. 187-. 


and State of 


the county of 
creditors of —— aD said bankrupt: 
Sir: You are hereby notified that a warrant in bankruptey 


fe peer: | 


715 


Chicago, in the COUNLY of 


C‘ook, In sal 


| district, who has 


judged a bankrupt upon his own petition. 


That the payment of any debts and the delivery of any property 
by him are forbidden by law; that a meeting of the creditors of said 


bankrupt, to wit: 


Creditors Places of residence. Amount of debt. 
Prefer 
DD (4s 
State of | linos 
County of Wood 
City of El Pa " Unknown 
State of [Thin oni 
County of ¢ 
City of Cl : Unknown 
State of I] 
County of P 7 
City of Peoria Unknown 
SS, 
David R. G New Bedford, Mass BO OOO 
Sarnh TT. Smith Wlein., P] 1 noo 
Nathaniel N Chien és iM) 
Marv Mek: lnk wr *? (HM) 
Josephine ( I} . Mass Ow 
 & F : Cc] ro 9 FOO 
Walton S. I \ _ 7 iM 
Clara M. Dra cn Win. S. Hinek- Chieng row 
lev, neo ft 
Mrs. M. Wim. S. Hin iv { if a (Mn) 
714 Unsecured: 
George K. Ward... ies Boston, Mass 500 
Joseph EK. F. Fishe 2 i i. Pls, . . 1 
James Tavlor NX | hn Hae La | Seotland 91 OO Gt 
David & Louis Bain Chicago . ' a 588 79 
Francis B. Peal Ay & Co, LOLS SE 1 (uM) 
John Somerville ” 1 Qn t\ ed | | hy hy) 
Scot ina 
Estate of James Somerville, eare of John Hi Quality St., Leith i500 
Somerville. Scotland. 
Estate of John H. Robertson, care of Jam Tmeterbust., Leith. 3.430 
Robertson. Seotland 
Estate of Lewis A. Wallace, care of Geo Karditon, Tenbury, LOOM) 


Wallace 


Kneland. 


has been issued out of the district court for the northern dis- 
trict of Illinois against the « state of William S. Robertson. of 


been “d- 


JAMES TAYLOR ET AL. O20 
to prove their debts and to choose one or more assignees of his estate, 
will be held at a court of bankruptey to be holden on the 24th day 
of July, A. D. 1879, at 10 o'clock a. m., at the office of H. N. Hib- 
bard, No. 159 La Salle St., in the city of Chicago, before Homer N. 
Hibbard, Esquire, register in bankruptey of said district. 

Marshal for said District. 
And have you then and there this warrant, with your doings 
thereon. 
Witness the Hon. Henry W Blodgett, judge of the said district 
court, and the seal thereof, at Chicago, in said district, on the 7 day 
f July, A. D. 1879. 
[SEAL. | WM. H. BRADLEY, 
(‘lerk of the District Court UN for said Dhistrict. 


Countersigned : 
Hk. N. HIBBARD, 
it qust r, &ec., of said District. 


~] 


LD Return of Marshal. 
NorTHERN District or ILLINots, ss 


By virtue of the foregoing warrant I have caused the notice therein 
ordered to be publishe dl by advertisement » times in the Hhewspapers 
therein mentioned. The first publication thereof was on the ]1th 
day of July, A. D. 1879, in Daily Inter-Ocean; and I, also, on the 
iith day of July, A. D. 1879, sent by mail or served personally upon 
the creditors named in said warrant ina COpYV of the notice required 
thereby to be sent to or served on them, and all of the said notices 
were according to the direction set out in said warrant. 


hees and harpe MSCS 


;. Cnn Oe ee i S? 00 
, 4 Necessary travel, at the rate of Give conta & mile. each wav 


3d. Notice to creditors, SO CGS CRON. ccd eines ee ee 
4. Actual expenses in publishing notices, as follows ....-... 10 
rreparsll @ SUN... cnn -osckens eee ee 
Postage & envelopes_-—---- toedmigie ames 1 44 
o. Actual expenses in custody ‘of property and other services, 
as follows: Oath ....-.. , wncinttnwdnenaia 25 


19 45 
JESS S. HILDRUP, 
U.S. Marshal for said District (as Messe nie r). 
M. A. WHEELER, Dep't. 


491083 
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UNITED STATES OF AMERICA, | 
Northern District of Illinois. j 


On this 14 day of July, A. D. 1879, personally appeared the said 
M. A. Wheeler, deputy messenger, and made oath that the above 
expenses returned by hin under numbers —, have been actually 
incurred and paid by him, and are just and reasonable. 

PHILIP A. HOYNE, 
U. S. Com., N. D. Il. 


Oo * 
oe 


Notre.—The above warrant is adaptable to all voluntary proceed- 
ings, 

| return this writ not served, my fees not having been paid. 

Return, 10 cents. 


U.S. Marshal. 
Endorsed: Filed in my office July 15, 1879. H. N. Hibbard, 
register In bankruptey. Filed Feb. 20, 1885. Wm. H. Bradley, 
clerk. 
(Endorsed :) Warrant to marshal (as messenger, etc.) (Voluntary 
proceedings.) Returned to Il. N. [ibbard, Esq., register at ' 
this 24th day of July, A. D. 1879. 


ayy Affidavit lo he Made hy [ssignee. 
(To accompany account.) 
NortHern Disrricr or [LLINots, ss: 


[In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 


In the Matter of Wititam Scorr Ropertson, Bankrupt. 


On this 27th day of May, A. D. 1880, before me personally comes 
Bradford Haneock, of Chicago, in the county of Cook and ‘State of 
Illinois, and, being first duly sworn, on oath states that he. 
this deponent, was, on the 24th day of April, A. D. 1879. duly ap- 
pointed assignee of the estate and effects of the above-named bank- 
rupt,and that, as such officer, he has conducted the settlement of 
the said estate; that the account hereto annexed. containing one 
sheet of paper, the first sheet whereof is marked with the letter A 
and is true, and such account contains entries of every stim of money 
1e-elved by deponent on account of the estate and the effects of the 
above-named bankrupt, and that the payments purporting in such 
account to have been made by deponent have been so made by him, 
and deponent asks to be allowed for said payments, and for charges 
for settlement, as set forth in said aecount. I further state that I 
have not received and will not receive, either directly or indirectly, 


JAMES TAYLOR ET AL. ol 


any interest, benefit, or advantages from the use or deposit of the 
funds of said estate or any part thereof, except the fees allowed de- 
ponent, as shown In said account. 
BRADFORD HANCOCK. 
Subscribed and sworn to, at Chicago, In said district, this 27th day 
of May, A. D. 1880. 
H. N. HIBBARD, 
Register in Bankruptey. 
Nore.—See see. 5096 U.S. Revised Statutes and see. 4 of amend- 
ments to bankrupt law of 15874. 
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JAMES TAYLOR ET AL. Ooo 
719 Ajfidavit to be Made by Assignee. 
(‘To accompany account.) 
NORTHERN Distrricr or ILLINOIS, 8s: 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptey. 


In the Matter of Witttam Scorr Ropertson, Bankrupt. 


On this 14th day of June, A. D. 1880, before me personally comes 
Bradford Hancock, of Chicago, in the county of Cook and State of 
[linois, and, being first duly sworn, states on oath that he, this de- 
ponent, was, on the 24th day of July, A. D.1879, duly appointed as- 
signee of the estate and efleets of the above-named bankrupt, and 
that, as such officer, he has conducted the settlement of the estate. 

That the accounts hereto annexed, containing one sheet of paper, 
the first sheet whereof is marked with the letter A, and is teue, and 
such account contains entries of every sulin of money received by 
deponent on account of the estate and the effects of the above-named 
bankrupt, and that the payments purporting in such account to have 
been made by deponent have been so made by him, and deponent 
asks to be allowed for said payments, and for charges for settlement, 
as set forth in said account. I further state that [have not received 
and will not receive, either directly or indirectly, any interest or ad- 
vantage from the use or deposit of the funds of said estate or any 
part thereof, except the fees allowed deponent, as shown in said ae- 
count. 


BRADFORD HANCOCK. 


Subscribed and sworn to, at Chicago, in said district, this 14th day 
of June, A. D. 1SS0, before me— 
H. N. HIBBARD, 
Reqiste r in Bankruptey. 
Note.—See see. 5096 U.S. Revised Statutes and sec. 4 of amend- 
ments to bankrupt law of 1574. 
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Filed Feb’y 20, 1883. 


Endorsed 


Wim. H. Bradiey, clerk 


on” 
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721 Nortuern District or ILinors, ss: 

I, William H. Bradley, clerk of the district court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true copy of— 

The petition for appointment of provisional assignee, filed Oct. 
», 1875. 

Deed to assignee, as certified to me by H. N. Hibbard, register, 
filed Aug. 7,1879. 

Petition of Taylor & Bruce for preference of claim, filed March 

"1880. 

= The order of court entered of record, filed March 25, 1880. 

5. The affidavit of John McAllister, filed Ap! 2, 1SSO. 

6. Petition of Bradford Hancock, filed Ap'l 2 , 1SS0. 

7. The order of court entered of record, filed Ap'l 2 2, 1880. 

8. Proof of debt of James Taylor and Jolin Bruce, filed Ap’l 2, 1880, 

9. Report of sale by assignee, filed Ap’l 26, 1880. 

10. Petition for discharge of bankrupt, filed Dee. 4, 1880. 

11. Consent to discharge of bankrupt, filed Dee. 15, 1881. 

12. Adjudication of a as certified to me by H. N. Hib- 
bard, register, filed Feb’y 20, 1583. 

13. Assignee’ sreturn of no assets, filed Feb’ y 20, 1883. 

14. Dividend ordered by register, filed Feb’y 20, 1883. 

15. Warrant to marshal as messe nger, filed Feb’y 20, 1883. 

16. Account of assignee to cre ditors ; and of, filed Keb’y 20, 1SSS. 

17. Final account of Bradford Hancock, assignee, filed Feb’y 20, 

1SS3. 
722 In bankruptcy, in the matter of Wm. Scott Robertson, 
bankrupt, as appears from the records and original thereof 
now in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
léth day of March, A. D. 1885. 

[SEAL. | WM. H. BRADLEY, CVk. 


723 ~= In the District Court of the United States for the Northern 
District of Illinois. In Bankruptey. 


[n the Matter of Witttam Scorr Ropertson, Bankrupt. 
I. 


1. The petition in the matter of William Scott Robertson, bank- 
rupt, presented by James Taylor and John Bruce, the complainants 
in the present bill, filed October 5th, 1878, praying for the appoint- 
ment of a provisional assignee of “the estate and effects of said 
bankrupt, with the usual powers in such cases bestowed, and to give 
such bonds as the court shall direct to act in said premises until the 
regular assignee shall be chosen for said estate. 

“ (Signed) JAMES TAYLOR, 
“JOHN BRUCE, 
“ Petitioners, 
“By McCOY & PRATT, 
“Their Attorneys.” 
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The above petition mentions the property in controversy and other 
real estate. 

2. Certified copy of deed of assignment from Hl. N. Hibbard, reg- 
ister in bankruptey, to Bradford Hancock of “all the estate, real and 
personal, of the said William S. Robertson, bankrupt aforesaid, in- 
cluding all the property, of whatever kind, of which he was pos- 
sessed or 1n which he was interested or entitled to have, on the 31st 
day of August, A. D. 1878, with all his deeds, books, and papers re- 
lating thereto, excepting such property as is exempt from the opera- 

tion of this assignment by the provision of section 5045 of said 
725 Revised Statutes; to have have and to hold all the foregoing 

premises to the said Bradford Hancock and his heirs forever, 
in trust, nevertheless, for the uses and purposes, with the powers 
and subject to the conditions and limitations set forth in said act.” 
Dated July 24th, 1879. 

%. Petition of Taylor and Bruce for preference of claim in the 
matter of William Scott Robertson, bankrupt—to the Honorable 
Henry W. Blodgett, district judge—recites the obtaining by peti- 
tioners, July 50th, 1877, of the judgment in controversy for twenty- 
one thousand six hundred and sixty-six dollars and sixty-six cents 
($21,666.66); that the same is a subsisting lien upon “all the real 
estate and other property owned by the said Robertson or in which 
he had or has any interest, situate and being in the northern dis- 
trict of the State of Illinois, to the full extent as judgments are 
liens under and by virtue of the laws of the State of Illinois, 
from the date thereof, July 50th, 1877; that they duly proved in 
the above cause the amount of said judgment against the estate 
of said bankrupt as a claim or debt entitled to all the benefits 
of a judgment lien or preferred debt in that respect.” Deseribes, 

among others, the premises in controversy. “ That they 
726 ~=—s are willing and desirous of having an administration and 
enforcement of the lien of their said judgment transferred to 
this court, and to have the same established by this court and en- 
forced against the property belonging to the said bankrupt estate ; 
they therefore pray that their lien may be established as aforesaid 
and against the above-deseribed real estate, and that Bradford Han- 
cock, the assignee, be ordered and directed to sell the said real es- 
tate as this honorable court may direct, and apply the proceeds 
thereof to the payment of your petitioners’ said judgment in such 
manner as the court shall direct; and for the purpose of preventing 
a sacrifice of said property that petitioners may be permitted to 
bid at such sale with leave to credit the amount of such bids upon 

the said judgment. 

“(Signed) JAMES TAYLOR anp 

“JOHN BRUCE, 
* Petitions rs, 
“By McCOY anp PRATT, 
“Their Solicitors.” 


4. Order of the said bankruptey court of March 25th, 1880, that 
Bradford Hancock show cause, on or before the 30th day of March 


Ho” 
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inst., why the prayer of the petition of James Taylor and John Bruce 
should not be granted, and that service of the rule be had on 
727 said assignee without expense to the estate of said bankrupt. 
5. Affidavit of John McAllister, April 2nd, 1880, in said 
bankruptcy matter, sworn April Ist, 1880, before Charles Bb. McCoy, 
notary public, states that he has known the bankrupt intimately for 
many years last past, has been his agent and business manager for 
over 7 years prior to bankruptey, and still is. 

That he knows the condition of said estate and all judgments that 
have been rendered against said bankrupt within said 7 years, and 
that all the judgments now unsatisfied that have been so rendered 
are the judgment of James ‘Taylor and John Bruce, rendered in the 
United States circuit court for said district on July 30th, 1577, for 
$2,166.66 and costs, and the judgment rendered in favor of David 
and Louis Bain in the superior court of Cook county, Illinois, on May 
25th, 1875, for $538.72. 

6. The petition of Bradford Hancock, assignee in bankruptey, 
states the filing of the petition, on Mareh 25th, 1880, of said Taylor 
and Bruce, and the contents of said petition and the prayer thereof ; 

states that upon the filing of such petition a rule was entered 
728 ~—s requiring the said Hancock to show cause within 5 days 

why the prayer of said petition should not be granted, and 
shows as to the recovery of said judgment, the levy of said execution, 
and the rights and liens thereby acquired that he is unadvised 
save by said petition and the records of the cireuit court of the United 
States for said district. 

That petitioner has made careful examination of the estate of said 
bankrupt, and from such examination believes the allegations with 
regard to the real estate of said bankrupt, and the descriptions thereof 
and the condition thereof to be substantially correct, and states that 
he “ believes that it is for the best interest of said bankrupt’s estate 
that said real estate be sold without further delay.” 

States that there are anumber of desperate claims which should be 
sold and disposed of; prayes that an order of this honorable court be 
entered directing him to sell said real estate and desperate claims in 
such manner as your honor shall direct; “and that said real estate 

be directed to be sold, subject to all taxes, liens, and encum- 
729 brances thereon, except said judgment of said Taylor and 

Bruce, and judgments rendered subsequent thereto, and that 
your petitioner be ordered to bring the proceeds of such sale into 
court, or make such other disposition thereof as your honor shall 
direct; and for such other, further, or different order, Xe. 

“ (Signed) BRADFORD HANCOCK, Assignee. 


© Filed April 2nd, 1SS0. 


“WM. H. BRADLEY, Clk.” 


7. Order of April 2nd, 1880, in said bankruptey court, upon said 
petition of said assignee, recites the reading and filing of the petition 
of Bradford Hancock and consideration of that of Taylorand Bruce, 
judgment creditors, filed March 25th, 1880; recites the appearance 
of the assignee in person; of Taylor and Bruce, by McCoy and Pratt, 
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their attorneys ; of said bankrupt, by John MeAllister, his business 
manager and agent; of said Bains’ judgment creditors, by Brown 
and Huil, their attorneys finds that the said judgment’s creditors 


are the only creditors having judgment liens upon the real estate of 


the bankrupt; finds the recovery of said judgment by Taylor and 
Bruce, and that by virtue of the levy under an execution is- 
730 ~~ sued thereupon the said Taylor and Bruce have aequired “a 
valid lien Upon all the real estate of said bankrupt In their 
said petition described ;” finds the recovery of the Judgment by the 
Bains as above stated, and that by virtue of said judgment and the 


issue of execution thereon they have “ acquired a lien upon all the 


real estate of said bankrupt situate in the county of Cook and State 
of Illinois.” 

8. Above order of April 2d, 1880, further provides: 

“By consent and agreement of all parties hereinabove mentioned 
In Open court, no cause to the contrary having been shown, and 
the court being fully advised in the prem-ses, that said assignee sell 
all the real estate of said bankrupt, William Seott Robertson, free 
and clear of the lien of the judgment and execution levy of said 
James Taylor and John bruce, and free and clear of all liens of the 
judgment of the said Louis Bain and David Bain, but subject to all 
other liens and ineumbranees thereon, and all taxes and assessments 

thereon, and that said asslgnee bring the proceeds of such 
Tol sale into court, to be paid unto the said judgment creditors 

according to the priority of their said liens on the property 
so sold, to the amount of their judgm« hts, any re sidue of saiv pro- 
ceeds to be disposed Ol as thre court shall hereafter direct : all COSLS, 
charge +P ana expehses Lo be first paid.” 

Order that the assignee sell the desperate claims at the same time 
and to OiVe notice of sale. 

9 Proof of debt of Tay lor and Bruee, by Charles B. Me ‘O”V," filed 
Feb. 20th, 1880, shows the recovery of the said judgment of Taylor 
and Bruce; states that the debt 1s secured by the lien of said judg- 
menton all the real estate of said bankrupt, and also by levy of 
Feb’y 15th, 1579, under the execution issued on said judgment, on 
January 29th, 1879, on a large portion of said real estate, by virtue 
of which liens said creditors claim a first prefererce on all the pro- 
ceeds of said property covered by the lien of their said judgment 
and execution levy. Aecompanying this proof of debt is a certified 
copy of the judgment. 

LQ, Report of sale, filed April 726th, LSSO, by Haneock. 

32 ~~ assignee insaid bankruptcy matters, reports to the Honorable 
Henry \W. Dlodgett, judge, that, pursuant Lo the order of said 
court, he made sale, on Saturday, April 24th, 1880, of all the right, 
title, and interest of said bankrupt, William Scott Robertson, and 
the undersigned, as assignee in and to all the following-deseribed 
real estate, free and clear of the hen of the judgment and execution 


~] 


levy of Taylor and Bruce aforesaid, free and clear of the lien of 
judgment of Bain and Bain aforesaid, but subject to all other liens 


and judgments thereon and taxes and assessments thereon; men- 
tions all the uncollected and desperate debts, we. : vives a list of the 


~~ =... 
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tracts sold, including the premises in controversy—about 37 in 
number—to L. G. Pratt, trustee, for the aggregate sum of $4,445.00; 
also other tracts—about 9 in number. 

‘The above report Stites the sale of lots 28, 27%, and west 23 feet of 
lot 2b), in bloek (), i) MecNeil’s subdivision of blocks b, i; WN S of 
Wright’s addition to Chicago, with the buildings thereon, for the 
sum of $250.00, being the premises in controversy in this suit. 

Total amount of sales, including desperate claims sold to MecAl- 

lister, 40.50, 86,151.50. 
Too Assignee, in his report, prayes that the sale may be con- 
lirmed and he be authorized to execute the necessary deeds 
LO the purchasers. 

Above report of sale filed April 26th, 1SS0. 

11. Petition of William Scott Robertson, filed in said bankruptey 
matter December 4th, 1880, and praying a full discharge from all 
his debts, signed William Seott Robertson, by Krank di Smith, his 
attorney, not sworn, 

12. Consent to the discharge of said bankrupt, filed December 15th, 
ISS], signed James Taylor and John Bruce and Louis Alexander 
Wallace, by Me Oy and Pratt, their attorneys. 

15. Adjudication in bankruptey in said matter, September 7th, 
LSS, signed I. N. Hibbard. rt oister. 

l4. Affidavit of Bradford Hancock, assignee, that he has not re- 
ceived from nor paid out any moneys for account of said bankrupt 
estate, exc jot amount paid for publication of notice of his appolnt- 
ment. , 

Subseribed and sworn 26th August, 1879; filed in office of regis« 
ter 26th August, 187%. 

15. Dividend order. 


od List of dD, hts Proved and (‘laims unde i thre Ahowe Bankruptey. 


Taylor and Bruce, Leith, Scotland -.---.. $25,202 96 $5,053 00 
Dans, David iV Louls a a ma dentin ceanes miei Seal ASD S~? 
Summerville, John... --- cavities adn 7,195 20 
ff i ae 15.050 00 


indorsed On above is an order by HH. N. Hibbard, register, to 
Bradford Hancock, Esq., assignee, “to pay Taylor and Bruce the 
above amount of 85,053.00, the same being balance left and due to 
them on judgment len.” 


(Signed) H. N. HIBBARD, Register. 


Endorsed: Filed February 20th, 1883. William H. Bradley, 
clerk. 


16. Copy of warrant to marshal, as messenger In said bankruptcy. 
17. Assignee’s account, rendered June 14, 1880, filed February 
20th, 1883, in said bankruptey matter, sworn to by the assignee 
June |] ith, ISSO, before i. N. Hibbard, register, shows the proceeds 
of sales of real estate—bid of L. G. Pratt, agent, as per bid, $4,445.00 ; 
shows balance on hand, cash, $623.76; amount due from L. G. Pratt; 
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trustee, $4,445.00, making $5,068.76; the item of $5.00, by sale of 
posts, added to the real estate items above, makes $6,122.00— 

735  theamount of money shown by the said account to have come 
into the hands of the assignee. 

18. Account of assignee in said bankruptcy matter, signed by said 
Bradford Hancock, sworn to before said register 27th May, 1S80,—a 
balance on hand of $5,107.42, “to be paid out under the directions 
of the register pursuant to an order of court made and entered 
herein on the 4th day of Mav, ISSO.” and states “ $4,445.00 of this 
balance is still due to the assignee, hol having been pula over by 
LL. G. Pratt, agent, on his bids for property at time of sale,” We. 


(Endorsed :) Filed July 15, 1885. Wm. HL. Bradley, clerk, 


736 Afterwards, to wit, on the first day of August, 1555, came 

the defendants, by their solicitors, and filed in said clerk’s 
office their exceptions Lo the master’s report In said entitled CAuuUse | 
which said excoptions are in the words and figures following, Lo 
wit: 


od Creditor’s Bill. 


In the Cireuit Court of the United States for the Northern Dutstrict 
of Illinois. In Chancery. 


JAMES TAYLOR and Joun Bruce, Complainants, 
vs. 
WILiiAM Scorr Ronertson et al., Defendants. 


xceptions of defendants, Mehitable 1}. Greene, William W. Crapo, 
Charles W. Clifford, Robert B. Greene, Susan G. Page, Horatio 
N. Greene, Francis B. Greene, Edmund A. Cummings, Francis 
5. Peabody, and Benjamin E. Gallup, to the master’s report, filed 
in said cause on the 15th day of July, 1885, to certain portions of 
the amended and supplemental bills filed in said cause, and to 
the interlocutory decree heretofore entered therein July 29th, 18S4. 


The said defendants, by Paddock & Aldis, their solicitors, come 
in said cause and jointly and severally except as follows, to wit: 

Ist. The said exceptors (having in their answers heretofore re- 

served the right so to do) jointly and severally except LO SO 
798 much of said so-called amended and supplemental bill, filed 

September 17th, 1881, as sets up and alleges the acquisition, 
during the pendency of this suit, of a new and distinct title or claim 
of title by said complainants unconneeted with the matter of said 
original bill, to wit— ' 

The title or claim derived by purchase, June 17, 1880, from the 
assignee In bankruptey of said defendant, William Seott Robertson, 
in the words and figures following, to wit: 

“Except. 1. By way of supplement to their said bill, complainants 
now show that after the filing of their said bill they made diligent 
efforts to reach the estate of said Robertson, and subject the same to 
the payment of their said judgment.” 


JAMES TAYLOR ET AL. O41 


And they specially except to the following matter in said supple- 
mental bill, viz: 

‘Exception 2. That they made inquiry and search in all ways in 
their power to learn what property he had, and what was tlie ex- 
tent and value of his interest in the said property, and as fast as 
discovered they caused executions to be levied thereon under their 

said judgment, but that by reason of the very complicated 
739 and uncertain nature of the title of said Robertson and the 

greater delay and difficulty In ascertaining its approximate 
value, they were unable to realize anything therefrom in that way, 
although using all due diligence to so realize.” 

And they specially except to the following matter in said supple- 
mental bill, viz: 

“Except. 3. By way of further suppl-ment, complainants show 
that on or about August Slst, 1878, said Robertson turned over to 
suid Peabody, as agent and trustee for said David R. Greene, the 
holder of said incumbrancee, all the leases, rents, and profits of said 
premises, giving him full authority to collect and receive the same 
and apply the proceeds to the payment of interest on said loan and 
the carrying of said property. 

And they gy ally except to the following matter in said supple- 
mental bill, v 

“ Ex. 4. That at the time he so turned the income of said prop- 
erty over to said Peabody for said Greene it was in pursuance of 
said fraudulent scheme to place the said property beyond the reach 
of your orators’ said judgment, and was under an arrangement sub- 

stantially as follows: 
740 “Said Robertson was to go through bankruptcy and get 
his discharge from all his debts. Si aid Greene and | eabody, 
lis agent and as trustee, were to carry said property and collect the 
income therefrom; but, by reason of the fraudulent reduction and 
misappropriation of the rental thereof, the income would be insuffi- 
cient to carry the same. Said Peabody was thereupon to declare a 
forfeiture for non-payment of interest and sell said property under 
said deed of trust, and thus cut out the lien of your complainants’ 
said judgment, and also prevent it- coming to the hands of Robert- 
son’s assignee in bankruptey; but said Robertson or his agent, said 
defendant, John McAllister, was to be allowed to redeem from said 
sale, after said Robertson had procured his discharge in bankruptey, 
upon his paying the amount actually due, according to the terms of 
said loan, and the expenses incurred in carrying said property, less 
the amount received from the rents and profits the ‘reof, the same as 
if no sale had been made. The release of the first trust deed made 
by said Grow on said premises was to be withheld from the record, 
so as to make it appear to be subject to a first mortgage : 
741 $35,000.00, and thus prevent any outside bidders, as well ¢ 
your orators, from bidding at said sale.” 

And they specially except to the following matter in said supple- 
mental bill, viz: 

“Ex. 5. That said arrangement was made with said Robertson and 
said McAllister, his agent, ‘and said Peabody, as agent for said Green, 


em 
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began to colleet the rents and prolits of said premises under said leases, 
and complainants show that the rents and profits of said premises 
were, if pudicially and hone stly applied largely more than sufficient 
to carry said property and pay the interest on said loan, but that the 
samme were not applied to carry said property. On the contrary, 
they were wrongtully and fraudulently misappropriated and applied 
for some other purpose and reduced, as hereinbefore stated.” 

And they specially except to the following matter in said supple- 
mental bill, viz: 

“ex. 6. That immediately upon the making of said arrangement, 
to wit, on said August 81st, 1SS1, said Robertson filed his petition in 

bankruptey in the district court of the United States for said 
742. ~—s northern district of [Ilinois; that very soon after the filing of his 

said petition, and in pursuance of said fraudulent scheme, 
sald Robertson left the country,and has since remained continuously 
absent from the United States, and has never been within reach of 
said court so that he could be found, and complainants and the 
other creditors and the assignee of said bankrupt have been unable 
to examine him as to the condition of Ins estate, or in that wav 
learn the true facts in relation to his estate and the actual condition 
of the title to said premises and the amount of the incurabrances 
thereon, or whether or not said first Incumbrance was actually 
paid 

And they specially except to the following matter in said supple- 
mental bill, viz: 

“ix. 7. Thatsaid Peabody, in pursuanceof said fraudulent scheme, 
proceeded to declare a forfeiture of said trust deed tor hnan-payment 
of interest on said loan, and to advertize and sell said premises under 
said deed of trust, and on, to wit, October 7th, 1878, pretended Lo 
sell said premises and execute a deed thereof to said David R. Greene 

for a pretended bid at said sale of $30,000.00.” 
745 And they specially except to the following matter in said 
supplemental bill, viz: 

“Tex. 8. That after said sale, and in pursuance of said fraudulent 
scheme, an agreement was made by said Robertson. either In pPersoll 
or by his duly authorized agent, said defendant, John McAllister, 
with said David R. Greene, the purchaser at said sale, and with said 
Peabody, as trustee and as agent for sald Crreene, whereby said 
(;reene was to hold said property, ils before stated, and colleet the 
rents, issues, and profits thereof and apply them to carrying said 
property and caring for the same, and was to ailow said Robertson, 
or his agent, said McAllister, to redeem, upon payment of the 
amount of said incumbrance, interest, and costs of carrying said 


_ 
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property, less the amount of the rents, Issues, and profits thereof re- 

ecived, the same as if no sale had been made; in fact, as to the rights 

of said Robertson in said property, said Greene was a mortgagee 

in Posse ss1on., with right and privilege bor deem in the mortgage Ol} 

payment of the amount of the debt, which arrangement has since 
been ratified, confirmed, and renewed at various times by 

7 Lf said parties thereto, and Is still in force and etlect is between 
them.” 
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And they specially except to the following matter in said supple- 
mental bill, departing from the case made in said bill, and setting 
up a new and Independent claim, Viz: 

“Ex. 9. But complainants show that whatever right of redemp- 
tion said Robertson had in or to said premises, or Interest of any 
kind he had therein, by virtue of his said agreements, as before 
stated or otherwise, was by virtue of his said bankruptey proceed- 
ings vested in and belonged to his estate and assignee in bankruptey, 
and afterwards became and is now, by virtue of the proceeding had 
in said bankruptcy, as hereinafter shown, vested in your orators.” 

And they specially except to the following matter in said supple- 
mental bill, to wit: 

“Ex. 10. And complainants show that as to their rights in the 
premises, and as to the rights of the estate and assignee in bank- 
ruptey of said Robertson, said sale was fraudulent in that it was 
made in pursuance of and as a part of said scheme to defraud your 

orators and other creditors of said Robertson. That the for- 
745 — feiture for non-payment of interest was had and procured by 
fraud, as before shown.” 

“That the notice of said sale was insufficient and did not meet 
with the requirements of the law and of said trust deed. 

“That although the holders of said incumbrance were mortgagees 
in possession and recelving the rents, issues, and profits of such 
premiscs and, as sach, bound to account therefor and to show what 
amount was still due and unpaid on said mortgage debt, that no 
such accounting or showing was had or made, and that the notice 
of said sale as published did not show the amount actually due on 
said incumbrance, as required by law. 

3 That the release of said first trust deed made by said Grow, and 
which complainants are now informed and believe had been before 
that time procured and executed, was fraudulently withheld from 
the record so as to made it appear, and it did appear, from the record 
that said property was sold subject to a first mortgage of $35,000.00. 

so that all outside bidders were prevented from bidding at 
746 ~~ said sale, when in fact said first mortgage was fully paid and 
should have been released of record. 

“That complainants had no actual notice of said sale; on the con- 
trary, that the same was concealed from them and they did not know 
that any such sale had been pretended to be made until long after- 
wards.” 

And they specially except to the following matters in said supple- 
mental bill, viz: 

“Ex. 11. By way of further supplement to their said original bill, 
complainants show that said defendant Robertson was afterwards 
duly adjudged bankrupt upon his said petition, and such pro- 
ceedings were afterwards had that one Bradford Hancock was duly 
appointed and confirmed as assignee of the estate of said bankrupt 
and thereby became vested with all the right, title, and interest of 
said bankrupt and of his estate in and to said real estate and prem- 
ses hereinbefore deseribed.” 
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And they specially except to the following matter in said sup- 
plemental bill, viz: 

“Tex. 12. That afterwards an order of said district court was 

747 ~—s duly entered, directing said assignee to sell said property and 

other property belonging LO said estate, and in conformity 

with said order —, as assignee, afterwards sold said premises to your 

orators, which sale was thereafter duly confirmed by said court, and 

said assignee thereupon, to wit, on —, executed his deed conveying 

all his interest and title as such assignee, and all right, title, and 

interest of said bankrupt and of his estate to one Lorin Grant Pratt, 

as trustee for your orators, and thereby your orators became vested 
therewith and the owners thereof. 

“The record and files of said bankruptey proceedings, still run- 
ning in said district court, are hereby referred to for greater cer- 
tainty, and will be produced in evidence by your orators on the hear- 
Ing of this cause. 

“A copy of said deed of said assignee to said Lorin Grant Pratt, 
as trustee for your orators, is hereto attached, marked ‘ Exhibit 1), 
and made a part hereof. 

“The original, or a certified COpy, froin the records of the reecord- 

er’s office of said Cook county, will be produced and offered 
748 ~—s- in evidence on the hearing hereof.” 
And they specially except to the following matter in the 
said supplemental bill: 

“ x. io. Complainants, by way of further supplement, show that 
said Hancock, 7s such assignee, and complainants and others, as 
creditors of said bankrupts, used all due diligence, by all means in 
their power, lo ascertain the title and interest of said bankrupt in 
and to said property and the value thereof, and to realize there- 
from; but, by reason of the absence of said Robertson from the 
country and the uncertain and complicated nature of his title in 
and to said property, by reason of the fraudulent actings and doings 
hereinbefore recited, they were delayed and embarrassed in so d-ing, 
and were unable to realize from said estate or sell said property any 
sooner or to better advantage than as stated. 

And they specially except to the following matter in said supple- 
mental bill, viz: 

“x. 14. Complainants further, by way of supplement to their 

said bill, show that afterwards, to wit, on June 14th, 1SS80, 
749 said assignee, bradford Ilancock, out of the proceeds and 

avails arising from the entire assetts belonging to the estate 
of said bankrupt, and in accordance with the rules and directions 
of said district court, paid to your orators, as creditors of said bank- 
rupt, to be credited upon their said judgment, the sum of $5,053.00, 
which said sum was thereupon, by your orators, on said June I4th, 
ISSO, duly eredited upon their said judgment upon the records of 
said court.” 

And they specially except to the following matter in the said 
supplemental bill contained, viz: 

“ Ex. 15. That afterwards, on, to wit, January 4th, 1881, complain- 
ants caused an alias execution to be issued upon said judgment for 
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the amount thereof still remaining unpaid, and on, to wit, Jan- 
uary 5th, 1581, placed the same in the hands of the United 
States marshal for said district, who thereupon, by direction of your 
orators, afterwards, on, to wit, January 5th, A. D. 1881, levied the 
same upon the said property, and all the right, title and interest of 
the said William Scott Robertson therein and thereto, or which he 

had on July 50th, A. D. 1877, the date of the rendition of said 
700 judgment, and said marshal thereupon duly advertised said 

property for sale and sold the same under said execution, and 
at such sale your orators, being the highest and best bidder therefor, 
became the purchasers thereof at and for the price of $5,000.00; and 
thereupon said marshal duly exeeuted and delivered to said Lorin 
Grant Pratt, as trustee for your orators, a certificate of purchase of 
said premises, and duly filed for record in the recorder’s office of said 
Cook county a duplicate thereof, as provided by law, and thereupon 
your orators became vested with all the right, title, and interest of 
said William Scott Robertson in and to said real estate and premises 
at the date of the rendition of said judgment, subject to redemption as 
provided by law, except such title and interest therein and thereto 
as had passed to vour orators by reason of the bankruptcy proceed- 
ings hereinbefore set forth. 

“A copy of said certificate of sale, bearing date January 29th, A. 
D. 1881, is hereto attached, marked ‘Exhibit E,’ and made part 
hereof. The original will be produced in evidence on the trial 

hereof.” 
iol l6th exception. And the said exceptors, as to the matters 

in said supplemental bill contained and above set forth and 
mentioned, further j-intly and severally, except, for that the matters 
aforesaid, saving such portion as states the death of said David R. 
Greene and the succession to his title of the said widow and heirs, 
are not proper matters, either as matters of revivor or of supplement, 
under the law and the rule of the Supreme Court of the United 
States in such case provided. 

And for that in and by said so-called matters of supplement the 
said complainants are seeking to litigate new and independent causes 
of action not claimed or litigated under and not connected with the 
case alleged in the original bill in this cause, and not proper or com- 
petent to be added to or brought into said original bill, by way of 
supplement or otherwise, as a ground of relief, and are not nor is 
any of them sufficient in law; nor are they or or any of them, so 
far as they impute fraud or mproper conduct to said David R. 
Greene, proven in point of fact. 

16th exception. And they further specially except to the 

752 ~~ said matters of so-called supplement, for that it appears by 
the proofs and pleadings in this case and by the bankruptcy 
exhibits referred to in said so-called supplemental bill that the 
claimes so alleged and set up in said supplemental bill were de- 
rived by one Bradford Hancock, as assignee of said defendant, Wil- 
liam Scott Robertson, in bankruptcy, by the deed from the register 
in bankruptcy to the said assignee at the date of his deed, to wit, 
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July 24th, 1879, under the voluntary petition in bankruptey of said 
bankrupt, filed August 3list, 1S7S. 

And for that neither the said assignee in bankruptcy, the said 
bankrupt, nor any person claiming under them or any or either of 
them, ever brought forward the claims in said supplemental bill 
set forth and stated until more than two years from the time of the 
date of said assignee’s deed, and more than two years from the date 
of the said sale and deed by the said trustee, lrancis ¥ Peabody, to 
the said David R. Greene, the claim with respect to the matters 

in said supplemental bill stated having been waived 
703 and abandoned by the said parties until the filing in this 

cause, on the 17th of September, 1851, of said so-called sup- 
plemental bill upon which there was no process or subpeena 
In this cause served upon these exceptors or any of them, or any 
appearance by them or any of them prior to the 21st day of No- 
vember, 1881; and for that by such laches and neglect, as well as 
by the form of the statute in such case made and provided limiting 
the time for the bringing of such claims as are set forth in said 
supplemental] bill, the said matters of so-called supplement and the 
aforesaid interlocutory decree of the 29 day of July, 1884, entered 
herein, are subject to thes exceptions. 

And the said interlocutory decree ought, so far as the same is 
based upon the aforesaid so-called bankruptey title of the said com- 
plainants or any oth r matter 1n sald supplemental bill, to be vacated 
and set aside, and the said suppiemental bill dismissed for the want 
of equity, together with the said bill, for the exceptions and reasons 
herein stated. 

Ex. 17. And said exceptors further jointly and severally except 
to the aforesaid interlocutory decree and to said account of said 

matter, or any account under said decree, and pray that the 
7o4 same Thay be vacated and set aside. and the said bill herein 

dismissed for want of equity, for that, as now appears by the 
record of said bankruptcy proceedings attached to the said master’s 
report (which records are the same referred to in said complainants’ 
so-called supplemental bill, and which, by the terms of the aforesaid 
interlocutory decree, were to have the same effect as if offered in 
evidence at the time of the hearing at which said interlocutory 
decree was entered )— 

That said so-called bankruptey title set up by the complainants in 
their so-called supplemental bill, whereby they obtained the afore- 
said interlocutory decree, and the sale by the said Bradford Han- 
cock, assignee in bankruptey, to complainants, upon which said 
bankruptey title was based, were had and procured by the complain- 
ants, upon their special petition and at their special instance, for th 
sole purpose of procuring a sale, pending this suit, of the premises 
In controversy In this suit by way of enforcing the lien of the judg- 
ment in said original bill mentioned, and for that the lien of said 
trust deed was paramount to this judgment, and for that in said so- 

ealled bank rupteyv proces dings the said complainants did not 
(20 act or prot ss to act as general creditors of said bankrupt, but 
as Judgment creditors under the judgment aforesaid. 
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And for that, as now appears by the said record, the funds derived 
by means of said so-called bankruptcy sale were in no respect assets 
in said bankruptey proceedings, but were, by the terms of said peti- 
tion and order of sale, set apart and appropriated in advance to the 
said complainants to satisfy said judgment, to the exclusion of the 
creditors of said bankrupt Robertson, by the said assignee in bank- 
ruptey. 

ix. 18. And they further, jointly and severally and specially, ex- 
cept to said interlocutory decree and to the report of the master 
thereunder, and ask that the same be vacated and set aside and the 
suid bill dismissed for want of equity, for that it appears by the 
opinion of the honorable district judge by whom the said interlocu- 
tory decree was rendered to have been based Upon the point that 
the said deed of Francis B Peabody, trustee, to said David R. Greene, 

dated October 7th, 1878, and the trustee sale therein referred 
756 to, were dependent upon power and authority derived by 

said Peabody from the said bankrupt subsequent to the com- 
mencement of said bankruptey proceedings; whereas in law and 
fact. as said exceptors respectfully submit, the said trustee made 
said sale under a power and authority and estate in fee-simple de- 
rived from said bankrupt more than six months prior to said bank- 
ruptecy, to wit, at the dete of said trust deed of April 2nd, 1877. 

And for that by the proofs and said master’s report 1t now appears 
in this cause that the averments of fraud in said original bill touch- 
ing the conduct of said David R. Greene with respect to the prop- 
erty in controversy, on which the said original bill alone could be 
maintained, are not sustained in evidence, but, on the contrary, are 
wholly untrue. 

And for that, as now appears by the said master’s report, he has 
expressly excepted such allegations of fraud from the findings of 
fact in his said report in favor of complainants. 

And for that, as now fully appears by said master’s report and 

the proofs herein, the trust deed of said Robertson in favor 


* 
—_ 


fod of said Greene was a bona fide lien on said premises prior 

and paramount to any claim of said complainants, and for 
that the said trust deed was validily and sufficiently foreclosed by 
suid Peabody’: said sale and deed to said David R. Greene. 

Ix. 19. And said exceptors now file with these exceptions a 
printed COpy of the opinion of the honorable the district judge 
in this cause, rendered April 14th, 1884, on which said interlocutory 
decree is based, and respectfully pray that the same may be duly 
certified as such under the rule in that case as part of the record 
herein, and thereupon they jointly and severally except to the find- 
ings and conclusions of law and fact in said opinion contained, and 
each of the same, and ask that the same be reviewed and reversed 
for the reasons hie relh stat d 

And the said exceptors jointly and severally specially except to 
so much of the said opinion as reads as follows: 

“In this ease it appears that the assignee sold the equity of re- 
demption of the bankrupt nn this property on the 17th of June, 
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1880, and an amendment to the bill, challenging the validity 
758 of the trustee’s sale, was made on the 17th of September, 
1881. 

“The position of the parties, so far as diligence is concerned, is 
substantially the same, perhaps, for the purpose of this question, as 
if no bill had been filed until the 17th of September, 1551, when 
the first amended and supplemental bill was filed, which was nearly 
three years after the adjudication in bankruptcy and nearly two 
years after the assignee had been appointed.” 

And for that it appears by the record in this case (although it is 
true that the assignee sold the interests of the bankrupt to the com- 
plainants on the 17th of June, 18S0) that the said assignee had held 
such interests, under his deed from the register, from the 24th day of 
July, 1879, more than two years prior to the filing of said supple- 
mental bill and over two years after said assignee had been ap- 
pointed, which matters of fact the said exceptors respectfully pray 
this court be re-examined, in order that, if it be found that the said 
assignee in bankruptcy of the said complainants, as the assigns of 

said assignee and claimants of the alleged equity of redemp- 
7ov9 ~~ tion in controversy in this case, refrained from bringing any 

claim or action against these exceptors to ascertain said sup- 
posed right of redemption during a period of more than two years 
from the time when said claim might have been ascertained and 
made, that the court may consider these exceptions and at the final 
hearing the right of these exceptors to a dismissal of the bill herein 
for want of equity and for the aforesaid laches and delay. 

Kix. 20th. Exception. And said exceptors jointly and severally 
specially except to tne interlocutory decree and to the report of the 
master thereunder, and so far as the same is based upon the matters 
set forth in so-called amended bill, in said bill filed January 4th, 
1883, for that said matters are insufficient in law, and for that they 
are not sustained by the proofs, and for that, that at the time of the 
transactions therein set forth, to wit, the date of said trustee’s sale 
to said David R. Greene said complainants were merely judgment 
creditors of the said Robertson, and as such were not entitled, in law 

or equity (in the absence of complaint by said Robertson or 
760 the owner of the said Robertson’s equity of redemption), LO 

make complaint as to the mode of saie by said trustee, or as 
to irregularities in the mode of advertisement of said premises, if 
such there were, which these exceptors do not admit. 

Exception 18. And the said exceptors further, jointly and sever- 
ally, specially except to said interlocutory decree, and pray that the 
said bill may be dismissed for want of equity, fer that the said 
decree was not rendered upon all, but upon a part, of the evidence 
pertinent to the issues herein ; and for that upon all the evidence 
and proofs herein, including that taken since the entry of said in- 
terlocutory decree, and now before the court, it appears that the 
complainants’ said bill, and also said so called supplements and 
amendments thereto, are wholly without equity and should be dis- 
missed for such reasons. 

Iexception 21st. And said exceptors further, jointly and severally, 
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specially except to said interlocutory decree and report, and pray that 

the complainants’ bill be dismissed for want of equity, for that 
761 the said bill is essentially a creditor's bill to establish the lien of 

the complainants’ said judgments upon the interests of said 
Robertson in the premises and in said bill mentioned, including the 
premises In controversy ; and for that by the proofs in this cause it 
nowhere appears that the said complainants are entitled to any 
relief under said bill as against said executors or any of them or the 
— David R. Greene. 

And for that it appears that said bill was wholly unnecessary to 
the enforcement of the lien of said judgment subject to the said trust 
deed. 

Wherefore, and for divers other good grounds of exception, these 
excepters pray the court, upon full consideration of the pleadings, 
proofs, and evidence in this cause at the final hearing thereof, to 
sustain each and all of said exceptions, to disapprove said master’s 
report, to vacate said interlocutory decree, and to dismiss the afore- 
said bill of complaint and all supplements and amendments thereto 
for want of equity, at the costs of said complainants. 

And for the above and such other relief as unto equity may 
762  ~appertain these exceptors do and will ever pray. 
PADDOCK & ALDIS, 
Sol’rs for said Lxceptors. 
GEO. L. PADDOCK, 
Of Counsel. 


765 Opinion Lie fi rred to in the Foregoing Exceptions. 


United States Circuit Court for the Northern District of Illinois. 
In Chancery. 


JAMES TAYLOR et al. vs. Witti1AmM Scott Roprnson et al. 


Opinion, April 14, 1884. 
DLopGert, J. : 

The question in this cause arises upon the pleadings and proof 
in a creditor’s billand several amended and supplemental bills filed 
thereafter. 

The notice seems to have been a sufficient compliance with the 
conditions of the trust deed. 

By the terms of the trust deed the trustee was empowered to sell 
the premises entire, without division or in parcels, and in such par- 
cels as as he might elect, which, it seems to me, is a sufficient an- 
swer to the allegation as to the sale of the property en masse. 

Where a trustee is clothed with so ample a discretion as he was 
uuder this trust deed. a clear case of fraud or such diminution In 
price as amounts to a willful fraud on the debtor or those claiming 
under him must, in my judgment, be made out in order to set aside 

a sale for this reason. 
764 Some clear and tangible injustice must have resulted from 
the sale in bulk in order to entitle a party in interest to call 
on a court of equity to set aside a sale made under such a power. 
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As to the allegation that the property was sacrificed or sold at too 
low ar: ite, this question L may be conside ‘red further on. 

The real questio it seems to me, is, Was this, a sale made after 
hosts the ase in the trust dev had been adjudicated a 
bankrupt, and before the assignee of his estate In bankruptey had 
been appointed, a valid sale 

[In other words, Did not bankrup icy suspend the exercise of the 
powers delegated by the trust deed to this trustee until there was an 
assignee chosen and qualified to act for this bankrupt’s estate ? 

It will be remembered that Roberts filed his petition in bank- 
ruptcy on the 31st of August, 1875, and that no assignee In ‘bank- 
ruptcy was append until June, 1S79, and that the sale now chal- 
lenged took place on the 7th of October, 1878, a little more than 
thirty days after the filing of the petition in bankruptey. 

Dv section 5044 of Revised Statutes, title “ Bankruptey,” it 1s pro- 

vided : 
760 “As soon as an assignee is appointed and qualified the 

judge, Or, where there 1s no opposing interest, the register, 
shall, by an instrument under his hand, assign and convey to the 
assignee all the estate, real and personal, of the bankrupt, with all 
his deeds, books, and papers relating thereto, and such assignment 
shall relate back to the commencement of the procee dings 1 In bank- 
ruptey, and by operation of law shall vest the title to all such prop- 
erty and estate, both real and personal, in the assignee, although the 
sume Is then attached on mesne process as the property of the debtor, 
and shall dissolve any such attachment made within four months 
next preceding the commencement of the bankruptey proceedings.” 

Section 5046 of same title provides : 

“All the property sonoanie by the bankrupt in fraud of his ered- 
itors; all rights in equity, choses In action, patent rights, and copy 
rights; all debts due him or any person for his use, and all liens 
and securities thi me for ; 

“And all lis rights of action for property or estate, real or per- 
sonal, and for any cause of action which he had agains st any person 
arising from contract or from the unlawful taking or deten- 

766 tion or injury to the property of the bankrupt ; 

. And all his right of redeeming such property or estate, to- 
gether with the like right, title, power, and authority to sell, man- 
age, dispose of. sue for, and recover or defend the Same, as the 
bankrupt might have had if no assignment had been made, shall, 


In virtue of the adjudication of bankruptey and the appointment of 


his assignee, but subject to the exceptions stated in the preceeding 
section, be at once vested in such assignee, " ° 


It would seem to have been the purpose of ( ‘ongress, as evide need 


by these sections of the bankrupt law, to clothe the assignee of the 
bankrupt with his estate whenever such assignee should be ap- 
pointed and a deed made to him in the same condition and plight 
as when the petition in nee tey was filed. 
In Bank v. Sherman, 101 U.S., 403, the Supreme Court said : 
‘The tiling of the petition was a caveat to all the world. It was, 
in effect, an attachment and injunction. 
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“Thereafter all the property rights of the debtor were ipso facto in 

abeyance until the final adjudication. If that were in his 

767 favor they revived and were again In full force. If it were 

against him they were extinguished as to him and vested in 

the assignee for the purpose of the trust with which he was charged. 

The bankrupt became, as if were, for many purposes, civilitur mortuus. 

Those who dealt with his property In the interval between the filing 

of the petition and the final adjudication did so at their peril. They 

could limit neither the power of the court nor the effect of the final 
exercise of its jurisdiction.” 

In Re Grinnell, 9 B. R., 29, it was held by Judge Blatchford, after 
a careful analysis of the provisions of the bankrupt law touching 
the powers and estate vested in the assignee— 

“That the assignee is the only person who can represent the 
creditors other than the particularly secured creditors. Whether 
such other creditors are wholly unsecured or insufficiently secured 
they have an interest In seeing that the debt of the particular Se- 
cured creditor is duly proved and is not fraudulent or illegal, and 
that the securities held for it are applied on it at their proper value, 

whether such value is ascertained by agreement between such 
768 particular secured creditor and the assignee or by a sale. 

“ Before such application of the securities is made the assigne- 
has a right, on behalf of such other creditors, to elect whether he will 
redeem the pledged property by paying the debt and taking the 
property or whether he will ask to have it sold subject to the lien, 
or whether he will give it up to the secured creditor on receiving an 
agreed Sum as its eXCcess of value over the debt. 

“ Nothing of all this can be done until there is an assignee. But 
the distinct principle of these provisions is that all valid hens which 
exist on the property of a bankrupt when the proceedings in bank- 
ruptey are commenced are preserved and will be respected by the 
bankruptey court and enforced and allowed to be paid out of the 
property on which they are liens. 

“It is, however, confided to the bankruptey court to determine 
whether the debt is valid and whether the lien is valid and to regu- 
late the disposition of the property on which the len is claimed. 

“For this purpose in involuntary cases power Is given to the 
769 court by the fortieth section to restrain the debtor and any 

other person from making any transfer or disposition of any 
part of the debtor’s property not excepted by the act from the opera- 
tion thereofand from any interference therewith. 

“ This power is to be exercised when the order to show cause is 
issued, and is intended to restrain the disposition of the debtor’s 
property until there can be an adjudication of bankruptcy and an 
adjudication thereafter. 

“The same effects follow from the filing of a voluntary petition, 
for the debtor in filing it brings all his property under the protection 
and within the control of the court. 

“ It nevertheless remains true that the filing of a petition in bank- 
ruptey, whether voluntary or involuntary (if followed by an adjudi- 
cation and the appointment of an assignee), operates, from the time 
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of such filing, as a practical restraint on a pledgee of the property of 

the bankrupt, who is notified of such filing from disposing of it, 

otherwise than at his own risk, until the bankruptey court can act 

in the premises. The moment the pledgor Is adjudged bankrupt 
the pledgee can no longer deal with him as continuing to be 

770 the owner of the property, or deal with the property so con- 
tinuing to be the property of the pledgor. 

“Tf a demand of payment be necessary to be made of the pledgor, 
or if a notice of sale of the pledged property be necessary to be given 
to the pledgor, such demand cannot be made on or such now given to 
the pledgor after the adjudication so as to cut off any rights which 
will belong to the assignee. It is as if the pledgor were to die and 
there were to be an interval between his death and the appoint- 
ment of his executor or administrator, during which there would 
be no one to represent the estate of the pledgor and to receive a 
demand or notice.” 

Alsuv in Phillips v. Selick, 8 B Re., 390, it was said by Judge 
Longyear— 

“That all the creditors of the bankrupt, secured as well as unse- 
cured, become and are at once, by virtue of the bankruptcy, parties 
to the proceeding, and they and their debts are thereby brought 
under and subject to the sole and exclusive jurisdiction and control 
of the bankruptey court,” 

The same principle was applied by Judge Treat in 2 B. R., 301, 
and by Judge Lowell in Foster et al. vr. Ames et al., ibid., 455, the 

learned judge in the latter case saying— 
vil “The bankruptcy of the mortgagor changes or may change 
the remedies of the parties, although it preserves all the 
rights of property and securities.” 

In Yeatman v. Savings Institution, 95 U.S., the Supreme Court 
sald : 

“Among the rights so vested at once in the assignee by virtue of 
the adjudication in bankruptey, and of his appointment as such 
asssignee, Is the right to redeem the property or estate of the bank- 
rupt. 

“And, in order that it may be exercised for the benefit of the 
creditors, the assignee Is civen express authority, under the order 
and direction of the court, to redeem and discharge any mortgage 
or conditional contract or pledge or deposit or lien upon the any 
property, real or personal, whenever payable, and to tender due 
performance of the conditions thereof orto sell the same subject 
to such mortgage, lien, or other incuinbrance.” 

In Conner v. Long, 104 U.S., 228, the doctrine of Bank v-Sher- 
man is reiterated, the court saying: 

“Until an assignee is appointed and qualified and the convey- 
ance or assignment made to him the title to the property, whatever 

it may be, remains in the bankrupt. 
712 “Tt is equally true that when the assignment is made it 
operates retrospectively. 

“The title of the bankrupt in the interval is defeasible, and when- 
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ever the assignment is made is divested as of the date when the 
petition was filed.’ 

I might multiply citations, but, it seems to me, enough has already 
been quoted to substantiate the position that a sale made between 
the date of the adjudication of the bankruptcy and appointment of 
the assignee is at least voidable as against the assignee or those 
claiming under him. 

The sale under this trust deed could only be made after the 
notice published in the manner provided by the instrument. 

The object of this notice was to inform the mortgagor and those 
claiming under him that a sale would be made. 

After the mortgagor is adjudged bankrupt, and until there is an 
assignee of his estate duly appointed and qualified, as provided by 
the bankrupt law, who is there upon whom this notice can be oper- 
ative? 

The bankrupt has no power to act in the premises. His control 

over the estate is at an end. He cannot pay off the incum- 
773  brances. He cannot negotiate with the mortgagee for an ex- 
tension. 

He cannot obtain a new loan with which to liquidate the date 
and thereby prevent the sale. 

He can, in fact, do nothing except to appeal to the court in bank- 
ruptcy to interpose for the protection of the property. 

In view of the wrong which had been perpetrated upon various 
estates by the exercise of these powers of sale after the death of the 
mortgagor or grantor in trust deeds and sale mortgages the Legisla- 
ture of Illinois, in 1869, provided that no sale should be made 
under a power after the death of the mortgagor. 

The principle stated by the Supreme Court in Bank v. Sherman 
is, in effect, that this adjudication of bankruptcy is the civil death 
of the bankrupt, so far as the management of the estate of the 
bankrupt is concerned, and his estate must remain in statu quo until 
an assignee is appointed who can act for it. 

If section 5044 means anything, it seems to me it must and does 
mean that when the assignee becomes clothed with the title by 

virtue of a deed from the judge or register he takes the title 
774 precisely as the bankrupt left it when the petition in bank- 

ruptey was filed. All that has been done in the interval be- 
tween the filing of the petition and the deed to the assignee goes 
for nought as against the assignee, as it would as against the bank- 
rupt if no adjudication of bankruptey should be made and the 
petition be dismissed. 

It is true that the district court, in bankruptcy, may, on applica- 
tion made to it either by the bankrupt or any person interested in 
his estate, in the exercise of its diseretion, authorize a trustee or 
mortgagee lo proceed and sell the property covered by the mortgage 
or trust deed under the powers before the appointment of an assignee, 
but I am very clear, in the light of the statute and the decisions, so 
far as they have gone, that a sale made under a power like this, after 
adjudication and before the appointment of an assignee, is clearly 
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voidable, either on the application of the assignee or those claiming 
under him, unless it is made by leave of the court. 

In this case itappears that the assignee sold the equity of redemp- 

tion of the bankrupt in this property on the 17th of June, 
775 + ~=1880,and an amendment to the bill challenging the validity 
of the trustee’s sale was mide on the 17th of September, 1551. 

The position of the parties, so far as diligence is concerned, Is 
substantially the same, perhaps, for the purpose of this question as 
if no bill had been filed until the 17th of Septem ber, ISS1l, when the 
first amended and supplemental bill was tiled, which was nearly 
three years after the adjudication in bankruptcy and nearly two 
years after the assignee had been appointed. 

‘There is no proof that any such change of interest in the property 
has taken place as to preclude this court from making substantially 
the same decree as it could have made if the bill had been filed im- 
mediately after the sale and during the lifetime of David R. Greene. 

[t appears that David R. Greene died intestate, and the property 
in question descended to his heirs-at-law, but by some means it also 

appears to have been vested in certain trustees for the benefit 
776 ~— of these heirs-at-law. These persons are not purchasers but 

devisees, possessing no greater equities than David R. Greene 
himself would possess if living. They have paid no value for this 
property, but take and hold the title subject to all equities against 
their ancestor. 

It appears from the proof in the case that at the time Robertson 
filed his petition in bankruptcy the property in question, but for an 
apparently fraudulent or collusive agreement between the bankrupt 
and one MeAllister, where by McAllister’s rent as lessee of il portion 
of the property was reduced from $300 per month to $30 per month, 
should have been yielding a gross income of about $7,000 per an- 
num: and with some slight repairs and alterations, changing 
the premises from a hotel into flats, for rental purposes, at an ex- 
penditure of between three or four thousand dollars only, the prem- 
ises are now yielding a gross income of nearly $7,000 per annum. 

And, from the opinion of various witnesses in the record as to the 

value of the property, this proof as to the income derivable 
777 ~—s from it shows that this property at the time of the sale in 

question was Intrinsically worth a great deal more than the 
amount of the Greene indebtedness. 

This large margin of value over and above the secured indebt- 
edness should have been made available to the créditors of Robert- 
son’s estate. They had the right, it seems to me, to be heard and to 
determine whether they would pay off the Greene indebtedness and 
take the property or whether they would elect to have the property 
sold by the assignee free and clear of incumbrances, and the incum- 
brances paid off in their order of priority. In other words, it was 
not just or equitable toward the other creditors of Robertson. and 
especially toward the junior liens of complainants by their judg- 
ment, that this large fund available for their payment or partial 
payment should be completely wiped out by this trustee’s sale when 
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there was no one who could interpose for the purpose of protecting 
the estate. 
The evidence in the case shows that Robertson, the bank- 
778 —s rupt, immediately after filing his petition, left the United States, 
and has lived abroad, in Scotland, ever since that time. 

And that Taylor and Bruce, the judgment creditors, also reside in 
Scotland, and that the attorneys who represented them here had no 
actual knowledge of this sale until after they had purchased the 
property at the assignee’s and marshal’s sales, as I have heretofore 
stated. 

The price paid by Mr. Pratt, as the representative of these judg- 
ment creditors, at the assignee’s and marshal’s sales showed that 
these creditors, through their attorneys, were acting in good faith, 
upon the assumption that the property was simply in the possession 
of the trustee for the benefit of Greene, the secured creditor, and 
that he was collecting the rents and applying them upon the inter- 
est and principal of the indebtedaess, and that whoever purchased 
the title at this assignee’s sale would have the right to redeem from 
this mortgage. 

It therefore seems to me that this bill was filed within a reason- 

able time, when all the circumstances are considered. 
719 The purchasers have been in possession of the property. 
They have made no such disposition of it as makes it im- 
possible for a court of equity to do substantial justice to all the 
parties in interest at this time. 

A decree will, therefore, be entered directing an account to be 
taken of the amount due Upon the secured indebtedness by the trust 
deed, and of the amount expended by David R. Geeene and those 
representing his estate in the payment of taxes and for repairs, and 
of the amount received for rents. 

And that upon the payment of the amount so stated and found 
due the complainants shall have the right to redeem the premises 
from said trust deed and have it conveyed to them. 

(Endorsed :) Filed Aug. 1, 1885. Wm. H. Bradley, clerk. 

Afterwards, to wit, on the 15th day of August, 1885, came the 
complainants, by their solicitors, and filed in said clerk’s office their 
exceptions to the master’s report in said entitled cause ; which said 
exceptions are in the words and figures following, to wit: 
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780 UnItTep STates or AMERICA, ) 
Northern District of [llinois, j 


In the Cireuit Court of the United States for said District. In 
Chancery. 


James Tayrtor and Joun Bruce 
vs. 
WILLIAM Scorr RopertTsoN ef al 


Exceptions taken by the complainants to fo the report and statement 
of account made by Henry W. Bishop, Esq., one of the masters 
in chancery of this court, to whom this cause was referred by the 
decree and order of this court made and entered on the 29th day of 
July, A. D. 1884, which report bears date and was filed herein on 
July 15, A. D. 1885. 


Complainants except to that portion of the master’s report which 
excepts from his finding in favor of complainants as to the allega- 
tions of their bill, “the allegation of fraud against the fendants, us 
not being within the SCUpPe of the decree and order of reference an 
having been already passed Upon by the court in its opinion herein, 
delivered on April 14, 1854, wherein, among other things, the court 
said: 

“The amended and supplemental bills contain allegations 
781 = charging that this (trustee’s) sale was made by reason of a 
fraudulent and collusive understanding between Robertson 
and the trustee. by which he, Robertson, was to have the right to 
redeem the premises in cuestion on payment of the indebtness se- 
cured by this trust deed, and is, therefore, veid as against the com- 
plainants, who were then judgment creditors of Robertson and had 
a vested lien on said property by virtue of this judgment, * * * 
and that the sule was made at a price grossly below the value of the 
property. * * * Ido not think the proof sustains the allegation 
of a collusive arrangement or understanding between trustee and 
Robertson that Robertson was to have the right to redeem the pProp- 
erty from the trustee’s sale on payment of the debt and interest. 

“Mr. Peabody (the trustee) denies any such agreement, and the 
proof tending to show it is too vague and uncertain to form the basis 
for a decree. 

“Tne proof, however, does show that Crreene for SOTNC months be- 
fore the sale had been insisting Upon the prey rare nt of his interest, 
and finally informed Robertson that he must turn over the rents of 

the premises to the trustee or he should proceed to foreclose, 
782 and I have no doubt that Robertson believed that, having put 

the trustee in full possession, ho foreclosure would be insisted 
upon, and that in some way, to be worked out between them, after 
Robertson was through with his bankruptey proceedings, he would 
be allowed to redeem on payment of the debt, interest, and taxes. 

“Tt may, I think, also be urged with much force that inasmuch 
as the indebtedness was not due save at the election of Greene, by 
reason of the default in payment of interest, and as the property 


dod 


JAMES TAYLOR ET AL. Oo 


was yielding an income fully adequate to meet accruing interest, 
taxes, and Ihnsurahce, there was no equitable reason for forcing the 
property to sale after the trustee had been put in possession as mort- 


gagee in possession. Mr. Greene or Mr. Peabody for him could have 


made all needful repairs or Improvements to secure or augment the 
income, at least until the debt was fully due, and the sale made 
under the circumstances might properly be deemed so harsh and 
unconscionable a proceeding as to Justify the interposition of a court 
of equity, but as | do not propose to determine the case on this point 
| only sugge st it. 
‘It appears from the proof in the case that at the time 
ido Robertson filed lis petition in bankruptey the property in 
question, but foran apparently fraudulent or collusive arrange- 
ment between the bankrupt and One McAllister, whereby MeAllis- 
ter’s rent as lessee of a portion of the property was reduced from 
$300.00 per month to $30.00 per month, should have been yielding 
a gross Income of about $7,000.00 per annum, and with some slight 
repairs and alterations, changing the premises from a hotel into flats 
for rental purposes, at an expenditure of between three or four thou- 
sand dollars only, the premises are now yielding a gross income 
of nearly $7,000 per annum. 

” Aside from the opinion of various witnesses in) the record as to 
the value of the property, this por of as to the income derivable from it 
shows that this property at the time of the sale in question was in- 
trinsically worth a great deal more than the amount of the Greene 
ind Jbtedness secured by the trust deed to Mr. Peabody. 

‘This large margin of value over and above the secured ind bted- 
ness should have been made available to the ereditors of Robert- 
manent. FF F * 

“Tn other words, it was was not just or equitable toward the 

754 other creditors of Robertson, and especially toward the junior 

liens of complainants by their judgment that this large fund 

available for their payment, or practical payment, should be com- 

pletely wiped out by this trustee’s sale, where there was no one who 
could interpose for the purpose of protecting the estate. 

“The evidence in the case shows that Robertson, the bankrupt, im- 
mediately aiter filing his petition, left the United States and has lived 
abroad, in Scotland, ever since that time, and that Taylor and Bruce 
also reside in Scotland, and that the attorneys who represented them 
here had no actual knowledge of this sale until after they had pur- 
chased the property au the assignee’s and marsh: all’s sales, as I have 
heretofore stated.” 

In this connection cenesiaiaaa except to so much of the said 
opinion and ruling of said court as Is in these words, viz: 

“T do not think the proof sustains the allegations of a collusive ar- 
rangement or understanding between the trustee and Robertson that 

Robertson was to have the right to redeem the property from 
785 the trustee’s sale on payment of the debt and interest. Mr. 

Peabody denies any such agreement, and the proof tending 
to show it is too vague and uncertain to form the basis for a de- 
cree. 
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Whereas said court (and said master, if properly called upon to 
pass On that question) should have found that these allegations of 
complainants’ bill were directly and positively sustained by the 
prool. 

That the evidence of complainants’ witnesses, McAllister and 
Frank J. Smith, distinctly and positively stated the agreement In all 
its details, and that these witnesses were strongly corroborated by 
the testimony of the witness Wim. Scott Robertson, and by the writ- 
nes and various circumstances and matters in evidence, and that 
this evidence Is entirely uncontracted, save by the hegative testi- 
mony of the defendants’ witness, Peabody, as to an absence of 
recollection on his part of ever having made such an agreement, or, 
at the most, that it only amounted to an expression of an opinion 
and not to an agreement on lis part. 

And complainants ask that their exceptions to so much of said 
court’s ruling may be allowed and preserved for the consideration of 
the Supreme Court as by its rules provided. 

To said master’s re port on the questions properly before 

786 him under the order of reference, and to the statement of 

sald account and computation of said master, complainants 

take the following exceptions, having before said master filed their 

objections to like effect, which are returned with said report to Ist 
exception. 

They except to the allowance as a charge against complainants of 
the items and amounts parla by defendants September LS, IS7S, for 
legal charges and tax abstract, 87.00, whereas said item should have 
been rejected, 

2d exception. They except to the allowance as charge against 
complainants of the items and amount paid by defendants Septem- 
ber 18, i878, for legal charges and costs and expenses of taking 
possession, SOS.41, whereas said item should have been rejected. 

ora exception. They exeept to the allowance as a charge against 
‘complainants of the items and amount paid by defendants October 
21, 1878, for costs and expenses of trustee’s sale, $163.45, such sale 
having been found to be void by the decree herein, whereas said 
item should have been rt lected. 

Ith exception. They except to the allowance as a charge 

757 = against complainants of the items and amount paid by de- 
fendants from the date of taking possession, August 00, LISTS, 

to June 12, 1885, at the dates and in sums as shown by the state- 
ment of account in the master’s report for repairs, charges, and im- 
provements of the property In controversy, the total being SS,0S1. tI, 
as being extravagant, unnecessary, unauthorized, and inequidable. 

Especially they except to the allowance of that part of the last 
above sum, which appears from the evidence to have been expended 
in changing the upper three floors of the hotel building into an 
apartment building or “ flats,” as being without the province and 
warrant of a mortgagee In possession, injudicious, depreciating the 
value of the property, lessening the rental value, increasing the 
commission paid for collecting such rents from the rate of 2} per 
cent. to the rate of ten. per cent. on the gross sums collected, pro- 
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ducing the expense of $744.52 in the employment of a janitor (an 
unnecessary appendage before such change), increasing the quantity 
and cost of ordinary repairs and loss of rentals through vacan- 

cies and bad tenants, by a change from one tenant for the 
788 whole three floors from year to year to some twenty-six or 

more apartment tenants, constantly shifting from month to 
month, and causing a loss of some months’ rent while the changes 
were In progress, the cost of such change in the character and con- 
struction of the building having been paid April 1, 1880, and being 
$2,100.00; whereas such items, especially said items of $2,100.00, 


should have been rejected. 


oth exception. In this connection complainants except to the al- 
lowance of the items paid at the dates shown in the master’s state- 
ment of the account for janitor service, aggregating $744.52, no 
necessity existing for employing a janitor except for the wrongful 
change in the character of the building above specified, and especi- 
ally they except to the allowance of all such charges after December 
31, 1551, the date when defendants refused to allow complainants 
to redeem said premises, such charges after that date aggregating 
$522.02, whereas all said items should have been rejected. 

6th exception. They except to the allowance of the items paid 
for commissions for collecting rents, made up as follows, viz: 


789 = =—-.25 % on 996.18, rent from hotel and stores....-- $24 90 
D i on 22,559.45, ie dwellings OER 88 1128 05 

— 15,209.44, ” rooms or flats... -.... L520 95 

Total % on $38,765.05 of rent............. $2673 90 


Especially that portion of said amount paid after December 31, 
1851, viz., $1,672.90, as appears by the master’s statement of account, 
it being inequitable to allow defendants to charge for collecting the 
rents after a refusal to accept their mortgage dues, their possession 
thereafter being in consequence of their own wrong; whereas said 
items should have been rejected. ' 

7th exception. They except to the master’s refusal to allow as a 
credit to the complainants and a charge against defendants the sum 
of $3,240.00, under date of August 31, 1879, being the actual rental 
value, as shown by the evidence, of the 2nd, 5rd, and 4th floors of 
the hotel from August 31, 187i, to August 31, 1879, 12 months, @ 


Bee P00 MRED 6 mecmne co n~ oon neeeneieeeekeen S5.600 OO 
Less the amount actually collected at $30.00 per month- 360 OO 
Leaving defendants chargeable with the difference... 3,240 O00 


Which they lost through acquiescing in the fraudulent reduction of 
rent under the McAllister lease by their written agreement with de- 
fendant Robertson to respect the leases granted by bim and 
790 ~=accepting an attornment and receiving the rent for a year 
under this leas- at the reduced rate per month; whereas such 
items should have been ailowed a credit in favor of complainants. 
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8th exception. They except to the allowance by the master of the 
four interest coupons or notes maturing October 2, 1878, April 2, 
1879, October 2, 1S79, and April 2 ISSO, for SIL512 56 eCuc h, together 
— interest at 10 Yo per annum on each after its maturity, as al- 
lowed in the master’s computation, it appearing | Vv the uneontra- 
dicted evidence that David R. Greene, on August 27, 1878, while 
owner of the principal note and said coupons, before the maturity 
of said four coupons and prior to the bankruptey of defendant Rob- 
ertson, by a written instrument, declared said principal note due 
as in it provided for, thereby annulling the unacerued coupons and 
fixing the interest rate thereafter at the rate provided for by the 
principal note after its maturity, viz., 7} % per annum, simple In- 
terest, instead of the compounding system provided for by the cou- 
pons before the note became due: whereas said master should have 
rejected the same. 
791 Yth exception. Inasmuch as complainants, by their supple- 
mental bill herein, tendered to the defendants full payment 
of all the indebtedness secured by the trust deed, and detendants, 
by their answer, filed December 31, 1581, refused to accept said 
tender and prevented complainants from redeeming and taking 
possession of the property, paying the debt, and stopping the interest, 
complainants insist that after the refusal of such tender defendants 
deferred the payment of their debt and remained in possession of 
the property wrongfully, and not by contr ¥ and, consed Ue ntly, are 
only entitled to interest at the rate fixed by law wlere no rate is 
fixed by contract (in this case six per cent. he annun), rnd com- 
plainants except to all interest allowed by the master’s comput: ation 
after December ol, ISSI, In excess of the leval rate of six per cent. 
per annum. 
10th exception. Complainants insist that the taxes paid by de- 
fendants on June Is and June 1S, 1878, viz., $1,661.88, and coupon 1, 
maturing October 2, 1877, $1,512.50, and coupon 2, maturing April 2 
IS78, $1,512.50, oH the first maturing indebtedness, should be 
lirst paid, as equity will apply the first payment received on 
792 the indebtedness first maturing; and forthe further reason that 
this first-due indebtedness bore a higher rate of interest than 
the principal debt, and in the case of the coupons was really a com- 
pounding of interest, and equity, in this class of cases, will apply 
the payment on the indebtedness most burdensome to the debtor ; 
and the master, in making the computation, should have first ap- 
plied the net rents to the payment of their 7 interest-bearing 
debt until it was extinguished, instead of allowing the entire indebt- 
edness to continue drawing interest and making no application of 
the net rents, as is done in the computation adopted by the master ; 
and complainants except to the computation for this reason. 
lith exception. Complainants except to all the evidence offered by 
defendants frem the records and files of the bankruptey court in the 
matter of William Scott Robertson, bankrupt, and all statements and 
findings of the master concerning the same, as irrelevant and im- 
proper under said reference, as not offered in apt time, and having 
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no connection with this accounting, and moves to strike out all 
such matters and evidence. 
793 12 exception. Complainants except to a!l items and amount 
allowed by the master in favor of defendants in excess of the 
total sum of $30,475.32, as of June 12, 1885, claiming that to be the 
utmost amount properly due to the defendants, and that all amounts 
in excess of this should have been rejected. 
15th exception. Complainants except to the said statement of ac- 
count, for that the master has failed to credit them with any interest 
upon the net rents received; whereas said master should have charged 
defendants with interest at the legal rate upon the net rents shown 
to be in their hands by the quarterly statements until such times as 
said rents, under the rule of partial payment, were applied upon the 
Indebtedness, this being a proper, equitable case for the allowance of 
such interest upon rents. 
Complainants hereby make a part of these their exceptions the 
statement of the account and the computation which they attached 
to and made a part of their objections presented to the master 
794 = and returned and filed herein with his said report, hereby 
adopting the same with like foree and effect as though herein 
again rewritten, and respectfully request the court to eliminate from 
said master’s statement of account, computation, and report all items 
and amount omitted from said statement of account and computa- 
tion thus submitted by complainants; all of which is respectfully 
submitted. 
McCOY, POPE & MeCOY. 
Complainants’ Solicitors. 


(Endorsed:) Filed Aug. 15, 1885. W. H. Bradley, el’k. 


795 Afterwards, to wit, on the fourth day of January, 1886, in 

the December term of said court, 1885,in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


James TAaytor ef al. 
vs. -In Chancery. 
WILLIAM 8S. ROBERTSON ef al. | 
Now come the parties, by their solicitors, and the defendants, by 
his solicitors. moves the court for leave to amend /is answer so as to 
set up limitations in bankruptey act ; and thereupon it is ordered 
that the consideration of said motion be postponed until the final 


hearing of this cause. 

Afterwards, to wit, on the first day of April, 1886, came the com- 
plainants, by their solicitors, and filed in said clerk’s office their 
motion in said entitled cause ; which said motion is in the words and 
figures following, to wit: 


46—1083 
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In the Cireuit Court of the United States for the Northern District 
of Illinois. 


JAMES TAyYLor and Joun Bruce. Complainants, 
ve. 


WinttiAM Scotr Rorertson et al. 


And now come the complainants in said cause, by McCoy, Pope 
& Met OF," their solicitors, and move the court to strike from the files 
of this cause the so-called exceptions filed Aug. 1, 1885, to the mas- 
ter’s report, for the following reasons: 

Ist. because supposed Crrors in the decree of this court of July 
29, 1854, cannot be reviewed by exceptions to the report of a master 
directed merely LO take and report LO the court an account of what 
is due to defendants herein, as directed in the said decree of July 
29, 18584. 

2nd. Beeause the master, having no jurisdiction by the decree of 
July 29, 1884, to make findings on the testimony regarding the alle- 
gations in the bill of complaint and supplements thereto, and his 
findings thereon being in consequence a nullity, defendants cannot, 
under the disguise of exceptions to so much of said report as cen- 
tains such findings, review any alleged errors in the decree of the 
eourt of July 29, 1SS4. 

Chicago, March 26, 1886. 

McCOY, POPE & McCOY, 


Nolicitors for Complainants. 


Endorsed: Filed April 1, 1886. Wm. H. Bradley, clerk. 


797 On the same day, to wit, on the first day of April, in the 

adjourned March term of said court, 1886, in the record of 
the proceedings thereof in said entitled CAUSE, before Ilon. Ilenry 
W. bBlodgett, district judge, is the following entry, to wit: 


Order. 


JAMES TAYLOR ef al. 
US. >In Chancery. 
WILLIAM Scott Ropertson ef al. 


Now come the parties, by their solicitors, and this cause being set 
for hearing this day, now comes on to be heard upon the exceptions 
to the master’s report and upon the pleadings and proofs herein, and 
after hearing the arguments of counsel in part, it is ordered that 
further hearing herein be postponed until to-morrow morning. 


798 Afterwards, to wit, on the second day of April, in the ad- 

journed Mareh term of said court, 1SS6, in the reeord of the 
proceedings thereof in said entitled cause, before Hon. Ifenry W. 
Blodgett, district Judge, is the following entry, to wit: 


“ 


eyvsgeey 


JAMES TAYLOR ET AL. oe 
Order. 
JAMES TAYLOR et al. ) 
Us. -In Chaneery. 


WittraAM Scott Rorertson ef al. 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard upon the exceptions to the master’s re- 
port, and upon the pleadings and proofs, and after hearing the con- 
cluding arguments of counsel, the court takes the same under ad- 
Visement. 


Afterwards, to wit, on the third day of April, in the adjourned 
March term of said court, 1886, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


James TAYLor and Joun Bruce 
s. -In Chancery. 
WinttrAM Scotr RoperrTson ef al. } 


On the hearing of the above-entitled cause the court, upon con- 

sideration of the motion heretofore made by certain of the de- 

799 fendants herein—that is, the widow, heirs, and representa- 

tives of David R. Greene—for leave to amend their answer 

herein, and which motion was continued for consideration at the 

present hearing, does order that said defendants be, and they are 
hereby, given leave to file said amendment as prepared. 

And thereupon, on motion of said complainants, now made by 
their counsel, it Is ordered that said complainants ure hereby given 
leave to file an amendment to their bill herein as prepared; and, on 
motion of said complainants, it is ordered that the replication here- 
tofore filed by said complainants, to the answers of said defendants 
stand as and for their replication to said amendments filed to said 
answers with like effect as though a new replication thereto were 
now filed. 

And it is further ordered | wat either party may, before Henry W. 
Bishop, Esqy., one of the masters in chancery of this court, present such 
evidence upon the subject-matter of said amendments as they may 
desire; and, by stipulation of counsel for both parties, 1t 1s further 
ordered that said defendants also present before said master a 
statement of their receipts and disbursements on account of said 
property from June 12, 1885, to April 1, 1586, in like form = as 
the statements of such matters previously presented before such 

master, and that said master continue his statement of 
S00 = the account and computation heretofore made, in hke man- 

ner as before, so as to show the state of said account 
and computation On April l, LSS6, said evidence and account to 
be presented before said master on or before April 10, LSS6, and re- 
turned by said master into court with his said statement and account 
and computation on or before April 12, 1866, said additional evi- 
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dence, statement of account, and computation to be considered as if 
taken before the hearing of this cause, and all exceptions to the 
former report of said master to be considered as exceptions to such 
supplemental matters herein provided for, the above stipulation to 
be without prejudice to the rights of either party. 


Afterwards, to wit, on the third day ol April, ISS6, came Francis 
13. Peabody, M. 3. Greene, et al. by their solicitors, and filed in said 
clerk’s oftice their amended answer in said entitled cause; whieh said 
amended answer is in the words and figures following, to wit: 


SO] In the United States Cireuit Court, Northern District of Illi- 
nois. In Chancery. 


JAMES Taytor and Joun Bruce, Complainants, 
Us. 

WittiAmM Scorr Ropertson, Huan Tempierox, Joun McALuisrer, 
Benjamin E. Gallup, Francis B. Peabody, Melitabel B. Greene, 
widow; William Bb. Crapo and Charles W. Clifford, trustees ; Rob- 
ert B. Greene, Susan G. Page, Horation N. Greene, Francis B. 
Greene, and Edmund A. Cummings, Defendants. 


The amendment of said defendants, Francis B. Peabody, Mehitable 
Bb. Greene, William W. Crapo, and Charles W. Clifford, trustees; 
Robert B. Greene, Susan G. Page, Hloration N. Greene, Francis B. 
Greene,and Edmund A. Cummings, to their amended answer filed 
in said cause. 

The said defendants, by leave of said court first thereto had, amend 
their said answer by adding thereto, next after the words “and not 
for the wrongful purposes in said bills suggested,” the words and fig- 
ures following, viz: 

And as to so much of said bill and its amendments and supple- 
ments, including the amendment thereto this day filed, as alleges 
and claims, or may be construed to allege or claim, any cause of 
action or ground of equitable relief against these defendants, or any 

of them, or against the said Jefferson Park Hotel property, 

S02. orany right to redeem the same from the deed of trust of 

April 2d, 1877, in said bill mentioned under and by virtue 
of the sale and conveyance mnade by suid Bradford Ilaneock, 
assignee in bankruptey, to the said Pratt in said bill mentioned 

upon the ground that the said trustees deed of October 7, 1878, 

was executed and the foreclosure of said trust deed made and done 

pending the bankruptey proceedings aforesaid, and prior to the elec- 
tion of the said Hancock as such assignee in bankruptey or at a time 
when the power of sale under said deed of trust was suspended, or as 
claims and alleges any other irregularity in the mode aid time of 
making the publication of such sale and foreclosure as claims and 
set up any pretended right derived from said assignee In bankruptey 
to the said complainants or the said Pratt to set aside the said fore- 
closure deed for reason of any matter stated in said bills, respondents, 
jointly and severally, say that the said pretended claims, if they ever 
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existed, belonged and pertained to the said assignee and said pro- 
visional assignee, his predecessor in office, as the representative of 
the creditors in said bankruptey proceeding, and that said assignee 
and provisional assignee long since, to wit, on and before the 24th 
of July, 1879, waived and abandoned all such claims and supposed 
equities, and said provisional assignee so waived and abandoned the 
same October 7, 1878; and respondents say that ever since said dates 

and down to the filing in this cause of the amended and 
803 supplemental bill of said complainants of September 17, 1881, 

and down to the time when the same were liteel herein by 
bill the said provisional assignee, the said assignee, and said com- 
plaints continued to waive and neglect said supposed claims and 
equities and to fail to assert the same in anywise against these re- 
spondents or any of them or the land aforesaid. 

And respondents, further answering, say that at the time the said 
Peabody executed said foreclosure deed to said David R. Green of 
October 7, 1877, the said Bradford Hancock was provisional assignee 
in said bankruptey matter of William Scott Robertson, and on the 
24th July, 1879, became assignee of said bankrupt; and respondents, 
further answering, say that the said supposed equities and claims in 
this amendment mentioned, under which for the reasons aforesaid 
said complainants pretend to have derived a right under said as- 
signee to vacate said foreclosure and redeem said premises, did not 
accrue within two years next prior to the bringing in of said amended 
and supplemental bill of Sept. 17th, 1881, wherein these respondents, 
excepting said Peabody, were for the first time impleaded in this 
case, and wherein as to all these respondents said pretended rights 
were for the first time asserted. 

And, further answering, they say that said pretended claims 
804 — and equities did not acerue within two years next prior to the 
conveyance by said assignee to said Pratt of June 17, 1880, 
mentioned in said bill, and that said pretended claims and equities, 
if they ever existed at all, or were valid in law, could have been sued 
upon by said assignee and provisional assignee during a period of 
more than two years prior to the date of said assignee’s sale and 
deed to said Pratt, and so if the same ever existed the same were 
barred by such laches and by thestatute in that behalf herein men- 
tioned at the time when said supplemental bill was filed, as also at 
the time of said Pratt’s deed, and are now barred. 

And respondents, further answering, say that they set up and rely 
upon the laches aforesaid as an equitable bar and defense to so much 
of said complainants’ bill as rests upon the pretended equities afore- 
said. 

And, further answering, respondents say that by the statute of the 
United States in that behalf made and provided, commonly called 
the bankrupt act, the said complainants, for reason of the lapse of 
time aforesaid and for reason of the facts aforesaid, were and are 
barred and precluded from claiming any relief by reason of said 
pretended equities, and so these respondents, jointly and severally, 
answer aud set up the aforesaid bar and limitation of two years pro- 
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vided in said statute of limitations, and pray the same benefit thereof 
as if specially pleaded herein. 
And these respondents, further answering, Say that they do 
805 not admit, but, on information and belief, deny, the allegation 
in said amended bill contained that neither said complainants 
nor their assignor, nor any of their privies, agents, or attorneys, dis- 
covered or had any knowledge until April 24, 1880, that said trus- 
tee’s sale had been made; nor do they admit, but they expressly 
deny, the said Peabody, of his own knowledge, and said other re- 
spondents, upon information and belief, that there was any collusive 
or other agreement between said Robertson and said Greene for re- 
purchase, as alleged in said amended bills herein, nor any improper 
agreement between them, Or any agreement whereby said Robertson 
was to retain any interest in said premises after said foreclosure sale, 
or that said complainants were not notified of whatever agreement 
in fact existed between said Robertson and said Greene until on or 
about September 17, 1581. On the contrary, they jointly and sev- 
erally say that said Greene merely exercised his right of entry and 
foreclosing said trust deed without any intent to hinder or defraud 
said complainants, said assignee, or any other person whomsoever, 
and to that end, as he lawfully might under said deed, for the 
purpose aforesaid, entered Upon and took possession of said property 
in order to a foreclosure sale thereof under said deed ; and respond- 
ents deny that there was any concealment or secrecy, studious or 
otherwise, on the partof said (rreeneor hisagents iInorabout the said 
matter of foreclosure, oratany timesinee,orinany dealing with 
SUG said Robertson prior to or connected therewith, and, on the 
contrary, they aver that such foreclosure and the entry and 
snbsequent occupancy by said Greene under said deed of said Pea- 
body were all honest, open, and public, and that from and after the 
time of said trustee’s deed of October 7, IS7S8, the said Greene openly, 
publicly, and notoriously possessed said premises and claimed abso- 
lute title thereto under said trustee’s deed and according to the form 
tiereof adversely to every one else, as was well known to said 
complainants, to said assignee in bankruptey, to said bankrupts and 
each of them, and to all the world, or might or could have been at 
or about the date of said last-named deed, by slight, convenient, and 
proper inquiry, and that said inquiry should have been made, and, 
as respondents are Informed and believe, was made, by said parties 
at or about that time, with the result of ascertaining the facts afore- 
said; and, if such inquiry was not made, the said complainants and 
assignee were put upon such inquiry and omitted the same only by 
wilful and gross negligence on their part, for which respondents are 
not responsible. : 
And respondents say they do not admit, but deny, that after said 
sale of said Peabody there Was hoapparent change in the possession 
of said property, as alleged in said bills and amendments, and that 
there was nothing to advise complainants of such sale or lead 
SO7 ~—s them to suspect it to have been made, unless by examination 
of the record, and, on the contrary, they say that by the ree- 
ord of deeds the facts hereinabove stated did plainly appea ras early 
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as October 10, 1878, and that it was the duty of said complainants 
to have examined said record, and if they wished to obtain any in- 
terest in said land; and these respondents, on information and _ be- 
lief, deny that said Greene or said Peabody, as agent and trustee for 
said Greene, or otherwise, by conduct or otherwise, lulled said com- 
plainants into the belief that no foreclosure or sale would be made 
at least prior to the time of the ordinary maturity of the debt se- 
cured by said Peabody trust deed, April 2, 1830. 

And as to the matter in said amendment, this day filed, to the 
effect that said trustee’s foreclosure sale and deed were made on Oc- 
tober 7, 1878, before the appointment of said assignee, on July 24, 
1879, and as to the alleged lack of authority in said trustee at that 
time by reason of such facts to make such foreclosure, respondents 
submit that so much of said amended bills is insuflicient in law to 
confer any right or equity upon said complainants herein as against 
respondents; and further, that, although respondents believe it to 
be true that Bradford Hancock was elected on said July 22, 1879, 

assignee, the said Hancock has been provisional assignee in 
SOS said matter, by appointment of said bankrupt court, ever 
since October 5, 1878, and fully qualified to act, and in faet 
acted, as such from that time to the date of his election as such as- 
signee. 
THE SAID DEFENDANTS, 
By PADDOCK & ALDIS, 


Their Solicitors. 


GEO L. PADDOCK, 
Of Counsel. 


Endorsed: Filed April 5, 1886. Wm. H. Bradley, clerk. 


S09 Afterwards, to wit, on the fifth day of April, 1886, came the 

complainants, by their solicitors, and filed in said clerk’s office 
their amended bill in said entitled cause; which said amended bill 
is in the words and figures following, to wit: 


810 Uwnitrep STATES oF AMERICA, a 
Northern District of [llinors, | 


In the Cireuit Court of the United States for said District. In 
Chancery. 


JAMES TAYLOR and Jonn Bruce 
Us, 


WitiiAM Scott Ropertson ef al. 


And now come the solicitors for said complainants, and the court 
having on the final hearing of this cause given to certain of the de- 
fendants leave to amend their answers herein by setting up the two 
years’ limitation of the bankruptcy statute, the complainants now, 
by leave of the court first had and obtained, amend their bill herein 
by inserting therein, on the 15 page of their amended and supple- 
mental bill, after the clause “or sell said property any sooner or to 
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better advantage than as stated,” about the middle of said page, the 
following, viz: 

“That neither your orators nor their assignor, nor any of their 
privies, agents, or attorneys, discovered or had any knowledge that 
said trustees’ sale had been made until April 24th, 1SS80, and that 
they did not discover or have any knowledge of the said collusive 
agreement between said Robertson and his agents and said Pea- 
body, as trustee and agent for said David R. Greene, whereby said 
sale was to be made to cut off all rights of the assignee and creditors 

of said Robertson and thereafter allow said Robertson to re- 
811 deem therefrom, until on or about September 17, 1881, when 

they filed their said amended and supplemental bill herein, 
and that the details of said agreement did not come to their knowl- 
edge until the taking of the evidence in this cause. 

“On the contrary, said sale and collusive agreement were, as your 
orators are credibly informed and verily believe, purposely and 
studiously kept and concealed, so far as possible, by all parties 
thereto, said concealment being a part and parcel of said fraudulent 
and collusive agreement, notwithstanding that all due and ordinary 
diligence was used in discovering the same, as will be more fully 
shown by the evidence herein.” 

That said Peabody having, prior to the making of said trustees 
sale, been placed in possession of sald property as agent and trustee, 
and there being no apparent change in the possession of said prop- 
erty thereafter, there was nothing to advise your orators of such 
sale or lead them to suspect that one had been made, unless they 
had accidentally discovered the record of the trustee’s deed, and they 
made no examination for this, for the reason that they had; by the 
conduct of said Robertson and his agents and said Peabody; as trus- 
tee and agent for said David R. Greene, been lulled into the belief 
that no foreclosure or sale would be made, at least prior to the time 
of the ordinary maturity of the debt secured by said Peabody trust 

deed, viz., April 2, ISSO. 
812 “That said trustee’ssale wasmadeon October 7, 1878, after the 

filing ofthe petition of said William Seott Robertson in bankrupt- 
ey, which was filed August 51, 1878, and before the appointment of the 
assignee of said bankrupt, which did not occur until July 24, 1879, 
and while there was no representative of the estate of said Robert- 
son and his equity of redemption in said property on whom the 
notice of sale could operate or who could protect the estate and 
creditors of said bankrupt, and said sale was therefore void as against 
the rights or your orators as judgment creditors of said bankrupt, 
and as against the assignee of said bankrupt and your orators as 
purchasers of the title and rights of said assignee under the provi- 
sions of the bankrupt act and the decisions thereon, and that sail 
sale made under such circumstances should not in equity be allowed 
to cut off your orators from their right to redeem from said trust 
deed on the equitable terms and payments which they hereinafter 
offer to make, notwithstanding said trustee’s sale and deed, and that 
your orators should be decreed by their purchase and deed from 


. 


said assignee to take the title of said Robertson in and to said prop- 


~{ 
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erty in the same condition as it was on August 31, 1878, unaffected 
by said subsequent trustee’s sale, and with full right to redeem from 
said trust deed as if no sale had been made.” 

McCOY, POPE & McCOY, 


Complainants’ Solicitors. 
Endorsed: Filed April 5, 1886. Wm. H. Bradley, clerk. 


813 Afterwards, to wit, on the twelfth day of. April, 1886, came 

Henry W. Bishop, one of the masters in chancery of said 
court, and filed in said clerk’s office his supplemental report in said 
entitled cause; which said report is in the words and figures follow- 
ing, to wit: 


8] | Master's Suppl mental Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


James Tayrtor and Jonn Bruce, Complainants, 
vs. 

WitiiaAM Scorr Ropertson, Hucu Tempieton, Jonn McAcister, 
Benjamin EK. Gallup, Francis B. Peabody, Mehitable B. Greene, 
Widow, &e.; William W. Crapo, and Charles W. Clifford, Trus- 
tees, &e.; Robert b. Greene, Susan G. Page, Horatio N. Greene, 
Francis b. Greene, and Edmund A. Cummings, Defendants. 


To the honorable the judges of said court: 


The above-entitled cause having by the order of said court, entered 
on the third day of April, A. D. 1886, been referred to me, as mas- 
ter in chancery of the said court, to take and report to the court 
certain evidence in said cause, and also to make and report a state- 
ment of the account between the parties herein supplemental to the 

former statement of such account and covering the period 
815 from June 12th, A. D. 1885, to April Ist, A. D. 1886, I do 

hereby report that I was attended on the sixth (6th) day of 
April, A. D. 1886, and on several subsequent days, by Mr. Charles 
3. McCoy, of the firm of McCoy, Pope & McCoy, on ‘behalf of the 
complainants, and by Mr. George L. Paddock, of the firm of Paddock 
& Aldis, on behalf of the defendants, the heirs and representatives 
of the estate of David R. Greene, deceased, and by Mr. John MeAl- 
lister and Frank J. Smith, witnesses on behalf of the complainants, 
and by Mr. Francis Bb. Peabody and Mr. E. A. Cummings, witnesses on 
behalf of the said defendants, whose testimony was duly taken and 
is herewith returned. 

That said counsel for said defendants did also produce in evidence 
before me a certified copy of a portion of the bankruptey schedules 
of William Scott Robertson, a bankrupt, which is herewith returned, 
marked “ Exhibit 1;” also leases from David R. Greene to various 
tenants, which are herewith returned and marked Exhibits “ A,” 
“Ss” *C’ *a oR “2, oe °C eee 

Also that said witness, IE. A. Cummings, did produce before me, as a 
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part of his testimony, a statement of the receipts and expenditures 
of the said 7a fendant son aecount of sal 1d property from June |? rth, 
A. D. 1885, to April 1, A. D. 1886, which statement 1s herewith re- 
turned, marked “ Exhibit 2.” 


From an examination of which testimony I find and report that 
there has been received by said defendants on account of rents from 
June 12, A. D. 1885, to April 1, 1SS6, the sum of forty-nine hundred 
and twenty-two dollars and eighty-three cents. .----- 84922 So 

rom this Yross SUID T fine! the re shoul | be deducted the 
following sums paid out by said defendants from July 

12, 1885, to April 1, 1SS6: 
S16 lor repairs «&« ee on said 
property - a ial ER Cae eh nee a 
For taxes, assessments, and Water THECS..wcc<< 128 lo 


- “ean irre <n ia alin coe 2 oe 
“ EK. A. Cummings & Co., for col- q 


lecting said gross rents, commis- 
sions at rate of 0% on &S35.072.8S7— S105 64 

I I i 

Sos 64 


ey Oe a itnectitnccinnciieciiitiinettniantinn 
PI Nn. oes none eines 16 74 
A total sum of expenditures of seventeen hundred and 


eighty-one dollars and I i el | is] O7 
Leaving the net income of said property for said period 

the sum of thirty-one hundred and forty-one dollars 

and seventy-six tn aii es i tak dinnis as civ init: Oil seein ae tied eee 83,1 1] V0 


’ 


All of which will more fully appear by the detailed statement of 
said income and expenditures hereto annexed, marked “ Master's 
Exhibit >, and made part hereof, 

| further report that I have made a supplemental computation 
covering the period from July 12, 1885, to April 1, 1886, of th 
amount due ce said defendants on account of the Indebtedness Lo 
them, & paid as follows: 


June 12, 1885.—Amount due as per former computa- 
S45.641 66 


ES En ee ae i simian: ion Aiea italia, alae ai ial 
Interest on principal di ‘bt of 835,000 from June 12. 1885. 
to April 1, 1886, at 7} per cent. per annum ..-.------ 2,107 19) 


Interest from June 12, 1885, to April 1, 1886, on 
$0,160.87, amount of unpaid coupons and taxes and 


charges provided for in said trust deed, at 107% per 
I iach: cecencicin te iil asinine cit teen ei ci ania a 4a 44 
Making the total sum due on the first day of April, 
S17 ISS6, forty-eight thousand four hundred & 
eighty-four dollars & sixty-two cents......-- IS.484 69 


From which 1 have deducted the amount of the net 
rents for said period, iis above stated Seen eeee caeuee " 3.1 1] V0 
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And after making such deduction I find and report that 
there is due to the defendants, the widow, heirs, and 
representatives of the estate of David R. Greene, de- 
ceased, on April 1, A. D. 1886, the total balance of 
forty-five thousand three hundred and forty-two dol- 
ATS ONG GheNty-s6s C0088 ...... no cecenindeenewesnenen $45,342 86 


As will more fully appear by a statement of such supplemental 
computation hereto annexed, marked “ Master’s Exhibit 4,” and 
made a part hereof. 

I herewith return the testimony taken by me and all the docu- 
ments & proofs used by me in the preparation of this report. 

All of which is respectfully submitted, 

HENRY W. BISHOP, 
Master in Chane ry of the Circuit Court of the United States 
for the Northern District of Illinois. 


Dated Chicago, April 12th, A. D. 1886. 
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819 “Muasrers’ Exuipir 4.” 


Supplemental Computation Beginning with Balance of June 12, 1885, & 
Showing Amount lo he Paid by Complainants Oil April l, LSSG6. 


1885. 
June 12. To balance due, as per computation of that date aieiaieamma 2 $45,641 66 
April 1. To interest on $35,000, principal note, from June 12, 1885, to 
April 1, 1886, 9 mos, 19 days, @ 74 &@ ....... We CIES 9107 19 
a “ interest on $0,165.87 of unpaid coupons & taxes and charges, 
provided for bv said trust deed, from June 12, 1885, to 
April 1. ISS86. VOSS davs, (, 10 Seuen « Cbemes cease cases 4a0 44 
April 1. To amount due... : Pe ne en ee Na Te S485.484 62 
( REDITS 
LRRS. 
Oct - ie oe geeks Gee SERS Tae SOOO « <«cu cee B53 94 
Dec. 31. “ «& 6 Oct |, ISS> ere Love 65 
] SS). 
April = 6¢ oe Dec. 31, TS85 sities cee | 
—_——_ --— 3,141 76 
LSS86. 
April 1. To total balance due ial + ome wun niin sii i ed 45.342 &6 


$20 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Taytor, Complainant, vs. Ropertson, Defendant. 


Testimony taken before Henry W. Bishop, master In chaneery of 
sanl court, day the 6th day of April, A. D. 1886. 


Present: Mr. Met O”," Mr. Paddock. 


FRANK J. Smiru, a witness on behalf of the complainants, being 
recalled, was examined in chief by Mr. McCoy, and deposes and says 
as follows: 


(Q. Mr. Smith, vou have testified regarding a transaction between 
yourself and Mr. Peabody which occurred, as you have testified, on 
the 30th day of August, 1878? 

A. Yes. 

(Q. Concerning the Jefferson Park Hotel property and Mr. Pea- 
body’s connection therewith as trustee under the trust deed, have 
you not? 

A. I believe so. 

Q. Do you remember whether or not, in the course of that con- 
versation, anything was said by youself or Mr. Peabody concerning 
the manner of this sale, as to its publicity or otherwise, or any 
understanding between you on that subject? 

A. I remember that the paper in which the advertisement should 
he inserted was mentioned and talked about: whether it was first 
broached by Peabody or myself I cannot say, but my recollection is 
that I first suggested the Legal News as a safe place to insert the ad- 
vertisement, but Mr. Peabody mentioned the “ Weekly Journal ” 

as a paper in which he had done some advertising, and that 
821 that was the best ; to which I assented. 
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©. Was there anything further said or any further conversa- 
tion regarding the mode of ale an ie ahether ox ein anaes eae 
auhy effort made LO make Ifa matter of publicity Or otherwise ‘4 

A. No, sir; there was nothing directly on that subject ; my In- 
ference 1Is—— 


( bjected to. 


[ was about to remark my inference would not probably be com- 
petent evidence. I have not read my former testimony, and do not 
ust how full it was. 


recollect 

Mr. Pappock: I object to the witness making any suggestion that 
he has any inferences or stating anything but the facts. 

(). ae re subject as to whether 
or not it was desirable to keep the fact that the sale was to be made 
from the knowledge of any one ! 

The only thing that I now recollect on that subjeet relates to 
the subj et-matter of the arrangement that there was to be il sale LO 
be bid in by the holder of thi security ; that Robertson was to have 
the right to take the property by paying the incumbrance, Interest, 
and costs as soon as he rot through liis bankruptey proceedings and 
at liberty to take his title, and in that connection that arrangement 
was made, and the question of the paper in which the advertisement 
was Inserted was mentioned, and then what [ have just stated was said. 
Of course, this was a eood while avo; it has not been on my mind, 

| can’t pretend to give with absolute fullness all that took place. 

(). When did vou first communicate to any person, aside from Mr. 
Peabody of Mr. Robertson or Mr. McAllister, the fact that that sale 
was to be made by Mr. Peabody ? 

A. I don’t recollect I ever communicated it to anybody 

$22. ~—s until at or about the time | was spoken to about this matter. 

Really Lean’t recollect when that was without having re- 

freshed my recollection when the original arrangement was. I have 
a general memorandum in a diary which gives that date. 

4 2 When did Vou first communicate LO anybody, aside from Mr. 
Peabody, Mr. Robertson, or Mr. McAllister, the fact that the trustee’s 
sale had been made? 

A. don't thin kK. ils [ have ~ ited, | ever communicated to anv 
one having made that arrangement; I simply kept my mouth shut, 
waiting for Kobertson to get his discharge. 

(. Is the same true as ony ee of the arrangement be- 
tween Robertson and Pea body 

A. Yes,sir; that is my present recollection ; it is, yes, sir. 


) 


Cross-examination — Mr. PAppock : 


Q. Is there any feeling or bias in your mind with regard toa de- 
sire for the success of the comyp lain: ie in this suit ? 

A. I don’t know as you would eall i t a bias properly; at the same 
time, if I should have my own choice as to which should prevail, I 
— the complainants have the greatest equity. 


That is your opinion ? 
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A. Simply from a knowledge of the fact that they are bona fide 
judgment creditors and offered to pay that money, with interest. 

(). That, however, is not the question | asked you. I am asking 
if you have any bias or if you have any feeling or preference that 
the complainants should prevail in this case for any reason what- 
ever, Without asking you to state your reasons. 

A. Not that I know of. 

Q. When you had this conversation with Mr. Peabody 
about what you speak of as “the arrangement,’ what date 
was that? 

A. That was August 30,1 am very sure, 1878. I fix that date 
simply because I kept a business diary or journal and there is a 
memorandum of that. 

(). You filed Robertson’s petition in bankruptey the next day, did 
you not? 

A. Yes, sir. 

(). As his attorney ? 

A. Yes, sir. 

Q. Were you ina firm of attorneys at that time or practising 
alone? 

A. I think I was practising alone at that time. 

(). Where was your office’ 

A. McCormick block, corner of Randolph and Dearborn. 

(). How long had you been Robertson’s attorney? 

A. I never regarded myself particularly as Robertson’s attorney ; 
had defended him in one or two lawsuits. 

(). When did that business commence ? 

A. Perhaps six months or a year before this petition was filed. 

(). You received your instructions in these affairs with Mr, Pea- 
body from Mr. Robertson ? 

A. McAllister and Robertson came to my office, as I recollect, and 
made known to me this arrangement that had been partially made, 
or understanding; after talking the matter over it was concluded I 
had better go down and see Mr. Peabody and arrange the details to 
close up the transaction ; so 1 went down and talked it over. 

(). | am not asking you for this talk. Iam asking you if you re- 
ceived vour Instructions from Mr. Robertson ? 

A. If I gave my conclusion of the matter, I should say I[ think I 


did. 


es 
to 
sl > 
~~ 


a oaeeeind 


, 


). He was the party interested, wasn’t he’ 
A. Yes, sir. 

d. Ile was your client, wasn t he? 

A. Yes, sir; he was. 

(). Was McAllister your client? 
S24 A. Well, I can’t say about that. I did some litthe work—— 

(). Was he your client in that matter? 

A. I should suppose not. He was, however, in that a friend of 
Robertson and introduced me to Robertson in connection with the 
propriety of filing a petition in bankruptcy. I think that McAllister 
came to ny office and got me lo go up and see Robertson in his 
room when we first talked over the propriety of taking the step. 
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My understanding was McAllister was the agent of Robertson in 
and about his business affairs—sort of confidential adviser. 

(). You went to Peabody’s office with the letter which has been 
introduced in evidence, signed 7 Robertson,” did you not ? 

A. That is my recollection. 

Q. In this interview between you and Mr. Peabody, did he refer 
to any instructions that he was receiving for Mr. Greene? 

A. I cannot to-day recollect. 

(Q). Did you know at that time he was acting under instructions 
from Mr. Greene? 

A. I knew simply that he had been for some time loan agent and 
local representative for Mr. Greene. 

(). Did you know that he was in correspondence upon the very 
business of this trust deed ? 

A. |] think there was something said Lo Mr. Peabody about writ- 
Ing to Mr. Greene on the subject-matter. | think that he also 
stated that he had had instructions from Mr. Greene if some ar- 
rangement could not be made toa foreclosure. 

(). You knew that Mr. Green resided at the East, did you not? 

A. Yes, sir. 

(). You knew that these instructions had come in writing, did 
you not? 

A. I don’t know that I did. 
$25 (). Did Robertson show you any of the correspondence ? 
A. Might have done St), dont recollect. 
QQ. lave you any recollections of having been shown by Robert- 
son any letters from Mr. Green or from Mr. Peabody on this sub- 
ject ? 7 

A. I don’t think [T lave; [have no reeollection about that, one 
Way or the other, now : it is ¢ rolyt Vears ago, pretty near, 

(). One end of the transaction is as near as the other, | presume, 
Do you say now you can't recollect Mr. Robertson having shown 
you letters from Mr. Peabody or having referred to letters from Pea- 
body on that subject ? 

A. | can't rem mber. 

(Q). Did you ask Mr. Peabody for any authority from Greene in 
regard to this so-called “ arrangement?” 

A. Oh, no. 

(). Did you advise Mr. Robertson it would bind anybody ? 

A. I advised Mr. Robertson simply that I thought Mr. Peabody 
was to make the arrangement and cculd be relied upon implicitly, 
and I thought we had earried the arrangement as far as it was ex- 
pedient to carry it; that is in substanee what I said to Robertson. 

Q). You don't recollect you inquired of Peabody what his author- 
ity was In the matter ? 

A. Iam very sure I did not; if I did I should be verv much sur- 
prised to learn it. 

i. Did not Mr. Peabody tell you he had been Instructed by Green 
to foreclose the mortgage immediately t 

A. My recollection, as I have said, is that he stated that he had 
instructions from Mr. Green to foreclose immediately if he could 


we 


JAMES TAYLOR ET AL. id 


not make some arrangement to get possession or otherwise adjust 
the matter. 

Q. Did you ever have an office or desk room with MeCoy and 

Pratt? 
S26 A. No, sir. 
Q. Did you know Mr. E. A. Cummings in October, 1878? 

A. I knew him by sight, perhaps, about as I know him now. 

(). Where was his office? 

A. I can’t tell you. 

(). What was his business ? 

A. I understood him to be a real-estate agent, rent collector, &c. 


Testimony taken before Henry W. Bishop, master in chancery, 
Tuesday, the 6th day of April, A. D. 1886. 


Present: Mr. MeCoy and Mr. Paddock. 
Joun McA.uister, recalled on behalf of the complainants. 


Examined by Mr. McCoy : 


Int. 1. Please state your name. 

A. John MeAllister. 

(). In your previous examination, Mr. McAllister, you testified 
concerning a conversation which occurred between yourself and Mr. 
Peabody, as you stated, a few days after Mr. Robertson went into 
bankruptey, which conversation, | believe, you said was in Mr. Pea- 
body’s office? 

A. Yes. 

(). In the course of that conversation was anything said on the 
subject of whether or not the sale which Mr. Peabody, as trustee, was 
about to make was to be made a matter of publicity, or as to whether 
or not it was to be kept concealed, or otherwise ? 


Counsel for defendants objects to the above as leading and im- 
proper, and containing assumptions of fact not appearing In evi- 
dence, and because the witness is not requested to state what was 
said on that occasion, and because the witness is not requested to 
give the time of the interview. 


827 (). Was there not a conversation between yourself and Mr. 
Peabody in which any subject as I have just spoken of was 

talked about? 

A. Yes, there was. 

(). What was the date of that conversation, as near as you can 
state it? 

A. I think I have stated two or three times in my testimony that 
a saw a black cloud coming up or a storm. 

(). Where was that conversation ? 

A. In Mr. Peabody’s office. 

(). I don’t care to ask you to go over any matters regarding that 
conversatica in your former testimony, unless something should 
occur to call it out. Was there anything said in that conversation, 


45—1083 
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on the subject which I just mentioned, as to whether or not the 
trustees’ sale was to be a public matter or otherwise? 

A. I said he had better put it into some paper that would not be 
very prominent; he said, yes, he would. 

(. Who did you say this to? 

A. Mr. Peabody. 

(. And he said in reply? 

A. Yes; he would. 

(). Was that all that was said on the subject? 

A. I don’t remember of his saying he would put it into any pa- 
per—any certain paper. 

(). Don’t remember that he mentioned the paper ¢ 

A. No; I don’t remember whether he did or not. 

Q. Was there anything said on the subject of whether anybody 
was to be told about the sale? 


Objected to as leading and improper and putting words Into th 
mouth of the witnesses. 


(). You may state anything further that was said on that subject 
by either yourself or Mr. Peabody in the course of that conver- 
sation. 
828 A. I don’t remember the words, but we both agreed that it 
would not be very public. 
Q. Was there anything said on the subject of why it should not 
be very public? 


Objected for the reason just mentioned, and because it Is improper 
and leading. 


A. Because Mr. Robertson expected to settle up; he was going to 
Scotland to settle Up; 1m was mere ly LO keep you men from levying 
upon galt eg A gana 

Q. Was anything said about that in this conversation ? 

A. Yes: I told 6 Sagat would be trouble—that Bain was threat- 
ening, and you folks were threatening. 

4). What did he suy to that’ 

A. Well, he agreed to it. I don’t remem bi r the words, but he 
agreed to it; said they wanted their money; they didn’t want the 
property. I said that Robertson expected from that property to pay 
his de bts honestl y- ~all he owed—and [would like to save it for him. 
®. You said you told him Bain was threatening ? 

A. Yes. 

(. Can vou recollect anything further you told him about Bain 
than what you said? 

A. He had put it into the sheriff’s hands. 


(). Put what ? 

A. His debts to collect. 

Q. Did you tell Mr. Peabody that? 

A. Yes. 

Q. Mr. Bain had a judgment against Mr. Robertson ? 

A. He had a judgment and came to me with it: I think it was 


Monday. 
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(). Did you tell Mr. Peabody that? 
A. I told him they had been at me. 
Q. Mr. Bain had been at you? 
820 A. Yes; that is the reason why I went to him. 
(Q. Went to Mr. Peabody ? 

A. Yes. 

(). You said something about a black cloud ; what was that ? 

A. That was that Bain was threatening and you folks was restless. 

(). Do you remember about the 5th of October, 1S78, at the time 
Mr. Hancock was appointed provisional assignee, of any one coming 
ul} tothe Jefferson Park hotel to see you or Inquiring of you regard- 
ing the rents of this property? 

A. Mr. Hancock ealled Upon me. 

(). Do you remember of anybody else calling; do you remember 
Mr. C. B..MeCoy ? 

A. I remember, I think, that you called upon me; I met you 
either on the sidewalk or at the door or at one of the store doors— 
somewhere thereabouts; I forget. I was not up there in the hotel 
when you called; I was downstairs somewhere. 

(). Do you recollect what you stated to him on that occasion—— 


Objected to. 
regarding the rents and insurance on that property ? 
Counsel for defendants objects to this conversation between the 


witness, MeAllister, and Met OY; and between anybody else in the 
absence of the defendants. 


A. Well, you was asking about the rents, and I told you that Mr. 
Peabody had advised us to give them to Cammings—the papers—and 
[| had done so, and introduced him to the tenants that he was col- 
lecting the rents, and that he was to take care of the property pay 
the taxes, Insurance, «ce. 

(. Do you remember whether you mentioned Mr. Cummings or 
Mr. Peabody in that connection? 

Objected to as leading and improper. 

S30 A. Through Mr. Peabody; I will say it was through Mr. 
ii abody ; | could hot say anything else, because it was So. 

Q. Do you remember whether or not in that conversation you 
said anything about Mr. Peabody making a sale of that property 
under the trust deed or of being about to make a sale of it ? 

Any part of the conversation objected to for the reasons stated. 


A. Well, I didn’t mention any sale because I didn’t want to let it 
be known the property was sold. 

Q. Do you remember whether you said anything on the subject 
of what Mr. Peabody was to do with the rents? 

A. Yes; that he was to apply them on the indebtedness and take 
care of the property. 


ee Oe ee 
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(). Do you remember whether or not any Inquiry was made of 
; 


you regarding the insurance on that property in that conversation % 
A. IL havea slight recollection—— 


Question and answer objected to for the same reasons. 


that everything was talked about in our conversation, principal and 
interest, taxes and insurance. The reason why | was keeping it 
still I didn’t wish the tenants to know the property had been sold. 

(). Do you remember whether or not, in that conversation, any- 
thing was suid about Mr. Robertson, as to his whereabouts at that 
time? 

A. I told you he was in Scotland at that time. 

(). Now, you say Mr. Hancock came up there once’ 

A. 2 

(). Do you remember what you told Mr. Hancock ? 

A. IL told him just about the same thing, that Cummings was 
taking care of it through Mr. Peabody. He said he could not 

get any information from anybody about it but me, and | 
831 = gave himall the information I thought it necessary he should 
have. 

(). Do you remember a conversation with Mr. C. B. Met ‘OY about 
the time that Mr. Robertson was trying to get his discharge In 
bankruptey, or about that time—some time along in the summer of 
Iss1? 

A. I do remember of a conversation with you about lis discharge ; 
wanted me to help you all I possibly could; on those terms you would 
allow his discharge ; he was very anxious for it, and T would give 


} 


you what information I could. 

(). Was that the first time that you gave any information to any 
One, outside ot Mr. Peabody and Mr. Smith, about the arrangement 
between yourself and Mr. Peabody or Mr. Robertson and Mr. VPea- 
body t ; 

(. What arrangement? 

(). | mean the arrangement that you have testified to, about his 
allowing Mr. Robertson to take the property back ? 

A. When it went so far that Robertson could not get the money | 
don’t think that [ cared much about keeping the matter secret, and 
very likely I told you, but I don’t remember just now. 

. When did you first tell Me ‘ov & Pratt or C. B. Met ov or Mr. 
Hancock about the fact that Mr. Peabody had sold that property 
out? 

A. I don’t think I told Mr. Haneock at all. 

Q. When did you first tell any of the other parties, so far ds you 
ean recollect ? : 

A. I don’t recollect of telling you folks any time. 
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832 John McAllister cross-examined before Henry W. Bishop 
the 9th day of April, A. D. 1886. 


Present: Mr. McCoy, Mr. Paddock. 
Cross-examination by Mr. Pappock: 


(). You have been examined before in this case, Mr. McAllister, 
have you not ? 

A. Yes, si 

(). Have wil not been asked, on former occasions, to state all 
these conversations that you stated at the last examination ? 

A. I have examined that and I don’t see there is much new In it. 

Have you undertaken on former occasions to give these same 
conversations ? 

A. Yes; what I knew about it. 

(2. What interest had you in this suit? 

A. Interest—just what I said; they said if I would give them all 
the information I possibly could that they would allow Mr. Rob- 
ertson’s discharge. I had been trying to get it for a long time, and 
could not get it; he was anxious for it. 

Q. What I mean is, what interest have you now in this suit? 

A. None whatever. 

Anybody compensating you for your time? 

A. No: nobody. 

(). Are you in correspondence with Mr. Robertson ? 

A. Yes; I have not written to him for six or eight months. | 
sent him this testimony. 


(). Iam not asking what you sent him. Where are you living 
how ? 


A. 471 West Madison street. 


Q). Is that the property in question ? 
A. No, sir. 
Oo Ww hat is your present occupation ? 


A. Not doing anything just now. 
833 Q. When did you leave the premises in controversy 
A. About two or ens gyfer ago. 
). Did you owe any rent when you left? 
A. Yes. 
a 


(). Is that the reason you had to leave * 


a 


Objected to as incompetent. 


A. Yes; had bad luck last year with another man, who about 
cleaned me out. 

(). You testified the other day that you didn’t remember Mr. Pea- 
body’s saying he would put the notice into any certain paper? 

A. No, sir. 

QO. W om did that conversation take place? 

A. Just immediately after Mr. Robe rtson went into bankruptcy. 

(). When did he go into bankruptcy ? 

A. The last day of—Saturday, I believe it was—August, I think. 

Q. The last day of August, 1878? 
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A. Yes, [ think that was it. 

QQ. You also say that you don’t remember the words, but that 
both agreed that it would not be very public ; you don’t claim that you 
can remember anything Mr. Peabody said on that subject, do you ? 

A. There was not much needed to be said; | have given what was 
sald. 

—. You have stated you don’t remember the words; I ask you 
whether it is not a fact that you cannot remember any words that 
he said on that subj ect | 

A. No; I can’t remember just now. 

(). What did Mr. Peabody say about Mr. Green—about any corre- 
spondence he had had with Mr. Green ? 

A. think there was nothing said Ol} that occasion. 

(Q). Had you heard anything said on former occasions ? 

A. Oh, yes; we had a good deal of chat together on that. 

(). Did he show you any letters? 
A. Oh, yes; I saw letters. 
$34 AX. Letters from whom ? 
A. From Mr. Green, Mr. Robertson, and Mr. Peabody. 

(). Then you are well aware, as a business man, that there had 
been a written correspondence going on between Mr. Green and Mr. 
Peabody on this subject prior to that time? 

A. Yes: l was pe rte ctly aware of it. 

(). And you saw some of the letters? 

A. I saw all the letters that came to Mr. Robertson-and what Mr. 
Robertson sent. 

(). And Mr. Pt abody referred to letters that had been received 


from Green to himself, did he not? 


A. Yes; the letters is in there, in the testimony. 

(). The same letters that are in the testimony? 

A. le x pect they are. 

(). You have read the printed testimony, have yon not? 
A. Yes 

f And Mr. Met ‘oVv's abstract of complainants’ case? 


). 
A. I have read everything 
Q. And = s¢ letters that Mr. Peabody showed you and referred 
to are the Sale lett rs you have read mn this Cause, AarC they not? 
) vorrei they are the same. I could not swear to it. I be- 
lieve they are, to the best of my knowledge. 
Then you were aware Mr. Peabody was acting under those let- 
ters from Green, were you not? : 
A. No, sir. I was not aware of that. The understanding was if 
the rents were tur d over it would be all right. 
(). Whose understanding ? 
A. All around— Mr. Green. 
). Was Mr. Green there? 
A. No, sir; by his letters. 
(). He had acted by letter, had he not? 
= Yes, sir. 
At the time of this conversation you have been testifying about, 
whieh you say was two or three days after Mr. Robertson went 
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835 into bankruptcy, Mr. Peabody had already entered upon the 
premises? 

A. Yes, sir. We gave possession the week before—Friday or Sat- 
urday. 

(. He was in possession at that time? 

A. Yes, sir. 

Q. Do you know when Mr. Smith was employed to put Mr. Rob- 
ertson into bankruptcy? 

A. Yes, sir. 

(). When was that? 

A. He was employed a short time before he went in. 

(). ‘Two or three days”? 

A. Two or three days. 

(). It was rather a sudden movement, wasn’t it? 

A. Yes, sir. Mr. Robertson didn’t like to do it. 

(). Robertson hesitated about it? 

A. Well, he didn’t want to do it in his old age; wanted to pay his 
home debts, and expected that property would do it. 

). You were Mr. Robertson’s agent, were you not? 

A. I was. , 

). Have a salary at that time‘ 
A. No; nota salary. 

). Hlow were you paid? 

A. I got a little money now and again. 

(). Under what circumstances, and how much money, and for 
what? 

A. I couldn’t tell how much money. I would ask him for money, 
and he would give it to me, and I was away a good deal, and to have 
car-fare, NC. 

(). Ile gave you money once in awhile? 

A. Yes, sir. 

(). What did you give him’ 
A. Services. 

(). What kind of services. 


A. Collecting rents and looking after the property. 


} 


; 


Counsel for defendants offers in evidence certified copy of “Sched- 
ule A 2” from the bankruptey records in the matter of William 
Scott Robertson, to be attached as “ Exhibit [.” 

Counsel for complainants objects to the paper as not being proper 
under the present reference, and for other reasons. 


836 Francis B. Peanopy, a witness recalled on behalf of the 
defendant, was examined in chief by Mr. Paddock, before 

Henry W. Bishop, master in chancery of said court, the 9th day of 
April, A. D. 1886. 

Q. You have been examined before in this case? 

A. Yes, sir. 

(). Some testimony has been taken since that time upon the sub- 
ject of the taking possession by yourself, as trustee under the Rob- 
ertson deed of trust of April 2, 1877, and as to the sale which you 
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made as trustee in the foreclosure of that trust deed. I would like 
to have you state what were your relations to Mr. David R. Green 
at the time you went upon this property in controversy. State gen- 
erally, if you were agent, what was your agency. 

Mr. McCoy: This is objected to as incompetent to prove by the 
witness his agency, and as having been already covered in the pre- 
vious examination. 


A. I had charge of various loans to Mr. Green, including this loan 
to Robertson, and was in very frequent correspondence with him in 
regard to these loans, including this loan, and received and followed 
his instructions from time to time in respect to the payments of In- 
terest, collection of interest and foreclosures where he determined LO 
make a foreclosure on account of default, and in this case I stood in 
that relation to him, receiving his instructions by letter, having In- 
terviews and correspondence with Mr. Robertson, in pursuance of 
those instructions, in the sense I have described; I was his agent In 
this proceeding preliminary to the foreclosure of the Robertson trust 
deed. 

(). Had you in that matter any other authority than such as was 
contained in the correspondence referred to by you, and the docu- 

ments—of the loan itself? 
837 A. None whatever. Authority emanating from Green, 
you mean ¢ 

(). Yes, sir. 

A. None whatever, except what was contained in the trust deed 
and the subseq ut nt instructions of Green by letter. 

(). Do you know the witness, John MeAllister? 

A. I do. 

(). He has testified of having a conversation with you, which oe- 
curred not long after you had entered upon the property in contro- 
versy. I wish to inquire whether in that conversation or any other 
with Mr. McAllister you stated in his hearing, you said anything, 
and if SQ, what us to pore venting publicity or making this sale I =S 
public or not public—the proposed sale or the proposed foreclosure ? 

A. I have no recollection whatever of any conversation had with 
Mr. McAllister on the subject of greater or less publicity in the mat- 
ter of the foreclosure sale. 

Q. What, if anything, did you ever state to him in the nature of 
an agreement to put it In some paper, or put the notice In some 
paper where it would not be very prominent, or promising him that 
you would do that? ' 

A. I remember no such conversation whatever. 

Q). Did you have any conversation on that or any other occasion 
before the sale in which you both agreed that it would not be very 
public? ; 

A. I have no recollection of any such conversation. 

Q. What do you say as to whether such a conversation oceurred 
between you and him, in which you made that agreement? 

A. Tam entirely confident no such conversation could have oc- 
curred; I have no doubt about it. 


~~ 
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Q. When, according to your recollection, did you first learn 
So5 Robertson had decided to go into bankruptey ? 

A. I could not give an independent recollection upon the 
subject, but I have no reason to suppose that I learned it until 
communicated in a letter of August, 1878. 

(. The letter of August 29, 1878? 

A. I should say that was the date. It is a letter, 1 think, that 
appears in the records of this case. 

(). Is that the letter in complainants’ record? And, if so, give 
the page. 

A. The letter I refer to bears date August 29), LS7S, and is signed 
“William Scott Robertson,’ and is addressed to my firm, and is found 
on page 70 of the pleadings and record in this case. 

(). Do you recollect having heard of the idea of his going into 
bankruptey before receiving that letter? 

A. I do not. 

(). What would be your best recollection as to whether you had 
heard of it before that? 

A. I have no idea I had heard of it until I got that information 
| have spoken of; I am confident I had not heard 5f it before. 

(). To what extent were you interested yourself in his affairs, out- 
side of his relations to Mr. Green ? 

A. Not at all. 

(). Did he ever advise with you generally as to his policy or his 
business ? 

A. He did not advise with me on the subject of general business 
matters in any way. I had no discussion with him, as I recollect, 
relating to any matters except the mortgage. 

(). How much acquaintance have you had with him outside of 
this business ? 

A. None; only concerning that business. 

(). How is it as regards Mr. McAllister? Have you ever con- 

sulted with him in regard to Robertson’s matters, aside from 
Sov) the Green mortgage ? 

A. No, sir. 

(). Can you give us an idea as to the frequency of your meetings 
with McAllister—how much you had known of him prior to this 
foreclosure sale of October 7, 1878? 

A. I should think Mr. McAllister had been in my office several 
times, with Mr. Robertson, in reference to the renewal of the old 
Grow loan, and when that was being negotiated, and during the 
discussions which preceded the final agreement for the renewal of 
the loan to Mr. Robertson after the renewal was made, there were 
new security papers taken from Robertson for the amount secured, 
and Mr. Robertson, for the amount, came in default for interest. 
[ think Mr. McAllister called at different times to report to me what 
Robertson had to say about his being behind on his interest and tax 
matters. 

Q. That gives about the substance of your acquaintance with Mc- 
Allister? 
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A. I saw him quite a number of times, all told, when he would 
come about matters for Robertson. 

Q. Did you ever see him or have any acquaintance with him out- 
side ot his repress ntations ol Mr. Robertson Ol) these occasions? 

A. None. 

(. In the course of those interviews was there anything said, and, 
if so, what was said, as to your having received letters or instruc- 
tions from Mr. Green in the matter? Do you recollect anything of 
that sort? 

A. I can’t recall definitely the substance of those interviews, but 
I have no doubt I told bim what Mr. Green instructed me in regard 
to those matters of interest and in regard to taking possession of the 

rents. There was quite a long correspondence with Mr. Green, 
840 and I wasin frequent communication with Mr. Robertson, and 

| know Mr. MeA llister called for Mr. Robertson, and as rey 
resenting him in answer to my letters 

(). Do you mean to be understood that both Mr. Robertson and 
McAllister during these interviews, or at some time during the course 
of them, were aware that you were in correspondence with Mr. Green 
on the subject of this business ? 

A. Yes, sir. 

\. [ will ask Vou, aside from any conversation as to what was to 
be done al that sale by which the trust le ed of April 4 S77, was to 
be foreclosed, if there Wiis, in fact, any concealment On) your part or 
Mr. Green’s part of that sale ? 

A. I know of none. 

@. What was done in regard to the execution and recording of 
that trustee’s deed, if it was executed and reecorded—the trusiee’s 
deed bearing date October 7, 1878? Was it prepared in your 
ottice? 

A. Yes, sir: and Wiis recorded on thre Sth of Octobs De LSi5, us 
appears by the endorsement upon it. 

(). After that deed of October 7th did you continue in possession 
or not? 

A. Prior to the foreclosure sale for a short period Mr. FE. A. Cum- 
mings had been in the actual charge of the property, representing 
me, as trustee under the trust de d, from the time of the foreclosure 
. sale and conveyance to Mr. Green. I think he remained in charge 
of the property as the agent of Mr. Gzreen. 

(). Did you in fact collect or handle the rents accruing after Oc- 
tober 7th, to Mr. Green ? 

A. No, sir. | can t Say from positive recolleetion whether Mr. 
Cummings ever paid in any rent to my office to be remitted to Mr. 
(;sreen or not: possibly he nay have done so: | don't recollect . 

ledg r would show. 
S41 Q. My question is whether you, in your own right, assumed 
LO colleet the rents ? 

A. Not at all; I think Mr. Cummings accounted directly to Mr. 
Green for the rents from the time of the foreclosure sale. _ 

Q. I would like to know what, if any, actual possession or owner- 
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ship you exercised over those premises after the date of the letter of 
October 7th, 1878. 

A. 1, personally ? 

(). Yes. 

A. None whatever. 

Q. What do you know as to where possession and actual owner- 
ship was after that date? 

A. From the information which came to me | understood it to be 
in Mr. Green, through his agent, Cummings. 

(). At any rate, you had nothing to do with it? 

A. No, sir. 

@. Mr. McAllister speaks of a conversation or agreement between 
you and him, occurring shortly after the date of your entry, to the 
ellect, us | understand him, that you agreed that Robertson after 
foreclosure could have the property back by paying the amounts 
which he mentions, or some other amounts. I wish to ask you 
whether you made any agreement with Mr. MeAllister on that 
oecasion of that nature. 

A. Never made such an agreement, or any agreement of a similar 
character, with him or any one. 

(). Do you remember Mr. Frank J. Smith calling, on or about 
August 50, 1878, with a letter from Mr. Robertson upon the subject 
of the surrender of the property if 
A. I have some recollection of lis calling. 

Ad. Ile is an attorney who has testified in this case? 

A. I know Mr. Smith. 

(). Mr. Smith speaks of an arrangement that there was to 

842. =beasale in which the property was to be bought in by the 

holder of the security, and Robertson was to have the right 

to take the property by paying the incumbrance, interest, and cost 

as soon as he got through his bankruptcy proceedings and was at 

liberty to take title. I will ask you what arrangement or agree- 

ment had been made or was made between you and Mr. Smith on 
that subject. 

A. There was no arrangement or agreement whatever made by 
me with Mr. Smith on that subject. 

(). Had you some acquaintance with Mr. Smith before that time? 

A. I had a little acquaintance with Mr. Smith, as practising at- 
torney, prior to that time. 

Q. Do you remember whether you had seen him in connection 
with this business before that day, when he brought in the letter of 
Robertson, August 50th ? 

A. Iam not aware that I had; I think not. 

(). Do you know whether at that time Mr. Smith knew that you 
were acting or had been acting under written correspondence with 
Mr. Green, your principal ? 

A. I told him, and therefore he was aware that I had instruc- 
tions from Mr. Green to proceed to foreclose the trust deed. 

(). Mr. Smith refers to the question of the paper in which the 
advertisement of the sale was mentioned between you and him and 
speaks of the Legal News as being the paper proposed by him for 


. 
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the insertion of the notice : do you recollect whether there ever Was 
a question or discussion among the members of the bar and those 
interested in real estate foreclosures concerning the propriety of the 
publication of notices in the Legal News? What can you say upon 
that matter ? 

Objected to as Incompetent. 

A. I remember there was a period during which there was 

843 a discussion in respect to the Legal News, whether it was a 

newspaper of general circulation within the meaning of the 

law and proper to insert foreclosure notices In under the law; at 
what period of time that question was mooted [ don’t recollect. 

(). Do you remember whether the Legal News had been estab- 
lished and had been in operation as a medium for the publication 
of notices some time before that? 

A. I should think it had. 

(). Can you rive SOTHC date, idea, as to the time in) years ‘4 

A. | cannot. 

(). That being 1878 ? 

A. I should not be able to reeall how long a time the Le rit News 
had been published. 

Q. Could you state the number of years which would be certainly 
within bounds? 

A. For notices of this sort ? 

(). Sale notices OF any legal notices, 

A. I should think it must have been for several. years prior to 
1S75. 

Q. Do you know whether such notices as this were frequently pub- 
lished al that time in the Legal News? 

A. I think they were. I think there was an act of the Legislature 
of Illinois passed at one time, at the instance or in the interest of 
the Legal News, declaring itto bea newspaper of general circulation 
in Which notices might lawfully be published, but when that act 
Was passed | don't know. After the passage Ol the act some previ- 
ous doubts, [ think, were removed as to that journal being a news- 
paper of general circulation in the eyes of the law; whether that 
was before or after 1878 I don’t exactly remember. 

@. At the time of inserting this notice in the Weekly 
844 Journal, what information had you as to the amount of the 
city circulation of that paper? 

Objected to. 


A. I don’t recall what specific information I had on that point. I 
knew they published a weekly edition of the Journal. As to the ex- 
tent of its circulation, I don’t think I had any specific information. 
| don’t remember that I had any. 

Q. Ilad you inserted other notices of that character in the same 
paper before ? 


( bjected to. 


Q. Do you know of others having inserted notices in the same 
paper before ? 
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A. My impression is I had inserted such notices before, but I can’t 
state from positive recollection in regard to any particular case. 

(). How as to other trustees’ sales in which you were not con- 
cerned ? 

A. | don’t know that I can speak from recollection as to other 
trustees’ sales being published in the Weekly Journal. 

(). I will ask you whether you made any arrangement with Mr. 
McAllister or anybody else for the insertion of the notice in that 
paper to keep secret or suppress the fact of this trustees’ sale ? 

A. No, sir. I have published a great many foreclosure sales made 
under trust deeds prior to 1875, while the notice which was required 
to be in a daily paper; I have published a great many of them in the 
Journal, so far as 1 can remember, and I presume when a weekly 
notice came to be required published it in the Journal for the rea- 
sons I had been dealing with them in the daily edition. I know of 
no other reason. 

(). You speak of a weekly notice. How was the weekly notice dis- 

tinguished from the other notices to which you have alluded ? 
S45 A. Prior to 1875, if I am correct as to dates, there was no 

law in Illinois regulating the terms of foreclosure sales under 
the powers OF the extent of notice to be given. I had my blank 
printed, which required a certain number of days—twenty or thirty 
days—by publication in some daily newspaper. This form I used, 
and in the foreclosure made under the trust deeds the advertise- 
ments were made in daily newspapers. In 1875, if I am correct as 
to the year, the General Assembly intervened by a statute regulat- 
ing the extent and character of the notice which was to be given 
upon foreclosure sales, providing, if [ remember correctly, that the 
notice should be published once a week for four consecutive weeks, 
ana that the notice should be thirty days before the sale. 

(). That class of notices was what you refer to as weekly notices ? 

A. That is what I refer to when I speak of weekly notices. 

(). What, if any, interest had you personally or as trustee under 
this Robertson deed of trust in having a secret and suppressed sale 
rather than an open one? 

A. No interest whatever. 

(). Was Mr. Green desirous of collecting his money on that se- 
curity ? 

A. He was. He wrote me repeated letters in regard to the default 
in interest and the accumulations of taxes. 

(). Did he ever give you any instructions which indicated that he 
desired to hold the property rather than collect his money t 


Objected to. 


A. He gave me no instructions except those which appear in the 
letters and correspondence, the whole of which I think has been in- 
troduced into this record. [am not aware of any letters from Mr. 
Green to myself and my firm other than those which appear of 

record. They constitute the whole, probably, of my corre- 
$46 spondence with Mr. Green. 
Q. If he gave you any such instructions looking to hold- 
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ing this land as something he preferred to getting his money, It is 
in this record, as you unclerstand ? 

A. Yes, sir; he gave me no instructions, and if there were any 
they are in the record. 

(). I will ask you whether you did anything or made any effort 
LO obtain, by se or Cy of notice or otherwise, thisland for Mr. Green 
in pret re nes LO or tting his money by foreclosure and sale 4 

A. | did not. 

(). What was your information on August 30, 1878, or at the time 
when this letter that you sp ak of, of Aug. 29), S738, from ltobertson 
was placed in your hands by his attorney—what was your informa- 

hat time of the pecuniary condition of Wim, 


: | | | oe 
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S. Robertson ” 
Oly cle (| iQ. 


A. \ly information Wiis that he did hot pay his interest and 
taxes and his circumstances were impecunious, and the letter | have 
referred to, of Aug. 20, gave me the information that he was ad- 
vised to settle his affairs under the bankruptey statute. 

J. You remem be r, of course, the antecedent deed of trust yf 
Nathan S. Grow to Ben). I: Gallup ? 

A. I do. 

(). What was the relation of this Robertson deed of trust of April 
9 1877. to the Grow deed of trust? 

A. It was a new security for the old debt under an arrangement 
with Robertson, by which he undertook to pay the old debt and 
eave a trust deed on the same property to secure If. 

). What. 1 anything, did you ever say, after the execution of the 


tobe rtson deed of trust, to C, I. Me OY or any one else. as to the 


Grow deed of trust not having been paid and being still in force? 
S47 Objected to because the witness has already testified on that 

subject and no new testimony COncecroInNg it has been intro- 
duced. 


A. I presume I stated to Mr. MeCoy 


{ hyve et dl LO. 


A. If he made the inquiry of me, the exact facts — that it was an 
old deed of Grow assumed by Robertson and secured by the new 
deed of trust; I cannot say I have an affirmative recollection 
of the details of a conversation with Mr. MeCoy, although I think 
| do recollect having fl conversation with him. 

(). | will ask you if you ever said to Mr. MeCoy, after the exam- 
ination of the Robertson deed of trust of April 2, 1877, that the 
Grow deed of trust was still outstanding or unpaid; that the debt 
secured by the Grow deed of trust was unpaid ? 

A. may have said LO him that the original loan to Grow had 
never been repaid, but was resecured by Robertson’s deed of trust. 

Q. What, if anything, did you ever say to him to convey to him 
the impression that both those deeds were outstanding for their face, 
making $70,000 incumbrance? | 
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A. Nothing, so far as I know or believe. 
Adjourned to 2 p. Mm. to-morrow. 


545 KpWARD A. CUMMINGs, a witness recalled on behalf of the 

defendants, being first duly sworn, was examined in chief by 
Mr. Pappock before Henry W. Bishop, master in chancery, the 12th 
day of April, A. D. 1886: 


(). You have been examined on former occasions, I believe, in the 
suit of James Taylor vs. William Scott Robertson and others? 

A. I have. 

Q. You have testified in regard to receipts and expenditures on 
Mr. Green’s account down to June 12, 1885, as I understand it ? 

A. I have. 

Q. Have you received and disbursed anything for Mr. Green since 
that time with regard to this property? 

A. I have. 

(). Will you please state generally the results in dollars and cents of 
those transactions from June 12, 1885, down to April 1, 1886, and 
please annex, In explanation of your genera! statement, a statement 
in detail, by quarters and in items, of those matters, corresponding 
In form to your previous statements? 

A. | have received from the date of the last statement to March 
51, 1886, $4,922.83 and have disbursed $1,781.07. I annex as part 
of my deposition the detailed statement called for, marked “ Exhibit 
2.” Of the amount of disbursements $338.64 have been retained by 
me as commissions for services. ‘This amount is made up of 5 per 
cent. on $3,072.87, being $153.64, and 10 per cent. on $1,849.96, 
being $185; total, $833.64. 

. Q. Whatis the explanation of the difference of commission rate ? 

A. The 5 per cent. is the rate charged upon the larger amounts 

collected—the stores and the dwellings ; the 10 per cent. 1s 
849 upon the rooms, the leases of the rooms running all the way 
from $3.50 to $30. 
(©. State whether these rates are usual for the character of the 
business you have described, respectively ? 

A, They are the rates that we usually charge for this class of 
business, and the same that we are charging Mr. Green on other 
property. 

Q. When did you begin to collect this rent for Mr. Green ? 

A. In 1878. 

(). Do you remember when the trustee made his sale of those 
premises under the trust deed in October, 1878? 

A. My recollection is that it was made during the month of Octo- 
ber, 1S78. 

(). I will ask you what, if anything, was done by Mr. Green or by 
you fcr Mr. Green with regard to the possession of said property and 
the management of its rents after the trustee’s sale of October 7, 
1S78? 

A. The possession of the property was held for Mr. Green, and 
leases made to tenants in his name. 
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(). Do you recollect. to whom you made any leases along about 
the time in the name of Mr. Green ? 

A. We made a lease on the Ist of November, 1878, of a portion of 
the premises to a man by the name of Sumner; on the Ist of De- 
cem ber. IS7S., Wwe made il lease of another portion of the premises to 
a Mrs. Burtis; on the Ist of May, 1879, we renewed all expiring 
leases in the name of Mr. Green. Do you want the names of the 
parties t 
(). If you recollect the names, or as many as you do recollect. 


Objected to as incompetent generally. 


A. The names of the tenants whose leases were renewed 
S50 were A.& A. H. Howes, Julia K. Burtis, Joseph Rogerson, and 
new leases were made to M. Il. Daly and to Neal MeMaullen. 
Q. By whom were the negotiations carried on leading to these re- 
newals that you have spoken of? 
A. They were done by myself, 
(). In whose name did you act on those occasions 4 
A. In the name of Mr. David R. Green. 
(). Ilave you any of those original leases to which you have re- 
ferred ? 
A. I have. 
(). Will you please exhibit the same to the master, -to be marked 


as exhibits to your testimony ° 
Objected LO. 
A. I will. 


(. Will you please state them in the order of their dates and give 
the parti Ss lo those I ases and the premises le ased ? 

a, November 1, Isis, a lease was made to Samuel Summer of the 
basement of No. 491 West Madison St. - 

(). Give also the rental. 


Objected to. 


, 


A. At the rate of $10 per month, marked Exhibit A. 

On November 27, S75, a lease was made by David R. Green to 
Mrs. Julia A. Burtis of the dwelling-house 54 Shelton St., at 35 per 
month, marked Exhibit B. 

On the 25th of Mareh, 1S79.a lease was made by David R. Green 
to Julia A. Burtis of same premises, from May 1, 1879, to April 30, 
ISSO, at 855 per month, marked Exhibit C. 

()n) the 2 Ist of March, 1S7%, il lease was made by David R. 
So] Green to Allen Howes and Abbey H. Howes of the dwelling- 
house 52 Sheldon St., from May 1, 1879, to April OU, LSSO, at 

$40 per month, marked Exhibit D. 

On the 6th of March, 1879, a lease — made between David R. 
Green and Joseph Rogerson of the store and basement 487 West 
Madison street, from May 1, 1879, to April 50, 1880, at $40 per month, 
marked Exhibit E. 

On April 14, 1879,a lease was made between David R. Green and 
M. H. Daly of the store 491 West Madison St., from the Ist day 
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of May, 1879, to the 50th of April, 1880, at $60 per month, marked 
exhibit F. 

On the 25th day of April, 1879, a lease was made between David 
R. Green and Neal MeMullen of the store 489 West Madison St., 
from the Ist day of May, 1879, to the 30th day of April, 1880, at 
$35 per month, marked Exhibit G. 

(. How has it been with the subsequent dealings in regard to 
leases of this property from that time down to the present time, in 
the name of Mr. Green or otherwise ? 

A. Until the death of Mr. Green all leases were made in the name 
of Mr. David R. Green. 

(). And since that time? 

A. In the name of the heirs to his estate. 

(). Has Mr. Peabody or any other third party, to your knowledge, 
interfered with the possession of or collection of those rents ? 

A. He has not. 

(). Do you know of any secrecy connected with the action 
852 of Mr. Green-in taking possession of that property after the 
trustee’s sale and in renting it In his own name? 

A. I do not. 

). Was there any ? 
A. There was not. 

(). How were those things done ? 

A. In the usual course of business. 

(). State whether or not this change of possession did become 
known among the tenants of that building after Mr. Peabody’s deed 
of October 7, 1878. 


Objected to. 


A. I think so; there was no endeavor in any way to keep it from 
them. 

Q. How was it with regard to contracts with tradesmen or others? 

A. These were made in our name. 

(). In your name as k. A. Cummings ? 

A. As agents. 

(). How was it with regard to Mr. Peabody’s name appearing on 
any of those contracts or dealings or brought forward or held out in 
any way by you? 

A. We had no business relations whatever with Mr. Peabody in 
relation to this property from the time it was turned over to us ; 
never made any reports to him; never consulted with him, and 
never had any advice or received any instructions from him. 


No ecross-examination. 


By consent of counsel, signatures of witnesses were waived. 
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855 Norruern Disrrict or ILLINOIS, 88: 


I, William H. Bradley, clerk of the district court of the United 
States for said northern district of [\linois, do hereby ce rtify the 
above and foregoing to bea true copy of page 1 of Schedule A2, at- 
tached to the petition of William Scott Robertson for adjudication 
of bankruptey, filed August 31, 1878, at 9.15 a. m., in the matter of 
William Scott Robertson, bankrupt, in bankruptcy, as appears from 
the records and original thereof now in my custody. 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
ninth day of April, A. D. 1556. 

[SEAL. | WM. H. BRADLEY, Clerk. 
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This agreement, made this first (Ist) day of November, in the 
year of our Lord one thousand eight hundred and seventy-ecight, 
between David R. Greene, party of the first part, and Samuel Som- 
mer, party of the second part, witnesseth: 

That the party of the first part, for and in consideration of the 
agreements hereinafter mentioned to be kept and performed by the 
sald party of the second part, his executors, administrators, and 
assigns, has leased to the said party of the second part the basement 
in the three-story stone-front building known as No, 491 W. Madi- 
son street, in the city of Chicago, State of Illinois, at a monthly 
rental of ten ($10) dollars, payable on the first day of every month, 
In advance, at the office of EK. A. Cummings «& Co.,1n said city of 
Chicago, said premises to be kept by said second party fora laundry 
and for no other purpose, 

It is expressly understood and agreed by and between the 
SO7 parties hereto that this lease nay be terminated by either of 
the said parties hereto by 50 days’ notice in writing. 

And the said party of the second part further agree- with the said 
party of the first part that said party of the second part has received 
said demised premises in good order and condition, and that at the 
expiration of the time in this lease mentioned or sooner, determina- 
tion thereof by forfeiture, he will yield up the said premises to the 
said party of the first part in as good condition as when the same 
were entered upon by the said party of the second part, loss by fire, 
or inevitable accident, or ordinary wear excepted, and also will keep 
the said premises in good repair during this lease at his own ex- 
pense. 

It is further agreed by the said party of the second part that 
neither he nor his legal representatives will underlet said premises 
or any part thereof or assign this lease without the written assent of 
the said party of the first part had and obtained thereto; and said 

second party further aerees not to keep il dog or other offen- 
SoS sive animal upon said premises nor put up any placard or 
sign upon said premises without the consent of said first 
party in writing first had and obtained thereto. 
It is expressly understood and agreed by and between the parties 
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aforesaid that if the rent above reserved or any part thereof shall 
be behind or unpaid on the day of payment whereon the same 
ought to be paid as aforesaid, or if default shall be made in 
any of the ugreements herein contained to be kept by sald party 
of the second part, his executors, administrators, and assigns, it 
shall and may be lawful for the said party of the first part, his heirs, 
executors, administrators, agent, attorney, or assigns, at his election, 
to declare said term ended, and into the said premises or any part 
thereof, either with or without process of law, to re-enter and the said 
party of the second part orany other person or persons occupying in 
or upon thesame to expel, remove, and put out, using said force as 
may be necessary in so doing, and the said premises again to 
Sov repossess and enjoy as in his first and former estate, and to 
distrain for any rent that may be due thereon upon any prop- 
erty belonging to said party of the second part, whether the same be 
exempt from execution and distress by law or not; and the said party 
of the second part in that case hereby agrees to waive all legal rights 
which he now has or may have to hold or retain eny such property 
under any exemption laws now In force In this State, or in any other 
way, meaning and intending hereby to give to the said party of the 
first part, his heirs, executors, administrators, or assigns, a valid and 
first lien Upon any and all voods and chattels and other prop- 
erty belonging to the said party of the second part as security 
for the payment of said rent in manner aforesaid, anything here- 
inbefore contained to the contrary notwithstanding. 
And the said party of the second part hereby waives his right to 
any demand of rent or the possession of the premises leased herein, 
but the simple fact of the hon-payiment of the rent reserved 
SOU shall constitute a forcible detainer as aforesaid. 

And it is further agreed by and between the parties that the 
party of the second part shall pay and discharge all costs and attor- 
hey s’ fees and expenses that shall arise from enforcing the apree- 
ment of this lease by the party of the first part. 

In witness whereof the said parties have hereunto set their hands 
the day and year first above written. 
In presence of— 
DAVID R. GREEN, 
By Ek. A. CUMMINGS, Agent. 
SAMUEL SOMMERS. 


(Endorsed :) N. B. Particular attention is called to the clause re- 
quiring tenants to give 30 days’ notice when they wish to give up 
premises, 
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This indenture, made this twenty-seventh day of November, in 
the vear of our Lord one thousand eight hundred and seventy-eight, 
between David R. Greene, party of the first part, and Mrs. Julia A. 
Burtis, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the covenants and agreements hereinafter mentioned to be kept and 
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performed by the said party of the second part, her executors, ad- 
ministrators, and assigns, has demised and leased to the said party 
of the second part all those premises situate, lying, and being in the 
city of ( hicago, In the county of Cook, in the State of [}linvis, known 
and described as follows, to wit: 
The three-story and basement brick dwelling, situate and known 
as number 54 Sheldon street, to be occupied by said second party 
for her private family residence and dress-making parlors : 
S62 To have and to hold the said above-deseribed premises, with 
the appurtenances, unto the sald party of the second part, her 


executors, administrators, and assigns, from the first (Ist) day of 


May, in the year of our Lord one thousand eight hundred and sev- 
enty-eight, for and during and until the thirtieth (50th) day of April, 
eighteen hundred and seventy-nine. 

And the said party of the second party, in consideration of the 
leasing of the premises aforesaid by the said party of the first part 
to the said party of the seeond part, does covenant and aueree with 
said party of the first part, his heirs, executors, administrators, and 
ASsleNs, Lo pay the said party of the first part as rent for said prem- 
ises the sum of one hundred seventy-five ($175.00) dollars in equal 
monthly instalments of thirty-five ($55) dollars each on the first day 
of each and every month, in advance, at the office of E. A. Cummings 
& Co., in Chicago, during the entire term of this lease. Said party 

of the first part shall have the right to put up nouces to rent 
Sbo and show the premises at reasonable hours for thirty days 

prior to the expiration of this lease ; and the said party of the 
second part further covenants with the said party of the first part 
that said party of the second part has received said demised prem- 
ises In good order and condition, and that at the expiration of the 
time in this lease mentioned or sooner, determination thereof by 
forfeiture, she will yield up the said premises to the said party of the 
first part in as good condition iis when the Sume Were entered upon 
by the said party of the second part, loss by fire or inevitable aecci- 
dent or ordinary wear excepted, and also will keep the said premises 
In good repair during this lease at her own expense. 

It is further agreed by the said party of the second part that 
neither she nor her legal representatives will underlet said premises 
or any part thereof or assign this lease without the written assent of 
the said party of the first part had and obtained thereto. 

And the said party of the second part, for herself, her exec- 
S64 utors, administrators, and assigns, agrees further to pay (in 
addition to the rents above specified) all water rents taxed, 
levied, or charged on said premises for and during the time for 
which this lease is granted, and save said premises and the said party 
of the first part harmless therefrom, and she will keep said premises 
inaclean and wholesome condition, in accordance with the ordi- 
nances of the city and directions of the health officers. 

And it is further agreed that all plumbing, water-pipes, gas-pipes, 
and sewerage shall be at the risk of the said party of the second 
part: 

And provided the said party of the first part shall pay for any 
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water rent or for repairs of hydrants, supply or waste pipes or sewers 
on said premises which may be ordered by the board of publie 
works, or for the removal of any night soil removed by the order or 
direction of the board of health or any of itsofficers. The amount so 
paid shall be considered as additional rent, and the said party of 

the first part may collect the same of the said party of the 
865 second part in thesame manner as other rents under this 


lease. 
It is expressly understood and agreed by and between the parties 
aforesaid that if the rent above deserved or any part thereof shall 


be behind or unpaid on the day of payment whereon the same 
ought to be paid as aforesaid, or if default shall be made in any of 
the covenants or agreements herein contained to be kept by the said 
party of the second part, her executors, administrators, and assigns, 
it shalland may be lawful for the said party of the first part, his 
heirs, executors, administrators, agent, attorney, or assigns, at his 
election, to declare said term ended, and into the said premises 
or any part thereof, either with or without process of law, to re- 
enter and the said party of the second part or any other person 
or persons occupying in or upon the same to expel or remove and 
put out, using such force as may be necessary in so doing, and the 
said premises to again to repossess and enjoy as in his first and 

former estate, and to distrain for any rent that may be due 
866 thereon upon any property belonging to said party of 

the second part, whether the same be exempt from ex- 
ecution and distress by law or not; and the said party of the 
second part in that case hereby agrees to waive all legal rights 
which she now has or may have to hold or retain any such 
property under any exemption laws now in force in this State 
or in any other way, meaning and intending hereby to give to the 
said party of the first part, his heirs, executors, administrators, or 
assigns, a valid and first lien upon any and all goods and chattels 
and other property belonging to the said parties of the second part 
as security for the payment of said rent in manner aforesaid, any- 
thing hereinafter contained to the contrary notwithstanding. 

And if at any time said term shall be ended at such election of 
said party of the first part, his heirs, executors, administrators, or 
assigns, as aforesaid, or in any other way, the said party of the second 

part, her executors, administrators, and assigns, do hereby 
867 covenant and agree to surrender and deliver up the said 

above-described premises and property peaceably to said party 
of the first part, his heirs, executors, administrators, and assigns, 
iimediately upon the determination of the said term as aforesaid, 
and if she shall remain in possession of the same after such default 
or after the termination of this lease in any of the ways above 
named she shall be deemed guilty of a forcible detainer of said 
premises under the statute, and shall be subject to all the conditions 
and provisions above named and to eviction and removal, forcibly or 
otherwise, with or without process of law, as above stated. 

And the said party of the second part hereby waives her right to 
any notice from said party of the first part of his election to declare 
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parties aforesaid that if the rent above reserved, or any part 
thereof, shall be behind or unpaid on the day of payment whereon 
the same ought to be paid as aforesaid, or if default shall be made 
in any of the covenants or agreements herein contained to be kept 
by the said party of the second part, her executors, administrators, 
and assigns, itshall and may be lawful for the said party of the first 
part, his heirs, executors, administrators, agent, attorney, or assigns, 
at his election, to declare said term ended and into the said prem- 
ises or any part thereof, with or without process of law to re-enter 
and the said party of the second part or any person or persons 
occupying In or Upon the same to expel, remove, and put out, using 
such force as may be necessary in so doing, and the said premises 
again to repossess and enjoy as in his first and former estate, and 
to distrain for any rent that may be due thereon upon any property 

belonging to said party of the second part, whether the same 
875 be exempt from execution and distress by law or not; and 

the said party of the second part in that case hereby agrees 
to waive all legal rights which she now has or may have to hold or 
retain any such property under any exemption laws now in force 
in this State, or in any other way, meaning and intending hereby 
to give to the said party of the first part, his heirs, executors, ad- 
ministrators, or assigns, a valid and first lien upon any and all 
goods and chattels and other property belonging to the said party 
of the second part as security for the payment of said rent in 
manner aforesaid, anything hereinbefore to the contrary notwith- 
standing. 

And if at any time said term shall be ended at such election of said 
party of the first part, his heirs, executors, administrators, or assigns, 
as aforesaid, or in any other way, the said party of the second part, her 
executors, administrators, and ASSIENS, do hereby covenant and agree 
to surrender and deliver up the said above-described prem- 
ises and property peaceably to said party of the first part, his 
heirs, executors, administrators, and assigns, immediately 
upon the determination of the said term as aforesaid, and if she 
shall remain in possession of the same six (6) days after such default, 
or after the termination of this lease in any of the ways above named, 
she shall be deemed guilty of a forcible detainer of said premises 
under the statute, and shall be subject to all the conditions and pro- 
visions above named, and to eviction and removal, foreibly or other- 
wise, with or without process of law, as above stated: and the said 
party of the second part hereby waives her right to any notice from 
said party of the first part of his election to declare this lease at an 
end under any of its provisions or any demand for the payment of 
rent or the possession of the premises leased herein, but the simple 
fact of the non-payment of the rent reserved shall constitute a forci- 
ble detainer as aforesaid. 
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And it is further expressly understood and agreed between 
the said parties that in case the sald party of the second part 
shall abandon said premises, or any part thereof, during the 
continuance of said term the said party of the first part may, at his 
option, without notice and either in his own name oras the agent of 
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the said party of the second part, relet said premises or any part 
thereof on such terms and.for such rents as he may deem expedient 
or proper, and such reletting shall not operate as a termination of 
this lease or as a waiver of any right whatever which the said party 
of the first part would otherwise have to hold the said party of the 
second part responsible for the rent above reserved, and, in case said 
premises or any part thereof shall be relet as aforesaid the said 
party of the first part shall collect the rent therefor from the person 
or persons to whom the same shall be relet and, after paying the 
expenses of such reletting and collection, apply what remains of the 
amount received by him on account of the rent due or to be- 

come due from the said party of the second part under this 
S78 lease. 

And it is further covenanted and agreed by and between 
the parties that the party of the second part shall pay and discharge 
all costs and attorneys’ fees and expenses that shall arise from en- 
forcing the covenants of this indenture by the party of the first 
part. 
In witness whereof the said parties have hereunto set their hands 
and seals the day and year first above written. 

In presence of— 
) DAVID R. GREENE, [seat.] 
By Ek. A. CUMMINGS, 
Att’y-in- Facet: 
JULIA A. BURTIS. — [seat] 
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This indenture, made this twenty-first day of March, in the year 
of our Lord one thousand eight hundred and seventy-nine, between 
David R. Greene, party of the first part, and Allen Howes and Abbie 
H. Ilowes, his wife, party of the second part, witnesseth: 

That the said party of the first part, for and in consideration of 
the covenants and agreements hereinafter mentioned to be kept and 
performed by the said party of the second part, their executors, ad- 
ministrators, and assigns, has demised and leased to the said party 
of the second part all those premises situate, lying, and being in the 
city of Chicago, in the county of Cook, in the State of Illinois, known 
und described as follows, to wit, the three-story and basement brick 
dwelling situate — number 52 Sheldon street, to be occupied by said 
second party for their private family residence: 

To haveand to hold the said above-described premises, with 

S80 _— the appurtenances, unto the said party of the second part, his 

executors, administrators, and assigns, from the first (1st) day 

of May, in the year of our Lord one thousand eight hundred and 

seventy-nine, for and during and until the thirtieth (50th) day of 
April, eighteen hundred and eighty. 

And the said party of the second part, in consideration of the leas- 
ing of the premises aforesaid by the said party of the first part to the 
suid party of the second part, does covenant and agree with said 
party of the first part, his heirs, executors, administrators, and assigns, 
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to pay the said party of the first part as rent for said premises the 
sum of four hundred eighty ($480) dollars, payable in installments 
of forty (40) dollars each on the first day of each and every month, 
in advance, at the office of E. A. Cummings & Co., in Chicago, dur- 
Ing the entire term of this lease. 
Said party of the first part shal] have the right to put up notices 
to rent and show the premises at reasonable hours for thirty 
SS] days prior LO the expiration of this lease. 

And the said party of the second part further covenants 
with the said party of the first part that said party of the second 
part has received said demised premises in good order and condition, 
and that at the expiration of the time of this lease mentioned or 
sooner, determination thereof by forfeiture, they will yield up the 
said premises to the said party of the first part in as good condition 
is when the Satne were entered Upon by the said party of the St cond 
part, loss by fire or inevitable accident or ordinury wear excepted, 
and also will keep the said premises in good repair during this Jease 
at their own expense. 

It is further agreed by the said party of the second part that 
neither they nor their legal representatives will underlet said prem- 
ises, or any part thereof, or assign this lease without the written as- 
sent of the said party of the first part had and obtained thereto 

And the said party of the second part, for themselves, their 
8$2 _— executors, fadministrators, and assigns, agree further, to, for, 

and during the time for which this I ase 1s granted, that this y 
will keep sald premises in il clean and wholesome condition, in ac- 
cordance with the ordinances of the city and directions of the health 
officers. , 

And it ts further agreed that all plumbing, water-pipes, gas-pipes, 
and sewerage shall be at the risk of the sald party of the si cond 
part, 

It is expressly understood and agreed by and between the parties 
aforesaid that if the rent above reserved Or any part thi reot shall 
be behind or unpaid Ol) the day of payment whereon the Salhe 
ought LO be pad, ils aforesaid, or if default shall he made in) any O1 
the covenants and agreements herein contained to be kept by the 


said party of the second part, their executors, administrators, 


and assigns, it shall and may be lawful for the said party of 
the first part, his heirs, executors, administrators, agent, attorney, 
or assigns, at his election, to declare said term ended, and into the 

said premises or any part thereof, either with or without 
SS3 process of law, to re-enter and the said party of the second 

part or any other person or persons occupying in or Upol 
the same to expel, remnove, and put out, using such force as may be 
necessary In so doing, and the said premises again to repossess and 
enjoy as in his first and former estate, and to distrain for any rent 
that may be due thereon upon any property belonging to said party 
ot the second part, whether the Sale be exempt from execution and 
distress by law or not; and the said party of the second part in that 
case hereby agree to waive all legal rights which they now have or 
may have to hold or retain any such property under any exemption 


c 
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laws now in force in this State, or in any other way, meaning and 
intending hereby to give to the said party of the first part, his heirs, 
executors, administrators, or assigns, a valid and first lien upon any 
and all goods and chattels and other property belonging to the said 

party of the second part as security for the payment of said 
S54. sr rent in manner aforesaid, anything hereinbefore contained to 

the contrary notwithstanding ; and if at any time said term 
shall be ended at such election of said party of the first part, his 
heirs, executors, administrators, or assigns as aforesaid, or in any 
other way, the said party of the second part, their executors, admin- 
istrators, and assigns, do hereby covenant and agree to surrender 
and deliver up the said above-described premises and property peace- 
ably to said party of the first part, his heirs, executors, adminis- 
trators, and assigns, immediately upon the determination of the said 


same six (6) days after such default, or after the termination of this 
lease in any of the ways above-named, they shall be deemed guilty 
of a forcible detainer of said premises under the statute and shall 
be subject to all the conditions and provisions above named, and Lo 
eviction and removal, forcibly or otherwise, with or without process 
of law, as above stated. 
And the said party of the second part hereby waives their 
SSO right to any notice from said party of the first part of his elee- 
tion to declare this lease at an end under any of its provis- 
lons or any demand for the payment of rent or the possession of the 
premises leased herein, but the simple fact of the non-payment of 
the rent reserved shall constitute a forcible detainer as aforesaid. 
And it is further expressly understood and agreed between the 
said parties that in case the said party of the second part shall aban- 
don sald premises or any part thereof during the continuance of 
said term the said party of the first part may, at his option, without 
notice, and either in his own name or as the agent of the said party 
of the second part, relet said premises or any part thereof on such 
terms and for such rents as he may deem expedient or proper, and 
such reletting shall not operate as a termination of this lease or as 
a waiver of any right whatever which the said party of the first 
part would otherwise have to hold the said party of the second part 
responsible for the rent above reserved, and in case said prem- 
88H ises or any part thereof shall be relet as aforesaid the said 
party of the first part shall collect the rent therefor from the 
person or persons to whom the same shall be relet, and, after pay- 
ing the expenses of such reletting and collection, apply what remains 
of the amount received by him on account of the rent due or to be- 
come due from the said party of the second part under this lease. 
And it is further covenanted and agreed by and between the 
parties that the party of the second part shall pay and discharge all 
costs and attorneys’ fees and expenses that shall arise from enforcing 
the covenants of this indenture by the party of the first part. 
In witness whereof the said parties have hereunto set their hands 
and seals the day and year first above written. 
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It is understood said first party is to pay the water rent during 
the term of this lease. 
i the presence of— 

ALLAN HOWE. SEAL. 

ABBIE H. HOWE. SEAL. 

DAVID R. GREENE. [seau.) 

Kb. A. CUMMINGS, 
Ilis Att’y-in- Fact. 


S87 exuiir FE. H. W. B. 


This indenture, made this sixth day of March, in the year of our 
Lord one thousand eight hundred and seventy-nine, between David 
Rt. Greene, party of the first part, and Joseph Rogerson, party of the 
second part, witness th : ; 

That the party of the first part, fur and in consideration of the 
covenants and agreements hereinafter mentioned to be kept and 
performed by the said party of the second part, his executors, ad- 
miinistrators, and assigns, has demised and leased to the said party 
of the second part all those premises situate, lying, and being in the 
city of Chicago, in the county of Cook, in the State of Illinois, known 
and deseribed as follows, to wit: 

‘The first floor or store and the basement of three-story-and-base- 
ment brick and stone building situate and known as number 487 
West Madison street, to be occupied by said second party for the 

undertaking business: 
SSO To have and to hold the said above-described premises, 
with the appurtenances, unto the said party of the second 
part, his executors, administrators, and assigns, from the first day 
of May, in the year of our Lord one thousand eight hundred and 
seventy-nine, for and during and until the thirtieth (50th) day of 
April, eighteen hundred and eighty. 

And the said party of the second part, in consideration of the 
leasing of the premises aforesaid by the said party of the first part 
to the said party of the second part, does covenant and agree with 
sid party of the first part, lis heirs, CXCCULOPrS, administrators, and 
assigns, to pay the said party of the first part, as rent for said premi- 
ses, the sum of four hundred and eighty ($480) dollars, payable in 
sums of forty (S840) dollars each on the first day of every month, in 
advance, at the office of E. A. Cummings & Co., until the whole 
sum 1s paid, 

Said party of the first part shall have the right to put up notices 

to rent and show the premises at reasonable hours for 

S89 —s thirty days prior to the expiration of this lease. ; 
And the said party of the second part further covenants 
with the said party of the first part that said party of the second part 
has recelved said demiused premises in cood order and condition, 
and that at the expiration of the time in this lease mentioned or 
sooner, determination thereof by forfeiture, he will yield up the said 
premises to the said party of the first part in as rood condition as 
when the Sume were ¢ ntered upon by the sald party of the second 
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part, loss by fire or inevitable accident or ordinary wear excepted, 
and also will keep the said premises in good repair during this lease 
at hisown expense. 

And it is further agreed by the said party of the second part that 
neither he nor his le gal representatives will underlet said premises 
or any part thereof or assign this lease without the written assent 
of the said party of the first part had and obtained thereto. 

And the said party of the second part, for himself, his ex- 
890 —_ ecutors, administrators, and assigns, agrees further to pay (in 
addition to the rents above specified) all water rents taxed, 
levied, or charged on said premises for and during the time for which 
this lease is granted, and save said premises and the said party of 
the first part harmless therefrom, and that he will keep said prem- 
ises in a clean and wholesome condition, in accordance with the 
ordinances of the city and directions of the health officers. 

And itis further agreed that all plumbing, water-pipes, gas-pipes, 
and sewerage shall be at the risk of the said party of the second 
part: 

And provided the said party of the first part shall pay for any 
water rent or for repairs of hydrants, supply or waste pipes or sewers 
on said premises which may be ordered by the board of publie 
works, or for the removal of any night soil removed by the order 
or direction of the board of health or any of its officers, the amount 
so paid shall be considered as additional rent, and the said party of 

the first part may collect the same of the said party of the 
891 second part in the same manner as other rents under this 
lease. 

It is expressly understood and agreed by and between the parties 
aforesaid that if the rent above reserved or any part thereof shall 
be behind or unpaid on the day of pavinent whereon the same ought 
to be paid as aforesaid, or if default shall be made in any of the 
covenants or agreements herein contained to be kept by the said 
party of the second part, his heirs, executors, administrators, and 
assigns, it shall and may be lawful for the said party of the first 
part, his heirs, executors, administrators, agent, attorneys, or assigns, 
at election, to declare said term ended and into the said premises 
or any part thereof, either with or without process of law, to re-enter, 
and the said party of the second part or any other person or persons 
occupying, In,or upon the same to expel, remove, and put out, 
using such foree as may be necessary in so doing, and the said 
premises again to repossess and enjoy as in his first and former 

estate, and to distrain for any rent that may be due thereon 
892 upon any property belonging to said party of the second port, 

whether the same be exempt from execution and distress by 
law or not; and the said party of the second part in that case here by 
agrees to waive all legal rights which he now has or may have to hold 
or retain any such property under any exemption laws not in force 
in this State, or in any other way, meaning and intending hereby to 
give to the said party of the first part, his heirs, executors, adminis- 
trators, or assigns, a valid and first lien upon any and all goods and 
chattels and other property belonging to the said party of the sec- 
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ond part as security for the payment of said rent in manner afore- 
said, anything hereinbefore contained to the contrary notwith- 
standing. 

And if—any time said term shall be ended at such election of said 
party of the first part, his heirs, executors, administrators, or assigns, 
as aforesaid, or in any other way, the said party of the second part, 
his excculors, administrators, and asSsighs, do hereby covenant and 

agree to surrender and deliver up the said above-described 
$93 premises and property peacefully to said party of the first 

part, his heirs, executors, administrators, and assigns, lmme- 
diately upon the determination of the said term as aforesaid ; and if 
he shall remain in possession of the same after notice or such de- 
fault or after the termination of this lease, in anv of the ways above 
named, he shall be deemed guilty of a foreible detainer of said 
premises under the statute, and shall be subject to all the conditions 
and provisions above named, and to eviction and removal, forci- 
bly or otherwise, with or without process of law, as above stated. 

And the said party of the second part hereby waives his right Lo 
any notice from said party of the first part of his election to declare 
this lease at an end under any of its provisions or any demand for 
the payment of rent or the possession of the premises leased herein, 
but the simple fact of the non-payment of the rent reserved shall 
constitute a forcible detainer, as aforesaid. 

And it is further expressly expressly understood and agreed be- 

tween the said parties that in case the said party of the second 
S94 part shall abandon said premises or any part thereof during 
the continuance of said term, the said party of the first part 
may, at his option, without notice, and either in his own name or 
as the agent of the said party of the second part, relet said premises 
or any part thereof on such terms and for such rent as he may deem 
expedient or proper, and such reletting shall not operate as a termi- 
nation of this lease or as a waiver of any right whatever which the 
said party of the first part would otherwise have to hold the said 
party of the second part responsible for the rent above reserved, and 
in case said premises or any part thereof shall be relet, as aforesaid, 
the said party of the first part shall collect the rent therefor from 
the person or persons to whom the same shall be relet, and, after 
paying the expenses of such reletting and collection, apply what. re- 
mains of the amount received by him on account of the rent due or 
to» become due from the said party of the second part under this 
lease. 
And it is further covenanted and agreed by and between 
895 the parties that the party of the second part shall pay and 
discharge all costs and attorneys’ fees and expenses that shall 
arise from enforcing the covenants of this indenture by the party of 
the first part. 
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In witnesc whereof the said parties have hereunto set their hands 
and seals the day and year first above written. 
In presence of— 
DAVID R. GREENE, — [seat.] 
By Ek. A. CUMMINGS, 
Hlis Att'y-in- Faet. 
JOSEPH ROGERSON,  [seat.] 


896 Exuibpir H. H. W. B. 


This indenture, made this fourteenth day of April, in the year of 
our Lord one thousand eight hundred and seventy-nine, between 
David R. Greene, party of the first part, and M. H. Daly, party of 
the second part, witnesseth: 

That the said party of the first part, for and in consideration of the 
covenants and agreements hereinafter mentioned to be kept and 
performed by the said party of the second part, his executors, ad- 
ministrators, and assigns, has demised and leased to the said party 
of the second part all those premises situate, lying, and being in the 
city of Chicago, in the county of Cook, in the State of Illinois, known 
and deseribed as follows, to wit: The first floor (or store) in the three- 
story and basement brick and stone building situate number 491 
West Madison street, to be occupied by said second party as a res- 

taurant: 
SO7 To have and tohold the said above-described premises, with 
the appurtenances, unto the said party of the second part, his 
executors, administrators, and assigns, from the first day of May, in 
the year of our Lord one thousand eight hundred and seventy-nine, 
for and during and until the thirtieth (50th) day of April, eighteen 
hundred and eighty (1880). 

And the said party of the second part, in consideration of the 
leasing of the premises aforesaid by the said party of the first part 
to the said party of the second part, does covenant and agree with 
said party of the first part, his heirs, executors, administrators, and 
assigns, to pay the said party of the first part, as rent for said prem- 
ises, the sum of seven hundred and twenty (720) dollars, payable 
in monthly installments of sixty (60) dollars each, on the first day 
of each and every month, in advance, at the office of KE. A. Cum- 
mings & Co., in Chicago, during the entire term of this lease. 

Said party of the first part shall have the right to put up 
898 notices torent and show the premises at reasonable hours for 
thirty cays prior to the expiration of this lease. 

And the said party of the second part further covenants with the 
sald party of the first part that said party of the second part has 
received said demised pore mises mn good order and condition, and 
that at the expiration of the time in this lease mentioned or sooner, 
determination thereof by forfeiture, he will yield up the said prem- 
ises to the said party of the first part In as good condition as when 
the same were entered upon by the said party of the second part, 
loss by fire or inevitable accident or ordinary wear excepted, and 
also will keep the premises in good repair during this lease at his 
owh expense. 

v2— 1083 
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It is further agreed by the said party of the second part that 
neither he nor his legal representatives will underlet said premises 


or any part thereof or assign this lease without the written assent of 


the said party of the first part had and obtained thereto. 
899 ° And the said party of the second part, for himself, his ex- 

ecutors, administrators, and assigns, agrees further to pay (in 
addition to the rents above specified) all water rents taxed, levied, 
or charged on said premises for and during the time for which this 
lease is granted, and save said premises and the said party of the 
first part harmless therefrom, and that he will keep said premises in 
a clean and wholesome condition, in accordance with the ordinances 
of the city and directions of the health officers. 

And it is further agreed that all plumbing, water-pipes, gas-pipes, 
and sewerage shall be at the risk of the said party of the second 
part. 

And provided that said party of the first part shall pay for any 
water rent or for repairs of hydrants, supply or waste pipes, or 
sewers on said premises which may be ordered by the board of pub- 
lic works, or for the removal of any night soil removed by the order 

or direction of the board of health or any of its officers, the 
900 amount so paid shall be considered as additional rent, and the 

said party of the first part may collect the same of the said 
party of the second part in the same manner as other rents under 
this lease. 

[t is expressly understood and agreed by and between the parties 
aforesaid that if the rent above reserved or any part thereof shall be 
behind or unpaid on the day of payment whereon the same ought 
to be paid as aforesaid, or if default shall be made in any of the 
covenants or agreements herein contained to be kept by the said 
party of the second part, his executors, administrators, and assigns, 
it shall and ay be lawful for the said party of the first part, his 
heirs, executors, administrators, agent, attorney, or assigns, at his 
( lection, Lo declare said term ended, and into the said premises or 
any part thereof, either with or without process of law, to re-enter 
and the said party of the second part or any other person or persons 
occupylig in or upon the same to expel remove, and put out, using 

such force as may be necessary in so doing, and the said prem- 
90] Iscs again to repossess and enjoy as in his first and former 

estate, and to distrain for any rent that may be due thereon 
upon any property belonging to said party of the second part, 
whether the same be exe mpt from execution and distress by law or 
not; and the said party of the second part in that case hereby agrees 
to waive all legal rights he now has or m: iy have to hold or retain 
any such property under any exemption laws now in force in this 
State, or in any other way, meaning or intending hereby to give to 
the said party of the first part, his. heirs, executors, administrators, 
or assigns, a valid and first lien upon any and all goods and chat- 
tels and other property belonging to the said party of the second 
part as security for the payment of said rent in manner aforesaid, 
anything hereinbefore contained to the contr: ary notwiths tanding. 
And if at any time said term shall be ended at such election of 
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said party of the first part, his heirs, executors, administrators, or 
assigns as aforesaid, or in any other way, the said party of the 
902 second part, his executors, administrators, and assigns, do 
hereby covenant and agree to surrender and deliver up the 


said above-described premises and property peaceably to said party 


of the first part, his heirs, executors, administrators, and assigns, 
immediately upon the determination of the said term as aforesaid ; 
and if he shall remain in possession of the same six (6) days after 
such default or after the termination of this lease in any of the ways 
above named he shall be deemed guilty of a forcible detainer of said 
premises under the statute and shall be subject to all the conditions 
and provisions above named aud to eviction and removal, forcibly 
or otherwise, with or without process of law, as above stated; and 
the said party of the second part hereby waives his right to any 
notice from said party of the first part of his election to declare this 
lease at an end under any of its provisions or any demand for the 
payment of rent or the possession of the premises leased herein, but 

the simple fact of the non-payment of the rent reserved shall 
Y03 constitute a forcible detainer as aforesaid. 

And it is further expressly understood and agreed between 
the said parties that in case the said party of the second part shall 
abandon said premises, or any part thereof, during the continuance 
of said term, the said party of the first part may, at his option, with- 
out notice, and either in his own name or as the agent of the said 
party of the second part, relet said premises, or any part thereof, on 
such terms and for such rent as he may deem expedient or proper, 
and such reletting shall not operate as a termination of this lease or 
as a waiver of any right whatever which the said party of the first 
part would otherwise have to hold the said party of the second part 
responsible for the rent above reserved ; and in case said premises, 
or any part thereof, shall be relet as aforesaid the said party of the 
first part shall collect the rent therefor from the person or persons 
to whom the same shall be relet, and after paying the expenses of 

such reletting and collection apply what remains of the 
904 amount received by him on account of the rent due or to 

become due from the said party of the second part under 
this lease. 

It is further covenanted and agreed by and between the parties 
that the party of the second part shall pay and discharge all costs 
and attorneys’ fees and expenses that shall arise from enforcing the 
covenants of this indenture by the party of the first part. 

In witness whereof the said parties have hereunto set their hands 
and seals the day and year first above written. 


In presence of— 
DAVID R. GREENE, ve, 


By E. A. CUMMINGS, SEAL. 
His Atty-in- Facet. 
M. H. DALY. [SEAL. | 
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(Iendorsed.) 
Cuicaco, January 6th, A. D. 1880. 
lor value received I hereby sell, assign, and set over unto Frank 
Sbaboro and John Arado all my right, title, and interest 1 and to 
the within lease. 


M. H. DALY. [sEAt.] 


lor value received Wwe hereby “assule the payment of the 
905 rent due and to become due under the within lease, and agree 
to perform and keep all the covenants herein contained. 
Chicago, Jan’y 6, S80. 
FRANK SBABORO.. [SEAL. 
JOHN ARADO, —, 


We consent to above assignment. 
Jan’y 21, 1880. 
EK. A. CUMMINGS & CO., Agent. 


OS iexuipir G. 


This indenture, made this twenty-fifth day of April, in the year of 


our Lord one thousand eight hundred and seventy-nine, between 
David R. Greene, party of the first part, and Neil MeMuller, party 
of the second part, witnesseth: 

That the said party of the first part, for and in consideration of 
the covenants and agreements hereinafter mentioned to be kept and 
performed by the the said party of the second part, his executors, ad- 
ministrators, and assigns, has demised and leased to the said party 
of the second part all those premises situate, lying, and being in the 
city of ¢ ‘hiecago, in the county of Cook, in the State of Ilhnois, known 
and deseribed as follows, to wit, the first floor (or store) of the three- 
story and basement stone-front building situate — number 489 West 
Madison street, to be occupied by said second party fora grocery store 

and dwelling, and for no other purpose: 
WOT To haveand to hold the sald above-deseri bed premises, with 
the appurtenances, unto the said party of the second part, his 
executors, administrators, and assigns, from the first day of May, in 
the year of our Lord one thousand eight hundred and seventy-nine, 


for and during and until the thirtieth (30th) day of April, eighteen — 


hundred and eighty (1880). 

And the said party of the second part, in consideration of the leas- 
Ing of the premises aforesaid by the said party of the first part to the 
said party of the second part, does covenant and agree with said 
party of the first part, his heirs, executors, administrators, and assigns, 
to pay the said party of the first part as rent for said premises the 
sum of four hundred and twenty ($420) dollars, payable in monthly 
installments of thirty-five dollars ($35) each on the first day of each 
and every month in advance at the office of E. A. Cummings & Co., 
in Chicago, during the entire term of this lease. 


JAMES TAYLOR ET AL. 413 


Said party of the first part shall have the right to put up 
908 notices to rent and show the premises at reasonable hours for 
thirty days prior to the expiration of this lease. 

And the said party of the second part further covenants with the 
suid party of the first part that said party of the second part has 
received said demised premises in good order and condition, and 
that at the expiration of the time of this lease mentioned or sooner, 
determination thereof by forfeiture, he will yield up the said prem- 
ises to the said party of the first part in as good condition as when 
the same were entered upon by the said party of the second part, 
loss by fire or inevitable accident or ordinary wear excepted, and 
also will keep the said premises in good repair during this lease at 
his own expense. 

It is further agreed by the said party of the seeond part that 
neither he nor his legal representatives will underlet said premises 
or any part thereof, or assign this lease without the written assent of 
the said party of the first part had and obtained thereto. 

And the said party of the second part, for himself, his ex- 
909  ecutors, administrators, and assigns, agrees further to pay (in 
addition to the rents above specified) all water rents taxed, 
levied, or charged on said premises for and during the time for 
which this lease is granted, and save said premises and the said 
party of the first part harmless therefrom, and that he will keep 
said premises in a clean and wholesome condition, in accordance 
with the ordinances of the city and directions of the health officers: 
and it is further agreed that all plumbing, water-pipes, gas-pipes, 
und sewerage shall be at the risk of the said party of the second 
part. 

And provided the said party of the first part shall pay for any 
water rent or for repairs of hydrants, supply or waste pipes, or 
sewers on said premises which may be ordered by the board of pub- 
lie works, or for the removal of any night soil removed by the order 
or direction of the board of health or any of its officers, the amount 
so paid shall be considered as additional rent, and the said party of 

the first part may collect the same of the said party of the 
910 second part in the same manner as other rents under this 
lease. 

It is expressly understood and agreed by and between the parties 
aforesaid that if the rent above reserved or any part thereof shall 
be behind or unpaid on the day of payment whereon the same 
ought to be paid as aforesaid, or if default shall be made in any of 
the covenants or agreements herein contained to be kept by the said 
party of the se ond part, his executors, administrators, and assigns, 
it shall and may be lawful for the said party of the first part, his 
heirs, executors, administrators, agent, attorney, or assigns, at his 
election, to declare said term ended and into the said premises or 
any part thereof, either with or without process of law, to re-enter 
and the said party of the second part or any other person or per- 
sons occupying in or upon the same to expel, remove, and put out, 
using such force as may be necessary in so doing, and the said 
premises again to repossess any enjoy as in his first and former 
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estate, and to distrain for any rent that may be due thereon 
911 upon any property belonging to said party of the second 

part, whether the same be exempt froin execution and dis- 
tress by law or not; and the said party of the second part in that 
case hereby agrees to waive all legal rights which he now has or 
may have to hold or retain any such property under any exemp- 
tion laws now in force in this State, or in any other way, meaning 
and intending hereby to give to the said party of the first part, his 


heirs, executors, administrators, or assigns, a valid and first lien 
upon any and all goods and chattels and other property belonging 
to the said party of the second part as security for the payment of 
said rent, in manner aforesaid, anything hereinbefore contained 
to the contrary notwithstanding. | 

And if at any time said term shall be ended at such election of 
said party of the first part, his heirs, executors, administrators, or 
assigns, as aforesaid, or in any other way, the said party of the 

second part, his executors, administrators, and assigns, do 
912 hereby covenant and agree to surrender and deliver up the said 

above-described premises and property peaceably to said party 
of the first part, his heirs,executors,administrators, and assigns, Imme- 
diately upon the determination of the said term as aforesaid, and if he 
shall remain in possession of the same six (6) days after such de- 
fuult, or after the termination of this lease in any of the ways above 
named, he shall be deemed guilty of a forcible detainer of said 
premises under the statute, and shall be subject to all the conditions 
and provisions above named, and to eviction and removal or other- 
wise, with or without process of law, as above stated. 

And the said party of the second part hereby waives his right to 
any 1 otice from said party of the first vart of his election to declare 
this lease at an end under any of its provisions, or any demand for 
the payment of rent, or the premises leased herein, but the simple 
fact of non-payment of the rent reserved shall constitute a forcible 

detainer as aforesaid. 
G13 And itis further expressly understood and agreed between 
the said parties that in case the said party of the second part 
shall abandon said premises or any part thereof during the contin- 
uance of said term, the said party of the first part may, at his op- 
tion, without notice, and either in his own name or as the agent of 
the said party of the second part, relet said premises or any part 
thereof on such terms and for such rent as he may deem expedient 
or proper, and such reletting shall not operate as a termination of 
this lease or as a waiver of any right whatever which the said party 
of the first part would otherwise have to hold the said party of the 
second part responsible for the rent above reserved ; and in casesaid 
premises or any part thereof shall be relet as aforesaid the said 
party of the first part shall collect the rent therefor from the person 
or persons to whom the same shall be relet, and, after paying the 
expenses of such reletting and collection, apply what remains 
914 of the amount received by him on account of the rent due or 
to become due from the said party of the second part under 
this lease. 
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And it is further covenanted and agreed by and between the par- 
ties that the party of the second part shall pay and discharge all 
costs and attorneys’ fees and expenses that shall arise from enfore- 
ing the covenants of this indenture by the party of the first part. 

Ii) witness whereof the said parties have hereunto set their hands 
and seals the day and year first above written. 

In presence of— 

DAVID R. GREENE, [seaz.] 
By E. A. CUMMINGS, 
His Atty-in-Faet. 
NEIL McMULLER. [SEAL. | 


(Endorsed:) Filed April 12, 1886. Wm. H. Bradley, el’k. 


O15 Afterwards, to wit, on the twenty-fourth day of May, 1886, 

came Henry W. Bishop, one of the masters in chancery of 
said court, and filed in said clerk’s office his report in said entitled 
cause; which said report is in the words and figures following, to 
wit: 


916 Master's Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


JAMES Taytor et al. vs. WILLIAM Scott Ropertson ef al. 


To the honorable the judges of said court: _ 

I, Henry B. Bishop, master in chancery, hereby report that by di- 
rection of the court, entered herein on the — day of May, A. D. 
1886, I have amended the report made by me in this cause and filed 
July 15, A. D. 1885, by striking out the following words: “I find 
the principal allegations in the said bill of complaint are sustained 
by the proofs, except as to the allegations of fraud against said de- 
fendants, and from such examination.” 

All of which is respectfully submitted, 

HENRY W. BISHOP, 
Master in Chancery of the Circuit Court of the United 
States for the Northern District of Illinois. 
Dated May 24, 1586. 


Endorsed: Filed May 24, 1886. Wm. H. Bradley, clerk. 


9163 On the same day, to wit, on the 24th day of May, 1886, 

there was filed in said clerk’s office the opinion of Judge 
Blodgett in said entitled cause ; which said opinion is in the words 
and figures following, to wit: 


James TAYtor ef al. vs. Witt1AmM Scorr Ropertson ef al. 


SLODGETT, o.: 

On a former hearing of this case the question of the complainants’ 
right to redeem the premises in controversy was fully considered, 
and such right to redeem sustained and a reference made to one of 

the masters of the court to state the account between the parties. 
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By the master’s report, filed on July 15, 1885, it is found that there 
was due to the widow, heirs, and representatives of David R. Green 
on June 12, 1885, the sum of $45,641.66, as the amount required to 
be paid to redeem the property in question from the lien thereon 
held by the estate of said David R. Green. By a recent order of 
the court the master has brought the statement of account to the Ist 
day of April, 1886, showing the amount then due the estate of Green 
to be $45,342.86. Both complainants and defendants have filed 

exceptions to the master’s report, which have been argued 
9l6a by counsel and duly considered. The first exception of 

the complainants is to the finding of the master that the 
allegations of fraud in the bill are not sustained by the proof; 
this exception is, I think, well taken, because pons finding is upon a 
matter not referred to the master to consider or report upon. The 
only reference to the master was to take and as proois upon 
the question of the amount to be paid by complainant- to redeem the 
premises in question from the lien of the Greene estate, all questions 
as to fraudulent conduct of the defendants, or any of them, having 
been considered and passed upon at a former hearing and before 
the reference now in question. The report will, therefore, be re- 
ferred back to the master with directions to strike out from it the 
clause stating that he finds the principal allegations in the bill sus- 
tained by the proof, except the allegation of fraud against the de- 
fendants. 

All the other exceptions of the complainants refer to the allowance 
of items of credit to the defendants, the widow, heirs, and trustees of 
David R. Green. Some of these minor items,such as the charge of 
$65.41 for taking possession of the premises in question, and $165.45 
for the cost and expenses of a trustee’s sale, are, [ think, improperly 
included in the credits given the defendants, but the amount is too 
small to justify or require a restatement of the account for the purpose 
—climinating theseitems. In all other particulars the master has, | 
think, adopted what seems to me to be a just and equitable rule of 

allowance of compensation towards the defendants, and the 
9160 complainants’ exceptions to the master’s report are, therefore, 
overruled, saving only the first. 

The exceptions filed by the defendants go only to the equities of 
the case, and after a careful review of the conclusions which I an- 
nounced upon a former hearing, and notwithstanding a due consid- 
eration of the able and care fully- -prepared arguments presented on 
the hearing of the exceptions, [ still feel compelled to adhere to the 
decree heretofote entered in the case. 

At the late hearing both complainants and defendants wére al- 
lowed to amend their pleadings, but these amendments introduce 
no features in the case which have not been considered on the for- 
mer hearing, and were allowed for the purpose of more sharply 
and clearly defining on the record the lines of attack and defense. 

The exceptions of the defendants are overruled, and a decree will 
be entered allowing the complainants to redeem by paying to the 
widow and heirs of David R. Green, deceased, or to Messrs. Paddock 
& Aldis, their solicitors, the sum of $45,342.86, with interest thereon 
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at the rate of 6 per cent. per annum from the first day of April last, 

within ninety days from the entry of the decree, and also decreeing 

that upon the payment of such sum, or, in case said defend- 

YilGe ants ortheir solicitors shall refuse to receive the same, on the 

payment of the same into court, the defendants, the widow, 

heirs, and trustees of David R. Greene shall convey to complainants 

‘ all and each of their respective rights, title, and interest in and to 
the property in controversy in this case. 


Endorsed: May 24th, 1886. Win. H. Bradley, clerk. 


917 Afterwards, to wit, on the twenty-eighth day of May, 1866, 

came Wm. Seott Robertson, Hugh Templeton, and John Me- 
Allister, by their solicitor, and files in said clerk’s office their answer 
in said entitled cause; which said answer is in the words and figures 
following, to wit: 


918 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


James Taytor and Joun Bruce, Complainants, 
vs. 

Witiram Scorr Ropertsox, Huan Trempcieron, 
John MeAllister, Benjamin EK. Gallup, Francis 
= Bb. Peabody ; Mehitabel Bb. Greene, Widow, &ec.; > Gen. No. 15321, 
William W. Crapo and Charles W. Clifford, 
Trustees, &ec.; Robert B. Greene, Susan G. Page, 
Hloratio N. Greene, Francis b. (rreene, and Hd- 

mund A. Cummings, Defendants. 


The joint and several answer of William Scott Robertson, Hugh 
‘Templeton, and John MeAllister, three of the defendants, to the 
original and amended and supplemental bill and amendments 
thereto of said complainants. 


These defendants, for answer unto the said complainants’ bills of 
complaint as amended, say that they and each of them disclaim any 
and all manner of right, title, and interest whatsoever in and to the 
said real estate and property In controversy in this cause, and admit 
that the said complainants are entitled Lo the relief by them prayed, 
and consent to the entry of such decree in the premises as to the court 
shall seem meet and proper and the nature of said complainants’ 


rT cause may require. 

And, having fully answered, these defendants humbly pray to be 
hence dismissed with their reasonable costs and charges in this be- 
half sustained. 

WILLIAM SCOTT ROBERTSON, 
HUGH TEMPLETON, anp 
JOIIN McALLISTER, 
Defendants, 
By F. J. SMITH, Their Sol’r. 
a” Endorsed: Filed May 28, 1886. Wm. H. Bradley, clerk, 
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919 On the same day, to wit, on the first day of July, in the 

adjourned May term of said court, 1886, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


James Taytor and Joun Bruce ) 

Vs. | 

WILLIAM Scorr Ropertson, [Lucu TempLeton, JOHN 

McAllister, Benjamin kK. Gallup, Francis b. Pea- 

body, Mehitabel b. Green, Widow, &c.; William W. 

Crapo and Charles W. Clifford, Trustees, &c. ; Rob- 

ert bb. Greene, Susan G. Page, lloratio N. Greene, 
Francis B. Greene, and Edmund A. Cummings. 


>In Chancery. 


This cause came on to be further heard at this term upon the ex- 
ceptions of complainants, as also upon those of defendants, the 
widow, heirs, and representatives of David lt. Greene, deceased, 
heretofore filed, and upon the pleadings, proofs, evidence, exhibits, 
and reports of the master heretofore filed herein, and upon the prior 
orders and proceedings herein, and was argued by counsel; and 
thereupon, and upon consideration thereof, it was ordered, adjudged, 
and decreed as follows, VIZ: 

That complainants’ exceptions, filed herein on the 14th day of 
August, A. D. 1885, as to such part of the said master’s report of July 

15th, A. D. 1885, as reads as follows, viz: 
920 “| find that the principal allegations in the said bill of 
complaint are sustained by the proofs, except as to the alle- 
gation of fraud against the defendants, and from such examination’— 
be, and the same hereby are, sustained, and that such words be 
stricken from the report of said master, which is now done by the 
said master. 

And as to all the other exceptions of said complainants and all 
the said exceptions of said defendants herein filed, it is further 
ordered and adjudged that they be overruled and said reports and 
computations confirmed. 

It is therefore ordered, adjudged, and decreed that there is due to 
the defendants, the widow, heirs, and representatives of the estate of 
David RK. Greene, deceased, upon aecount of their lien upon the real 
estate and premises hereinatter deseribed, il total indebtedness of 
forty-five thousand three hundred and forty-two dollars and eighty- 
six cents ($40,542.86), with interest thereon from April Ist, A. D. 
1886, at the rate of six (6) per cent. per annum, and that complain- 
ants, or their solicitors, do pay to the defendants, Mehitabel B. Greene, 
widow of David R. Greene, deceased: Robert B. Greene, Susan G. 
Page, Horatio N. Greene, and Francis B. Greene, heirs of David R. 
Greene, deceased; and Williams W. Crapo and Charles W. Clifford, 

trustees of said Robert B. Greene, Susan G. Page, Horatio N. 


921 Greene, and Francis Lb. Greene, or to their solicitors of record 
herein, Messrs. Paddock & Aldis, within ninety (90) days after 
the entry of this decree, the said sum of forty-five thousand three 


hundred and forty-two dollars and eighty-six cents ($45,842.86), with 
juiterest thereon from April Ist, A. D. 1886, to the date of such pay- 


ee, 


~~ 
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ment, at the rate of six (6) per cent. per annum, together with the 
costs of said defendants herein, to be taxed, in full payment and 
redemption of all claim and lien of the said defendants on the real 
estate and premises in controversy In this cause, viz: 

Lots number twenty-eight (28), twenty-seven (27), and the west 
twenty-three (23) feet of lot number twenty-six (26), in block num- 
ber six (6), in MeNeill’s subdivision of blocks number six (6), seven 
(7), and eight (8), in Wright’s addition to Chicago, with all the build- 

2 ings and improvements thereon, situated at the northeast corner of 
Madison and Sheldon streets, in the city of Chicago, county of Cook, 
and State of Illinois. 

Or, in case said defendants or their said solicitors shall refuse to 
receive such payment, the same shall be paid into court. 

And, upon such payment being made, the said defendants shall 
make, execute, acknowledge, and deliver unto the complainants, or 
to such person or persons, their assigns, as the court may here- 

after direct, a quit-claim deed of the said real estate and 
922 premises, conveying all their right, title, and interest therein; 

and said defendants, or their agent, Edmund A. Cummings, 
defendant herein, and all persons claiming by, from, or under them, 
or either of them, shall likewise deliver to the complainants’ solici- 
tors herein the possession of said real estate and premises, and all 
leases thereof; or any portion thereof, with proper endorsements or 
assignments thereof,and also all deeds, title papers, abstracts of title, 
Lax receipts, or vouchers to which said William Scott Robertson 
would have been entitled had he paid the debt due the estate of said 
David R. Greene, and shall likewise properly account for and pay 
over to them all rents and income, less the expense of collecting the 
same and caring for said premises, arising from said real estate and 
premises from April Ist, A. D. 1886, to the date of such delivery; and 
in the event that said defendants fail or refuse to make delivery of 
such deed as herein decreed within thirty (50) days after the pay- 
ment of said money, then one of the masters in chancery of this 
court shall make, execute, acknowledge, and deliver said deed for 
and on behalf of said defendants. 

And it is further ordered, adjudged, and decreed that, in default 
of such redemption by said complainants within the time aforesaid, 

the said bills of complainants stand dismissed for want of 
925 equity, and complainants, their heirs, representatives, and 

assigns, be barred and foreclosed of all right, title, and equity 
of redemption or otherwise in and to said premises forever. 

And it is further ordered and decreed that said complainants pay 
the costs of this cause, to be taxed. 


And now come said defendants, Mehitabel B. Greene; William W. 
Crapo, and Charles W. Clifford, trustees; Robert B. Greene, Susan G. 
Page, Horatio N. Greene, Francis B. Greene, Francis B. Peabody, and 
Edmund A. Cummings, and in open court pray an appeal from this 
decree to the Supreme Court of the United States, and the same is 
allowed upon the filing of a bond herein in the penal sum of fifteen 
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thousand dollars (815,000), executed by francis B. Greene, Mehita- 
bel B. Greene, Susan G. Page, Horatio N. Greene, and William W. 
Crapo and Charles W. Clifford, trustees, as principals, with Edmund 
A. Cummings as surety (conditioned for the prosecution of such ap- 
peal to effect and to answer all damages and costs if they fail to 
make their plea good), within sixty (60) days from the date of this 
decree, and that a like time be given for filing of a certificate of evi- 
dence herein, and that appellants have leave to embody therein the 
opinions rendered by the court in this cause. 


924 On the same day, to wit, on the first day of July, 1886, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is in the words and figures 
following, to wit: 


Appeal Bond. 


Know all men by these presents, that we, Mehitable B. Greene, 
Francis 5. Greene, Susan G. Page, Horatio N. Greene; William W. 
Crapo and Charles W. Clifford, trustees for R. B. Greene, as princi- 
pals,and Kdmund A. Cummings, as surety, are held and_ firmly 
bound unto James Taylor and John Bruce in the full and just sum 
of fifteen thousand dollars, to be paid to the said James Taylor and 
John Bruce, their certain attorney, executors, administrators, or as- 
signs; to which pavinent, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated this first dav of July, In the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately ata term of the United States circuit court for the 
northern district of [linois, in a suit depending in said court be- 
tween said Taylor and Bruce, complainants, and William Seott 
Robertson, Hugh Templeton, John MeAllister, Benjamin E. Gallup, 
Franeis B. Peabody, Mehitable B. Greene, widow, and William W. 

Crapo and Charles W. Clifford, trustees, and Robert B. Greene, 
5 Susan G. Page, Horatio N. Greene, Francis B. Greene, and 

Edmund A. Cummings, defendants, a decree was rendered 
against the said defendants: and the said defendants, Mehitable 1}. 
Greene and William W. Crapo and Charles W. Clifford, trustees, 
and Robert 1}. Greene, Susan G, Page, Hloratio N. Crreene, lrancis 
B. Greene, Francis 5. Peabody, and Edmund A. Cummings, having 
obtained an appeal to reverse the decree in the aforesaid suit to the 
Supreme Court of the United States, to be holden at Washington 
the second Monday of October next: . 

Now the condition of the above obligation is such that if the said 
appellants shall prosecute their said appeal to effect and answer all 
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damages and costs if they fail to make their plea good, then the 

ebove obligation to be void; else to remain in full force and virtue. 

M. B. GREENE. [SEAL] 

I. B. GREENE. SEAL. 

SUSAN G. PAGE. SEAL. 

HORATIO N. GREENE. SEAL. 

- WM. W. CRAPO, SEAL. 
CHARLES W. CLIFFORD, [seat.! 

— Trustees for R. B. Greene. 

EDMUND A. CUMMINGS. — [seat.] 


- 


od 


Approved ; 
H. W. BLODGETT, Judge. 


Endorsed: Filed July 1, 1886. Wm. H. Bradley, clerk. 


926 Afterwards, to wit, on the second day of July, 1886, there 
was filed in said clerk’s office a stipulation in said entitled 
eause; which said stipulation is in the words and figures following, 
to wit: 
Stipulation. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


James Taynor and Joun Bruce, Compl'ts, 
Us. 


Wittiam Scorr Rorertson et al., Defendants. 


e In this cause it is stipulated that the certificate of the court or 
judge to the evidence is waived, and that the certificate of the clerk 
to the record and the opinion of the court In said cause be deemed 
sufficient without certificate of the court or judge. 

Chicago, July 1, 1886. 
PADDOCK & ALDIS, 
Sol’rs for dD f’ts Llere in, KC., A D. kK. (jreene. 
McCOY, POPE & McCOY, 
Sol’rs for Compl’ts. 


Endorsed: Filed July 2, 1886. Wm. H. Bradley, clerk. 


927 Nortruern District or ILLINOIS, 8s: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and complete transcript of the 
record of all the proceedings had in said court in the cause wherein 
James Taylor and John Bruce are the complainants and William 
Scott Robertson, Hugh Templeton, John McAllister, Benjamin E. 
Gallup, Francis B. Peabody, Mehitable B. Greene; William W. Crapo 
and Charles W. Clifford, trustees, &c.; Robert B. Greene, Susan G. 

Page, Horatio N. Greene, Francis B. Greene, and Edmund A. Cum- 
mings are the defendants, as the same appear from the files and 
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records of said court now remaining in my custody and control, 
the same consisting of volumes one and two. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
twenty-fifth day of August, 1886. 

[Seal of Circuit Court U.5., Northern Dist. Illinois, 1855.] 


WM. H. BRADLEY, Clerk. 


928  Unrrep States or AMERICA, a. 
Northern District of [llinois, ) aoe 


To James Taylor and John Bruce, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October, A. D. 1886, pursuant to an order allow- 
ingan appeal,and a bond thereupon, ina certain case in equity, where- 
in you, the said Taylor and Bruce, were complainants and William 
Scott Robertson ef al. were defendants, which bond was filed in 
the clerk’s office of the cireuit court of the United States for the 
northern district of Illinois, wherein said appeal was praved from 
the decree of redemption in your favor and against the widow and 
heirs of David R. Greene, appellants in said cause, on the first day 
of July, 1886, to show eause, if any there be, why the said decree 
mentioned should not be correeted and speedy justice should not be 
done to the parties in that behalf. 

Witness the Ifon. Hlenry W. Blodgett, judge, this twenty-first day 
of July, in the year of our Lord one thousand eight hundred and 
eighty-six. 


H. W. BLODGETT, Judge. 


We hereby accept service of the above citation this 21st day of 
July, 1886. 
McCOY, POPE & McCOY, 
Solicitors for said A ppe llee 8, Taylor AS Bruce. 
A. McCoy, 
Of Counsel for A ppelle es, 


929 | Endorsed :] Supreme Court of the United States. James 
Taylor and John Bruce vs. William Scott Robertson et al. 
Citation to October term, A. D. 1886. 


TAYLOR ET AL. 


JAMES 


95 Assignment of Errors. 


In the Supreme Court of the United States. October Term, A. D. 
1886. 


Menirasie B. Greene, Widow of David R. Greene; Wittt1am W. 
Crapo, and Charles W. Clifford, Trustees of Robert B. Greene ; 
Robert B. Greene, Susan G. Page, Horatio M. Greene, Francis B. 
Greene, Francis B. Peabody, and Edward A. Cummings, Appel- 
lants, 

v8. 


James Taytor and Jonn Bruce, Appellees. 


Appeal from the circuit court of the United States, northern district 
of Illinois. 


And now come said appellants, by George L. Paddock, their solie- 
itor and counsel, and say, and each of them says, that in the above 
and foregoing record there is manifest error, in this, to wit: 

That in its aforesaid interlocutory order of March 25th, 1878, sus- 
taining the demurrer to the bill for want of equity, the said circuit 
court erred in not determining said cause by dismissing said bill for 
want of equity. 

And in this, that afterwards, by its interlocutory order of July 
6th, 1SS1,the said cireuit court gave leave to complainants to amend 
the said bill and to file a supplemental bill in said cause,and erred 

in not refusing such leave. 
931 And in this, that afterwards, on September 17th, 1881, said 
circuit court again erred in permitting said complainants to 
file their so-called amended and supplemental bill of complaint, 
that day filed in said cause, the same being on its face a stale claim, 
barred by lapse of time, and devoid of equity. 

And in this, that the said circuit court erred in its opinion, ren- 
dered and filed in said cause April 14th, 1884, as well as in its sub- 
sequent opinion, rendered and filed May 24th, 1886,in holding that 
the trustee’s sale and deed under which appellants claimed to have 
barred the equity of redemption asserted in said bill were (for the 
reason that they had been made without leave of the court in bank- 
ruptey, after adjudication, and before appointment ofan assignee in 


bankruptey) clearly voidable, either on the application of such as- 


signee or those claiming under him, when by the law the court 
should have held, as appellants respectfully submit, that such sale 
and deed were not thereby, or for any other reason apparent on this 
record, invalidated or in any wise impeached, but were a valid bar of 
such equity of redemption. 

And in this, that afterwards, on July 29th, 1884, the circuit court, 
by its interlocutory order that day entered in said cause, in conform- 
ity to its opinion rendered as aforesaid, again erred in holding that 

there was an obligation or duty in equity on the part of ap- 
932  pellants to be called to the accounting with said appellees 
mentioned in said decree, and again erred in and by said last- 
named order in the reference of said cause to the master in chan- 
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cery for the taking and reporting of such account, and again erred 
in not then and there dismissing said bill for-want of equity upon 
the pleadings and proofs then before the court. 

And in that the said cireuit court erred in not holding in its said 
opinion and said subsequent order of July 20th, 1884, that said ap- 
pellees, complainants in said bills, were barred and precluded in 
equity from maintaining said bills by reason of the laches, acqui- 
escence of said appellees, lapse of time, and other matters of equita- 
ble and legal defense set up in the answers of appellants filed in 
said cause and the proofs applicable thereto. 

And in that thesaid cireuitcourtagain erred in its opinion, rendered 
in said cause on the 24th of May, 1886, and in its final decree therein 
entered in conformity to said opinion on the first of July, 1886, in 
not sustaining each and all the exceptions of the said appellants to 
the master’s report therein mentioned, to the former opinion of the 
circuit court therein mentioned, and to the interlocutory order afore- 
said of July 29th, 18584, and again erred in said final deeree in not 
dismissing for want of equity the bill and amended and supple- 

mental bills of appellees upon the pleadings and proofs in 
50 sald cause. 

And in that the said cireuit court erred in said final decree 
in adjudging and deereeing that said appellees were entitled to 
make the redemption allowed and provided in said final decree of 
the premises sold and conveyed by said appellant, Francis Bb. Pea- 
body, as trustee, under the mortgage trust deed to David R. Greene 
of October 7th, 1878, executed by said William Scott Robertson to 
the said Peabody to secure the loan therein mentioned, and in ad- 
judging and decreeing that such deed by said Peabody tosaid David 
Rt. Green was not a valid foreclosure of said Robertson’s said trust 
deed, when, as the proofs showed, said deed of trust of said Robert- 
son to said Peabody had been lawfully and properly foreclosed, and 
all equity of redemption of said Robertson, his heirs and assigns, 
barred thereby. 

And in that the said circuit court, by its said final deeree, erred in 
not holding that the said appellees were barred and precluded by the 
statute of limitations of the United States commonly called the two- 
years’ limitation in bankruptey, and also by the delays, laches, and 
acquiescence, and the other matters set up and relied upon in the 
answers and amended answers of appellants filed in said cause. 

And in that the said circuit court also erred in and by said final 
decree In holding that the said appellees had derived from said as- 

signee In bankruptey a right to assert an equity of redemption 
954 under the aforesaid deed of trust of said Robertson, but that 

the said statute of limitations did not apply as a bar to the 
said cause of action, whereas, as appellants respectfully submit, the 
said cireuit court should have held, upon the proofs in said record, 
that, so far as concerned the rights supposed to be derived by appel- 
lees under the said assignee’s deed, the said suit or cause of action 
of the said appellees was a suit touching an adverse interest in prop- 
erty transferred to the said assignee by the assignment, and, having 
been so transferred more than two years before the said appellees 
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commenced their suit against these appellants, should have been by 
the said circuit court held to have been within the said statute of 
limitations, and so barred and precluded. 

And, inasmuch as none of the material allegations of appellees’ 
said bills was sustained by the proofs in said cause, the circuit court 
erred in refusing to dismiss said bills at said final hearing for want 
of equity ; and the said circuit court erred in treating as material 
the allegation of appellees made in their amended bill to the effect 
that said trustee’s sale and deed occurred pending bankruptcy and 
before appointment of an assignee, and erred in basing the final 
decree thereon instead of dismissing said bills for want of 

equity. 
935 And for the above errors and other manifold errors apparent 
upon said record these appellants, jointly and severally, pray 
the judgment and decree of the said Supreme Court that the said 
final decree be reversed, and the said bill of complaint, and all sup- 
plements and amendments thereto, be dismissed, for want of equity, 
at the cost of said complainants. 

And for the above, and for such other judgment as may be lawful 
and in accordance with equity, appellants do and will ever pray, 
We. 

GEO. L. PADDOCK, 


Solicitor & of Counsel for said Appellants. 


PADDOCK & ALDIS, 
65 Portland BUk, Chicago. 


Endorsed on cover: N. Illinois C.C. U.S. No. 1083. Mehitabel 
B. Greene; William W. Crapo and Charles W. Clifford, trustees, e¢ 
al., appellants, vs. James Taylor and John Bruce. Filed October 7, 
LSS6. 
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STATEMENT. 


MAY IT PLEASE THE COURT : 

The Circuit court entered its decree (top paging, 418) 
awarding to the appellees, Taylor and Bruce, a right of 
redemption from a deed of trust made by Wm. Scott 
Robertson to Francis B. Peabody conveying premises 
called the Jefferson Park Hotel property at the corner of 
Sheldon and West Madison streets, in Chicago, Cook 
County, Illinois. This deed of trust was dated April 2, 
1877, recorded July 23, 1877, and secured the promissory 
note of Robertson for $35,000 due in three years, (with 
semi-annual interest), to David R. Greene, of New Bed- 


ford, Mass. It was a mortgage security in a form usual 
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STATEMENT. 


MAY IT PLEASE THE CouRT : 7 
The Circuit court entered its decree (top paging, 418) 
awarding to the appellees, Taylor and Bruce, a right of 
redemption from a deed of trust made by Wm. Scott 
Robertson to Francis B. Peabody conveying premises 
called the Jefferson Park Hotel property at the corner of 
Sheldon and West Madison streets, in Chicago, Cook 
County, Illinois. This deed of trust was dated April 2, 
1877, recorded July 23, 1877, and secured the promissory 
note of Robertson for $35,000 due in three years, (with 
semi-annual interest), to David R. Greene, of New Bed- 


ford, Mass. It was a mortgage security in a form usual 
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and lawful at that time in our state, and among other 
clauses contained a common law power of sale (289-291 } 
authorizing the trustee in case of default in payment of 
principal or interest, or in performance of the other cove- 
nants of the grantor, as to the payment of taxes and in- 
surance, to foreclose the equity of redemption upon appli- 
cation of the holder of the note, by sale of the premises 
at public auction, to the highest bidder, for cash, after 
publication of notice, once a week for four successive 
weeks in some newspaper published in the county of 
Cook; personal notice to the grantor, his heirs or assigns, 
being expressly waived. The deed provided that the fore- 
closure sale might be made “ wth or without a previous 
“entry upon the premises.” 

This transaction was a renewal of an overdue incum- 
brance for the same amount made in 1871,to David R. 
Greene by one Nathan S. Grow, from whom, in 1876, 
Robertson (69) had purchased the premises subject to 
the prior lien. 

Default having occurred to a large amount, and having 
continued for over a year under Robertson’s deed to 
Peabody, the trustee, on the application of David R. 
Greene, and in accordance with the provisions of the deed, 
entered upon and sold and conveyed the mortgaged prem. 
ises by a trustee’s deed to David R. Greene, in usual 
form, dated October 7, 1878 (217). David R. Greene 
having died May tg, 1879, at the age of eighty-six, 
at New Bedford, intestate, left the present appellants, 
Mehitable B. Greene, his widow, Francis B. Greene,, 
Susan G. Page, Horatio N. Greene, his children and 
heirs at law, and Robert Bb. Greene, also an heir, rep- 
resented in this suit by William W. Crapo and Charles 


W. Clifford his trustees, under a deed from him to them. 


[It is therefore an accurate statement that David R. Greene 
in his life-time, claimed to have acquired by such foreclos- 
ure, a fee simple absolute in the land conveyed by Rob- 
ertson to Peabody, discharged of all equities of Robert- 
son or his assigns; and that appellants, as the widow 
and heirs of David R. Greene, asserted in the court be- 
low, and in this court now assert their right to such abso- 


lute estate in the premises in controversy. 


APPELLEES’ INTEREST. 


Appellees commenced a suit at law against Robertson 
on the law side of the court below, in April, 1877, and re- 
covered a judgment July 30, 1877, so that the judgment 
was junior to the record of the Robertson trust deed to 
Peabody as well as to the Grow trust deed of 1871 of 
which the Robertson trust deed was a renewal, or exten- 
sion, 

At the date of this judgment, Robertson had interests in 
a large number of tracts of land in the northern district 
of Illinois, including the hotel property in question. These 
tracts were all—certainly the interest of Robertson in the 
hotel property was—subject to levy and sale upon execu- 
tion at law in the usual way under appellees’ judgment 
at all times after its rendition. 

Appellees sued out their first execution October 15, 
1877; it was returned January t 2, 1878, wholly unsatisfied. 

On this basis they came into the equity side of the 
Circuit court on January 24, 1878, and filed the creditors’ 
bill against Robertson and others, out of which, by suc- 
cessive amendments and supplements, grew the bill now 
before this court. On the face of that original bill of 


January 24, 1878, it was discovered to the court by the 
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complainants themselves, the marshal’s return to the con- 
trary notwithstanding, that the hotel property as well as. 
other real estate of the judgment debtor was open to levy 
and should be sold under the judgment, before application 
to a court of equity. 

To this bill Mr. David R. Greene was not made a party, 
nor did his widow and heirs become parties before Sep- 
tember 17, 1551. 

Whatever may have been the motive of appellees in 
staying all diligence under their execution to file this 
“ creditors’ bill” the natural effect of such procedure was 
to leave a blanket lien upon all tracts of land standing (in 
Robertson’s name in the Northern district of Illinois, in- 
cluding of course his equity of redemption under the 
Greene trust deed, and practically to cripple him in any 
effort at extrication from his embarrassments, unless with 
the consent and co-operation of appellees, because he had 
at that time no means independent of these lands. From 
January 24, 1878, Robertson was hopelessly insolvent. 

To this creditors’ bill the appellees made defendants, 
Robertson himself, one Hugh Templeton,to whom Robert- 
son had given a mortgage junior to appellee’s judgment, 
one John McAllister, who was a tenant under Robertson 
of a portion of the Jefferson Park Hotel property: Benja- 
min E. Gallup, who was trustee under the mortgage given 
by Grow, the grantor, of Robertson; and Francis B. 
Peabody, trustee under the renewal mortgage or trust 
deed from Robertson of April 2, 1877. : 

The bill after the usual manner of creditors’ bills, recited 
the rendition of the judgment at law and stated (3) that 
Robertson owned or was interested in various tracts of land, 


including the Jefferson Park Hotel property described in de- 


tail. It asserted that these interesis of Robertson ought 
to be applied to the satisfaction of the judgment (5). The 
bill is devoid of allegations sufficient in law to show why 
the appellees had not proceeded to sell the interests under 
their execution, and in fact as already remarked no ob- 
stacle existed. There was a prayer for answers with the 
usual prayer for a receiver and general relief. The bill 
contained no allegation pointed at the deed of trust of 
Robertson to Peabody, or the interest of David R. Green 
under the same, nor did it mention or put in issue the 
bona fides of Mr. Greene’s loan in 1871, to Grow, or the 
renewal thereof in 1877 to Robertson. 

The Circuit court (13) sustained a general demurrer 
to this original bill for want of equity. One of the errors 
assigned in this court is that the court did not, so 
far as the Jefferson Park Hotel property was concerned, 
dismiss the bill for that reason. ‘This demurrer was filed 
by all the defendants March 2, 1878; was heard March 
21st of that year, and sustained by his Honor, Judge 
Blodgett, by order entered March 25, 1878. The gist 
of the demurrer, of course, was that no reason appeared 
on the face of the bill why the plaintiff in the execution 
did not proceed to levy and sell, as was subsequently done 
with entire facility. 

From this determination of the demurrer in March, 
1878, no proceedings were had in the equity cause for 
over three years, viz: until July 6, 1881. During this 
hiatus appellees took sundry independent measures by 
execution and otherwise to enforce their judgment lien 
upon the hotel property; and the mortgagee, David R. 
Greene, with like independence proceeded to enforce his 
trust deed of April 2, 1877, by entry and foreclosure, un- 


der the power of sale already stated. 
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In fact appellees had shortly after filing their bill in 
equity sued out a second execution, January 29, 1878, 
levied it February 15, 1878 (61), upon divers tracts of 
land of Robertson within the district, not including the 
hotel property, and had that execution in hand until De- 
cember 22, 1880 (62), when the marshal was or- 
dered by them to release it and return the writ “ wholly 
unsatisfied.” 

August 31, 1878, Robertson filed his petition in bank- 
ruptcy in the District court at Chicago. In this step he 
acted upon the advice of his own counsel, Mr. F. J. Smith, 
and for his own interests. Appellees did not long hesi- 
tate in following him as judgment creditors into the bank- 
ruptcy court. 

October 5, 1878, (304) they filed their petition in that 
court setting up the rendition of their judgment, suggest- 
ing that no assignee had been chosen, giving a descrip- 
tion of a large number of tracts of real estate within the 
Northern district of Illinois, including the Jefferson Park 
Hotel, and praying that a provisional assignee be ap- 
pointed until the regular assignee should be chosen. It 
appears that Bradford Hancock was accordingly ap- 
pointed provisional assignee of the estate and effects of 
the bankrupt, October 5, 1878, (73), with full power and 
authority to take possession of, manage and control the 
same, and collect the rents due said estate. The bank- 
rupt appears to have taken little or no interest in the case, 
and appellees in his absence soon assumed chief control 
of the proceedings. Adjudication had taken place Sep- 
tember 7, 1878, (73). Bradford Hancock became per- 
manent assignee in bankruptcy by deed of the register, 
(306) July 24, 1879. Complete schedules prepared by 
Mr. Smith, showing the Jefferson Park Hotel property, 
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and mentioning the lien of Mr. Greene, (120) had been on 
file since August 31, 1878. These schedules were be- 
fore appellee’s counsel at the time the petition of October 
5, 1878, was filed, as is apparent from the reference to 
them in that petition. 

Robertson left the country for Scotland, September 7, 
1878, (245) and has not since resided in Chicago. 

March 25, 1880, (307) appellees again intervened in 
the bankruptcy case upon the basis of their judgment at 
law and filed their petition setting forth the rendition of 
the judgment, the return on January 12, 1878, of the exe- 
cution unsatisfied, the filing January 24th of their creditors’ 
bill in the Circuit court against Robertson upon the 
judgment, the pendency of that proceeding, and further 
“that the judgment so obtained is a subsisting lien 
“upon all the real estate of Robertson in the Northern 
«district of Illinois to the full extent that judgments are 
‘liens under and by virtue of the laws of the State of IIli- 
“nois from the date thereof, to wit: from the 3oth day of 
«July, A. D., 1877; and that by said judgment they 
“hold a lien as security for the payment of same with 
“costs and interest.” The petitioners give a list of a 
large number of tracts of land lying in different counties 
of the northern district, and among them describe the 
Jefferson Park Hotel property in question (310). . The 
petition further states (312) that petitioners are we//ing 
and desirous of having administration and enforcement of 
the lien of their said judgment transferred to the bankruptcy 
court, and by the court enforced against the property belong- 
ing to the bankrupt estate; they pray that the assignee, 
Bradford Hancock, be ordered to sell the property, and 
apply the proceeds to petitioner's judgment as the court 
may direct, with leave to bid at the sale and credit thetr 


bids upon the judgment. 
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April 2, 1880 (316) the bankruptcy court, dy consent 
and agreencent of the petitioners, of Bradford Hancock, 
the assignee, of the bankrupt, appearing by “fohn Mc Allis- 
ter, his business manager and agent, and Bain & Bain, 
appearing by their attorneys, entered its order reciting the 
judgment in favor of appellees and the giving of such 
consent, and ordering the assignee to sell the real estate 
of Robertson, /ree and clear of the lien of the judgement 
and execution levy of Fames Taylor and Fohn Bruce, and 
all liens of the judgment of said Bain & Bain, dut subject 
lo all other liens and incumbrances thereon, and all taxes 
and assessments thereon, requiring the assignee to bring 
the proceeds into court, ‘*/o be paid unto the said judg- 
ment creditors, according to the priority of their satd lens 
on the property so sold.” 

April 24, 1880, in accordance with the foregoing order, 
the assignee made sale of a large number of tracts of 
land (320) at various prices, including the Jefferson Park 
Hotel property in question, at a bid of $250, made by 
Lorin G. Pratt, trustee (321). 

June 17, 1880, Bradford Hancock, assignee (75), con- 
veyed the interest of the bankrupt in the Jefferson Park 
Hotel property and other property to Lorin G. Pratt, 
trustee, in accordance with Mr, Pratt’s bid and the above 
order of the bankruptcy court. This deed purports to 
be a quit-claim “ ofall the right, title, interest, estate, claim 
‘and demand of the bankrupt which he had on the 3rst 
“day of August, 1878, and of the said Bradford Han- 
“cock, as assignee, aforesaid, subject to all unpaid taxes, 
‘and all liens and encumbrances,” in and to the real es. 
tate mentioned, which (with eighteen or twenty other 
tracts) included the above hotel property sold by Pea- 


body to Greene under the trust deed of Robertson. It 
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appears that in these purchases from the assignee and 
marshal Lorin G. Pratt was acting as trustee for ap- 
pellees. 

Neither David R. Greene, nor any person in privity 
with him as heir, representative or otherwise, appeared 
in the bankruptcy court, whether as petitioner or respond- 
ent, during any part of the time in question. Nor did 
Bradford Hancock, either as provisional or as permanent 
assignee, ever make any claim or demand against them, 
or any of them, in the bankrupt court or elsewhere. 

Nor did the assignee or the bankrupt or any creditor 
or any other party ever attack the title of appellants or 
David R. Greene under the foreclosure of the Robertson 
trust deed in the bankrupt court or elsewhere until the 
filing of the supplemental bill of September 17, 1881, 
below mentioned. 


Having thus exhausted the powers of sale of the bank- 
ruptcy court appealed to by their petition, appellees en- 
dorsed a credit (63) of $5,053 upon the judgment at 
law, of date June 144, 1880, as appears by the clerk’s 
memorandum to that effect. 

The amount so indorsed was ordered by the register to 
be paid as the net proceeds realized from the assignee’s 
sales of the lands of the bankrupt—over seventy tracts 
in all. The gross amounts bid were $6,157.50 (323). 

January 5, 1851, a third execution upon the judg- 
ment at law (the enforcement of the lien of which had 
been transferred to the bankruptcy court, as above noted ) 
was levied by the marshal at the instance of appellees upon 
the Jefferson Park Hotel property, and other parcels of real 
estate, and afterwards, January 27, 1881, the hotel 
property was sold to Lorin G. Pratt, trustee under that 
levy, for the sum of $5,000 (63). 
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Having accomplished these proceedings in the bank- 
ruptcy court, and under the judgment upon the law side 
of the Circuit court, appellees, July 6, 1581, appeared 
in the creditors’ suit upon the equity side of the Circuit 
court, and obtained an order allowing them to amend their 
bill (14), and also to file a supplemental bill in the cause. 
This order was open and general, and as the court will 
perceive, failed to indicate the names of new parties,or spec- 
ify the subject-matter of the purposed amendment, and sup- 
plement. Hlereupon occurred another delay in the progress 
of the equity suit. 

Not until September 17, 1881, (14) was the amended 
and supplemental bill filed in the cause. It named as de- 
fendants those named in the original bill, and for the 
first time sought to implead the widow and heirs of 
David R. Greene, or to attack the foreclosure deed of 
October 7, 1878. Thereupon the original bill was 
dismissed as to all lratts of land named in the bill. Cx- 
cepl the ‘fefferson Pan Hlotel property now in contro- 
versy. For the first time claim was made against the 
bona fides of the renewal| deed of trust of April 2, 1877, to 
Peabody, and the foreclosure of the deed by means of the 
trustee’s entry,sale and deed of October 7, 1878, to David 
R. Greene. It was asserted in the new bill that these 
conveyances were made in pursuance of a “ fraudulent 
scheme ” arranged between Roberison and Greene, to 
place the property beyond the reach of appellees’ judg- 
ment at law. The elements of the scheme, as described 
by appellees (19), appear to have been that Robertson 
was to go through bankruptcy and be discharged from” 
allhis debts; that David R. Greene was to “ carry the 
property,” as the bill expressed it, collecting the income, 


but was so to reduce and misappropriate such income as 
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to create an insufficiency of income to carry the property, 
whereupon the trustee was to declare a forfeiture for non- 
payment of interest, sell under the deed of trust, cut out 
the lien of complainants’ judgment, and prevent the prop- 
erty from coming to the hands of Robertson’s assignee in 
bankruptcy. 

It was also conceived, or at least alleged in the 
bill, to be a part of this scheme of fraud, that Robert- 
son, after having procured his discharge in bankruptcy, was 
to be allowed to redeem from the foreclosure sale, upon 
paying the amount due and expenses of “ carrying ” the 
property,less income received, as if no sale had been made. 

The supplemental bill stated the filing by Robertson of 
his petition in bankruptcy, the proceedings of Mr. Pea- 
body, the trustee, to advertise and sell the premises, and 
the sale to Mr. Greene upon a bid of $30,000, and 
alleged these to have been acts done in pursuance of the 


‘“ fraudulent scheme.” 


The supplement also alleged that Robertson’s right of 
redemption, by virtue of the supposed agreements, or 
otherwise, vested in his assignee in bankruptcy, and passed 
to appellees under the bankruptcy sale referred to. The 
independent claim was also made, that by reasof of the 
fraudulent nature of the supposed scheme, the foreclosure 
sale by Peabody to David R. Greene was invalid as to the 
appellees and other creditors of Robertson. We there- 
fore understand the bill to be based upon the rights of 
appellees as assignees of an equity of redemption con- 
tracted for by Robertson with David R. Greene, or in 
the alternative upon a right as creditors to defeat the fore- 
closure by reason of the fraud alleged. 

Appellants contend that neither hypothesis is sustained 


by the proofs. 
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Irregularities in the mode of publication of notice 
and conduct of the sale by the trustee were also alleged, 
and it was stated that complainants had no actual notice of 
the sale, and did not know of it. until long afterwards. 

By the terms of the trust deed power of sale actual 
notice of the sale was expressly waived. 

That any material irregularity or informality intervened 
in the proceedings attending the sale, is denied by appel- 
lants and, as they contend, not shown by the proofs. 

The supplemental bill also stated the proceedings in the 
bankruptcy court and on the judgment above referred to, 
and alleged that appellees thereby became vested “ zwzth 
“all the right and tnterest of Robertson in said premises at 
“the date of said judgment subject to redemption, excepl 
“ such as had passed to appellees by reason of the bankruptcy 
“ proceedings above set forth.” It also stated the decease 
of David R. Greene, the possession by Mr. Greene during 
his life-time, and that of his heirs since his death; the col- 
lection and conversion of the rents to their own use; and 
the refusal to surrender the same, or allow appellees a re- 
demption; which acts are alleged to be in pursuance of the 
« fraudulent arrangement ” with Robertson, which is said 
to have been made in August, 1878. 

The prayer was that the foreclosure sale to David R. 
Greene be set aside; that Mr. Greene, his heirs and widow 
be deemed MORTGAGEES IN POSSESSION, and a redemption 
allowed upon that basis from the Robertson trust deed to 
Peabody. 

January 4, 1883, appelles filed another amendment, 
complaining that the sale notice was published in the 
Chicago Weekly Journal, and that the premises were not 


sold in parcels. 
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The cause had been referred to the master to report 
proofs June 6, 1882, and his report was filed October 27, 
1883. <A hearing was had on the bill as amended, and 
the opinion filed April 14, 1884. 

So stood the bill upto April 5, 1886. On that day, 
which was after the rendering of the opinion of the court 
and the entry of the second interlocutory order of ref- 
erence, that of July 29, 1884, a further amendment was 
made by appellees. 

In this amendment the point is for the first time taken 
that the trustee’s sale of October 7, 1878, to David R. 
Greene was made after the filing of Robertson’s petition 
in bankruptcy, and before the appointment of his assignee, 
which did not occur until July 24, 1879. The pleader 
refers to the appointment of Hancock as permanent as- 
signee. He had been appointed provisional assignee on 
petition of appellees (73) October 5, 1878, with full power 
of management, control, taking of possession and collec- 
tion of income of the estate. 

It is said in the amendment that there was no repre- 
sentative of the estate of Robertson, and his equity of re- 
demplion on whom notice of sale could operate, or who could 
protect the creditors and estate of said bankrupt, so that said 
sale was void as agamst the rights of complainants as judg- 
ment creditors of said bankrupt, and as against the assignee 
of the bankrupt; and that appellees as purchasers under 
the assignee, should not in equity be cut off from their 
right to redeem under the trust deed, notwithstanding said 
trustee’s sale and deed; and that the appellees “ should be 


“ decreed by their purchase and deed from said assignee to 


La 


‘ take the title of satd Robertson as it was on August 31, 


* 


‘+ 1878, unaffected by the subsequent trustee's sale, with full 
‘right to redeem as if no sale had been made.” 
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The opinion of the court, with which the theory of this 


last amendment accords, is found in the record (349). 
ben ‘ : . ; 
The widow and heirs of David R. Greene appeared ol 
e ‘ . . oO . — 
in the case for the first time November 21, 1881 (42), and 7 


they and the other defendants answered December 31, : 


1881. Order for their appearance as non-residents | 
had been entered (39) October 20, 1881. In 
their answers they fully denied all charges of : 
fraud and irregularity; denied all participation in the sup- 


posed “fraudulent scheme” with Robertson, alleged in 
the supplemental and amended bills, and denied in detail 
the various circumstances set forth, as acts of concealment 
and other irregularities attending the enforcement and 
foreclosure of the trust deed of Robertson to Peabody. 
The account of the transactions with Robertson, = 
and Robertson’s grantor, Nathan S. Grow, as given in 
these answers and sustained in the proofs, is as follows: 
(44) David R. Greene, April 1, 1871, loaned to Nathan 
S. Grow $35,000, took his note for that sum, due in five 
years, secured by a trust deed to Benjamin E. Gallup on 
the hotel property in question. 
Afterwards, February 9, 1876, (69) Grow sold his 
equity of redemption to William Scott Robertson, subject 
to the prior incumbrance. Long prior to the judgment 
of appellees against Robertson, in fact in the spring of 
1877, Robertson began negotiations for a renewal of the 
Grow incumbrance by means of a new note and trust ~. 
deed for the same amount, to be executed by himself and 
held by Mr. Greene. Delay ensued in the negotiations by 
reason of discussion as to certain unpaid taxes which were 
in arrear under the old mortgage, so that the terms of the 
renewal were not fully settled until some time in July, 1877, 


when the new security papers were executed by Robert- 


a. 


ra . 
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son to Peatccy as trustee, under date of April 2, 1877, 
(from which date interest was due on the renewal) to 
secure Robertson’s note of $35,000 payable, with semi- 
annual interest, three years thereafter. 

It was further answered by appellants that the entry 
by Peabody as trustee for Greene, having been author- 
ized by the deed and assented to by Robertson upon the 
demand of Greene in order to a foreclosure (47), and 
the rents being wholly inadequate to satisfy the deed of 
trust to Peabody, and Robertson being largely in arrear, 
the said Peabody, upon the request of David R. Greene, 
the legal holder of the note, and in accordance with the 
power and authority vested in him, advertised and sold 
the premises, and at such sale David R. Greene having 
bid $30,000, and that being the highest and best bid, the 
trustee, Peabody, conveyed the premises to him in fee 
simple by trustee’s deed, bearing date on that day, and 
duly recorded in the recorder’s office three days after- 
wards, October 10, 1878, in book 792, page 554; that 
upon delivery of said deed David R. Greene immediately 
claimed title to said premises absolutely and according to 
the form and purport of the deed, and continued such 
claim until the time of his death, May 19,1879, where- 
upon the land descended to his lawful heirs, subject to the 
dower of the widow, the said respondent, Mehitable B. 
Greene, since which time such heirs have ever claimed 
the said premises as tenants in fee simple, subject to such 
dower, free from any right of redemption of Robertson, or 
any other person whomsoever; and that by said foreclos- 
ure proceeding and the deed of Peabody to David R. 
Greene all equity of redemption of William Scott Robert- 


son, his heirs and assigns, was effectually barred and ter- 


minated, and that the same was equally binding and con- 
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clusive upon the complainants, if they, as alleged, were 
judgment creditors of Robertson, and that as to the said 
David R. Greene, his heirs and assigns, the judgment and 
all interests in the premises, claimed by complainants in 
said bills, are null and void. The benefit of this bar was 
claimed by answer as if formally pleaded. 

It was admitted that David R. Greene, his heirs and 
assigns, had received rents and profits, but denied that 
such receipts were as mortgagees, or otherwise than as 
owners in fee; and it was denied that the complainants 
were entitled. to call the defendants, or any of them, to the 
account prayed, or to any account. 

In this connection it was also denied in the answer that 
any considerable sum of rents and profits could have 
been collected by the said Peabody, or that there was any 
misappropriation of rents and profits on the part of David 
R. Greene or said Peabody, between such entry and the 
date of the foreclosure; that such sum as was collected 
was properly applied to the credit of Robertson, who 
then stood indebted to David R. Greene, not only for the 
aforesaid $35,000, and all interest thereon since the date 
of said loan, but for other large sums expended by said 
Greene for taxes and insurance necessitated by the de- 
fault, neglect, and pecuniary inability of Robertson to 
keep his covenants, by reason of which, and for the sole 
purpose of enforcing the lien under Robertson’s deed of 
trust to Peabody, David R. Greene made the entry and 
caused the foreclosure and trustee’s conveyance, as he 


lawfully might under such circumstances. 
And the defendants( 55) also answered as to so much of 

the bill, amendments and supplement as allege,or may be 

construed to allege, any agreement between David R. 


Greene and William Scott Robertson for the redemption 


or repurchase of the land by said Robertson from said 
Greene, and not admitting such, or any of such allega- 
tions to be true, that there is not, and never was, any 
NOTE OR MEMORANDUM IN WRITING OF SAID SUPPOSED 
AGREEMENT OR CONTRACT signed by said David R. 
Greene, or by any person by him authorized in writing 
according to the statute of the State of Illinois, in such 
case made and provided; and not waiving any of the other 
matters by them answered, but insisting thereon, re- 
spondents claimed the benefit of said statute as effectually 
as if specially pleaded. 

April 3, 1886, the respondents, by leave of court, 
further amended their answer (364), to meet the amend- 
ments of the bill, by setting up the bar of the two years’ 
limitation in the bankrupt act, and as to so much of the 
bill, its amendments and supplements, including the amend- 
ment that day filed, as alleged and claimed, any cause of 
action or ground of equitable relief against defendants, or 
against the said Jeflerson Park Hotel property, or agp 
right to redeem the same from the deed of trust of April 
2, 1877, under the sale and conveyance made by Brad- 
ford Hancock, assignee in bankruptcy to the said Pratt, 
in said bill mentioned, they said that said pretended claims, 
if they ever existed, belonged and pertained to the as- 
signee, Bradford Hancock, and Bradford Hancock, said 
provisional assignee, his predecessor 1n office, and that said 
assignee and provisional assignee long since, and on and 
before the 24th of July, 1879, waived and abandoned all 
such claims and suppcsed equities, and so waived and 
abandoned the same Oviober 7, 1878, and that ever since 
said date and down to the filing in this cause of the 
amended and supplemental bill of September 17, 1881, and 


down to the time when the same were claimed therein by 
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bill, the said provisional assignee, the said assignee and 
complainants continued such waiver and neglect and fail- 
ure to assert the same in anywise against the respond- 
ents, or any of them, or the land aforesaid. 

And appellant further answered, that at the ume of the 
execution of the foreclosure deed by the trustee, Peabody, 
to David R. Greene, the said Bradford Hancock was pro- 
visional assignee in bankruptcy of William Scott Robert- 
son, and became ass/guee July 24, 1879, and that the sup- 
posed equities and claims in the amendment mentioned 
did not accrue witl.in two years next prior to the bring- 
ing in of the amended and supplemental bill of September 
17, 1851; and so the same, if they ever existed, were 
barred by such /aches and by the statute in that behalf at 
the time when said supplemental bill was filed, as also at 
the time of said Pratt’s deed, and are now barred, and 
respondents set up and relied upon the /aches aforesaid as 
an equitable bar and defense to so much of said com- 
@ginants’ bill as rests upon the aforesaid pretended equi- 
ties, and that by the statute of the United States in that 
behalf made and provided, commonly called the * Bank- 
ruptcy Act,” the complainants, for reason of the lapse of 
time aforesaid, and for reason of the facts aforesaid, were 
barred and precluded from any relief by reason of said 
pretended equities, and so the respondents jointly and 
severally answered and set up the aforesaid bar and limita- 
tion of two years provided in said statute, and prayed the 
same benefit thereof as if formally pleaded. 

Thus appellants in their answers denied all the allega- 
tions of fraud contained in the bills; denied that there was 
any irregularity in the method of notice and sale under 
the Robertson trust deed; set up the foreclosure proceed- 


ings in bar of the equity of redemption; denied that 
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David R. Greene, their ancestor, had made the agree- 
ment or contract alleged in those bills giving Robertson a 
right or option of redemption of the property as alleged; 
and-also set up the statute of frauds and thereby called 
for the proper written proof under that statute of any 


such agreement in Robertson’s favor. 


As to the claim that a right of redemption subsisted in 
appellees under the assignee in bankruptcy by reason 
that the foreclosure sale by Peabody had occurred pend- 
ing the bankruptcy proceeding and before the appoint- 
ment of the permanent assignee in bankruptcy of Robert- 
son, appellants further invoked the bar of the two years 
statute of limitation applicable to adverse claims sued in 
right of assignees in bankruptcy. 

January 29, 1884 (255), thecourt made an interlocutory 
order upon the basis of the opinion of April 14, 1884, find- 
ing an equity of redemption and referring the cause to a 
master for the accounting between appellees and appellants. 


’ 


The master reported July 15, 1885 (257), stating“fin 
account, and finding a balance due. ‘To this report both 
appellants (340) and appellees (356) filed exceptions, in 
accordance with previous objections entered in the mas- 
ter’s office before the filing of the report. 

The exceptions of the appellants were so framed as not 
only to apply to the report of the master, but to the form 
‘and substance of the supplemental bill and to the legal 
sufficiency of the matters upon which the order of refer- 
ence was made to rest under the opinion of the court of 
April 14, 1884. Hence it was sought to carry back the 
= to the master’s report to the interlocutory de- 
cree upon which the court ordered the reference, and to 
cover the entire equities of the case. The effort was, in 
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short, to induce the court to consider the question of re- 
ceding from the ground taken in the interlocutory decree, 
and with that end in view, to restate in the exceptions the 
positions of fact and law contained or implied in the an- 
swers and established in the proofs. It was thus sub- 
mitted before final decree that upon the entire case the 
prior orders should be vacated and the bill against appel- 
lants dismissed. 

The appellees excepted in their frs¢ exception to that 
part of the master’s report which found in favor of the 
appellants, upon the issues of fraud, because such issues 
had not been referred to the master by the court. 

Appellees also excepted to: so much of the court’s 
epinion (357), as is in these words: ‘Ido not think the 
“ proof sustains the allegations of a collusive arrangement 
“or understanding between the trustee and Robertson, 


‘that Robertson was to have the right to redeem the 


~ 


‘ property from the trustee's sale on the payment of the 


a 


‘debt and interest. Mr. Peabody denies any such agree- 


ra 


‘ment and the proof tending to show it is too vague and 


- 


‘uncertain to form the basis for a decree.” 

Following this frst exception to the ruling on the 
issue of fraud, there were divers exceptions by appel- 
lees to the allowance by the master of various items to 
appellants in the account, it being claimed that nothing was 
due as of July 12, 1885, in excess of $30,475.32, the mas- 
ter having stated the balance then due at $45,641.66. 

April 12, 1886, the master, under a further order, en- 
tered April 3d of that year, filed a further report, stating 
the balance of the redemption account at $45,342.86 as of 
April 1, 1886. 


May 24, 1886, a second opinion (415) was rendered 
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and filed in the case by His Honor, Judge Blodgett. In 
this opinion the court dealt with the exceptions of appel- 
lants upon the principles announced in his former opinion. 
Referring to such exceptions he says they went only to the 
EQUITIES OF THE CASE, and after a careful review of the 
former conclusions he feels compelled to adhere to the 
former decree. Finding no error in the master’s account 
the court overrules all the exceptions of appellees bearing 
upon that matter, and so holds the balance due to be as 
above stated in the master’s report as of April 1, 1886, 
viz: $45,342.86, 

The frst exception of appellees was sustained by the 
court on the ground that the issue of fraud was not re- 
ferred to that officer, “all questions as to fraudulent con- 
“duct of the defendants or any of them having been 


“considered and passed upon at a former hearing.” 


The final decree of the court was entered (418) July 
1, 1886, allowing redemption upon payment of $45,342.86 
with interest from April 1, 1836, within ninety days, with 
costs, 

Appeal was prayed in open court and bond (420) filed 


on the same day. 


Tue Errors. 


The errors assigned by appellants, briefly re-stated, are 
as follows (423): 

1. The court erred in its order of March 26, 1878, in 
not dismissing the bill for want of equity upon sustaining 
the demurrer for that reason. 

2. Error in the order of July 6, 1881, in giving instead 
of refusing appellees leave to amend and supplement 
the bill. 


Sg 
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3. Error in the order of September 17, 1851, in per- 
mitting appellees to file the so-called amended and sup- 
plemental bill, that day filed the same, being on its face a 


stale claim, barred by lapse of time and devoid of equity. 


4. Error in the opinion of the court (349) of April 
14, 1884, in holding that the trustee's sale and deed were, 
for reason of having been made without leave of the 
bankruptcy court, and before appointment of assignee in 
bankruptcy, “clearly voidable on application of the as- 
“signee or those claiming under him,” when by law the 
court should have held the trustee’s sale and deed a valid 
bar to the equity of redemption. 

5. Error in the interlocutory order of July 29, 1884, 
in that (conforming to the opinion rendered) the court 
held that appellants were accountable to appellees, and 
referred the cause to a master for statement of such ac- 
count: and in that the court did not dismiss the bjll for 
want of equity, and for the /aches, lapse of time and 
other matters of defense upon the pleadings and proofs. 

6. krror in the opinion of May 24, 1886, (415) and 
in the final decree of July 1, 1886, in not sustaining the 


« 


exceptions of appellants to the report of the master, and 


to the tormer opinion and orders of the court. 

7. It was error in the final decree to hold that ap- 
pelle es were entitled to redeem from the trust deed of 
Robertson to Peabody, when all equity ot redemption of 
Robertson, his heirs and assigns, had been barred; and it 
was error not to dismiss the bills for want of equity upon 
the pleadings and proofs. 

S. It was error not to hold the two years’ statute of 
limitations of the United States applicable as a bar, the 


adverse interest having been transferred more than two 


SO a EE 


ages 
ae 


« a ee 


” — soe 


years before appellees commenced their suit against ap- 
pellants. 
9. That inasmuch as none of the material allegations 


of the bill was sustained by the proof, it was error not 


to dismiss at the final hearing for want of equity. 


ro. It was error in the court to treat as material the 
allegations of the amended bill to the effect that the 
trustee’s sale and deed occurred pending bankruptcy, and 
before appointment of an assignee, and were made with- 
out leave of the bankruptcy court, and the court erred in 
basing the decree on these circumstances instead of dis- 
missing the bill for want of equity. 

The prayer of appellants upon these assignments of 
error is for judgment of reversal of the decree and dis- 
missal of bill, supplements and amendments for want of 
equity, and for such other judgment as may be lawful and 


in accordance with equity. 
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BRIEF. 


ROBERTSON WAS THE COMMON SOURCE OF TITLE. THE 
TRUSTEES DEED TO DAVID R. GREENE OF OCTOBER 7, 
1575, RELATED BACK TO THE DATE OF RECORD OF THE 
rRUST DEED FROM ROBERTSON TO PEABODY—JULY 23, 
1577; AND THOSE DEEDS, UNDER THE COMMON LAW 
AND STATE STATUTES THEN IN FORCE, SHOWED IN DA- 
VID R. GREENE A’ PRIMA FACIE TITLE IN FEE AS 
AGAINST APPELLEES OR ANY OTHER PARTIES DERIVING 
TITLE UNDER ROBERTSON SUBSEQUENT TO JULY 23, 


IS77. 


As appellees came in under Robertson, after that date, 
the trustee’s deed p) ima facie was evidence of a toreclos- 
ure of their interests and furnished a full defense upon 
the merits to this bill. 

—— m - iii 
Rev. Stat. Il, 1874, p. 7II, Mortgages, 


S13; [1 Starr & Curtis, p. 1638. 


“ In case of the DEATH of any grantor in any mortgage 
or trust deed in the nature of a mortgage, such grantor 
being at the time of his decease the owner of the equity 
of redemption of the premises so granted, or in case of 
the death of any person owning the equity of redemp- 
tion or any premises mortgaged or conveyed in trust as. 
a security for money, NO SALE shall be made by virtue 
OF ANY POWER OF SALE contained in such mortgage or 
trust deed, or given in relation thereto; but the same 
may be foreclosed in the same manner as mortgages not 
containing power of sale may now be foreclosed at law, 
or in chancery.” 
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The above took effect July 1, 1874, and was a revision 
of a statute passed in 1869, entitled, “ an act to protect 
“ widows and orphans from the sacrifice of their property 
“by sales upon mortgage and trust deed.” Laws of 
1869, page 410. 

The decree now complained of appears to have ex- 
tended the protection to voluntary bankrupts and their 
assigns. 

The act of July 1, 1874, section 14, further provided 
(I 1 Starr and Curtis, 1640): 


“Sec. 14. In all SALEs of real estate under a MORT- 
GAGE Or TRUST DEED in the nature of a mortgage EXE- 
CUTED after the taking effect of this act, WHICH MAY BE 
MADE PURSUANT TO A POWER OF SALE, at least thirty 
days’ notice of such intended sale shall be given, whether 
So specified in the power of sale or not. It shall be 
sufficient to insert in such notice the date of the instru- 
ment, names of the grantor and grantee, and of the as- 
signee, if any, the amount of indebtedness the instrument 
was given to secure, the amount claimed to be due, a 
description of the premises to be sold, and the time, 
place and terms of the sale; and no sale shall be made 
except in the county in which the premises are situated. 
The notice shall be given by publication once in each week 
for four successive weeks, in some newspaper or other 
paper authorized by law to publish legal notices, pub- 
lished in the county or counties where the premises are 
situated * * ® but in no case shall a notice be 
given fur a shorter time than is required by the mort- 


gage or deed of trust. And in no case shall the mort- 
gagee, trustee, or person making the sale, be entitled to 


charge as cost of advertisement, more than the actual 
cost necessarily expended in giving notices as herein re- 
quired.” 

Section 15 of the same act of July 1, 1874, provided: 
«A recital in a deed made in pursuance of a power con- 
tained in a mortgage or deed of trust that due notice of 
the sale had been given shall be Prima _/facie EVIDENCE 
OF THE GIVING OF SUCH NOTICE.” 
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The above were the statutes in force at the date of the 
trustee’s sale of October 7, 1878, by Mr. Peabody to 
David R. Greene. 

July 1, 1879 (laws 1879, page 211), the law of that 
session took effect, and sales under powers in mortgages 
and trust deeds executed thereafter were prohibited. ‘The 
act provided, « no real estate shall be sold to satisfy any 
“such mortgage, trust deed or other conveyance in the 
“nature of a mortgage except in pursuance of a judg- 
“ment or decree of a court of competent jurisdiction.” 

So that when the foreclosure sale now in question took 
place the Illinois statutes recognized sales under trust 
deeds and mortgages as valid assurances of title in 
all cases except those cases of natural death stated in 
the 13th section of the act of July 1, 1874. No such 
death had taken place when the trust deed was foreclosed. 

The conditions had occurred upon which by the con- 
tract the power was to arise. The power was exercised 
according to the regulations prescribed in the 14th section 
of the act. 

Robertson had made default after default in his interest, 
and in performing his other covenants, in fact he paid no 
interest at all from the date of the renewal papers in 
April 1877. By the time the sale took place these delin- 
quencies had reached the sum of nearly $6,000 aside 
from principal, making due $35,000 more. The trust 
deed is found at large at page 289, record. It provided: 
“if default be made in the payment of any one of the in- 


‘stallments of interest aforesaid * * * and = such 


~~ 


‘default shall continue for thirty days * ‘*® #@ then 


‘and in that event the said principal sum of $35,000 shall 


“at the election of the legalholder. * * * at once 


9 


‘‘become due and payable. * * * 


— 


The evidence of the exercise of such election by the 
legal holder, David R. Greene is complete; not only in 
the recitals to that effect in the trustee’s deed but in the 
documents by which the fact of such election, was notified 
by Mr. Greene to the trustee. See letter 17, appendix, 
page 14. There can be no dispute on this point. 

Nor is it possible to misunderstand or differ as to the 
terms of the power of sale vested in the trustee. 


{It ran: “In trust, nevertheless that if default shall be 
made inthe payment of the said principal sum of money 
above mentioned (whether the same shall have become 
due by election as aforesaid, or by the regular maturity 
of sad note three years after the date thereof) or if the 
said 1Wm. Scott Robertson * * *_ shall at anytime 
hereafter * * * suffer said premises, or any part 
thereof to be sold for any tax or assessment * * * 
or shall failinanywiee * * *° tokeep © 8 9 
all and singular the covenants and agreements contained 
in these presents * * * then and from thenceforth 
it shall be lawful for the said party of the second part, or 
his successors in trust, on application of the legal holder 
of said principal note, wth or without a previous entry 
_ said premises, | o sell and dispose of said premises 

* * and all right, title, benefit and equity of re- 
pee of said party of the first part, his heirs and 
assigns therein, at public auction, to the highest bidder 
for "Cash, having first given notice of the time and place 
cs me coe CUT ee publicatic n once in each 
week for four successive weeks, the first publication to 
be at least thirty days before the day of sale in some 
newspaper, o7 other paper authorized by law lo publish 
legal notices, that may at that time be published in said 
county of Cook, personal notice of such sale to said 
party of the first part, his heirs or assigns, or any person 
claiming by, through or under him, being hereby ex- 
pressly waived and excused.” 


The trustee’s notice of sale was published in the Cut- 
cAGO WEEKLY JOURNAL four successive weeks, begin- 
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ning with the issue of September 4, 1878, which was at 
least thirty days before October 7, 1878, the day of sale. 
The Chicago Weekly Journal was a newspaper published 
‘in said county of Cook,” and was a paper authorized 
by law to publish legal notices. This authority appears 
by the following act: 

The statute‘ of Illinois (act of July I, 187 1, n. 
1874, page 723, II Starr and Curtis, page 1675) pro- 
vided: 


“Src. 4. When any notice is recuired by law or order of 
court or any contract, and it is not otherwise provided, it shall 
be sufficient to publish the same in a weekly newspaper, and in 
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ible as costs 
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1 } ; 
no case shall any greater amount be charge: 


than will be sufficient to publish the same in such weekly news- 
paper.’ 

‘*Sec. 5. When any notice isrequired by law or contract to 
be published in a newspaper (unless otherwise expressly provided 


] 


in the contract) it shall be intended to be in a secular newspaper 
of general circulation published in the city, town or COUNTY, or 
| 


some paper specially authorized by law to publish legal notices 
in the city, town or county.” 

In the trust deed it was provided (page 291) that all 
recitals in the trustee’s deed as to default, notice, advertise- 
ment and sale, and of facts evidencing the legality of the 
sale and conveyance should be considered, as between 
all persons, prima facie evidence of the facts recited. 

The trustee’s deed recited (p. 217), first, the execution 
of the trust deed, its purpose and the power of sale con- 
tained; second, the defaults of Robertson; third, applica- 
tion of holder to the trustee for foreclosure by sale; fourth, 
that by reason thereof the trustee had DULY ADVERTISED 
the premises and all equity of Robertson, his heirs and 
assignees therein, for sale at public auction to the highest 
bidder for cash, on October 7, 1878, at 1m A. M., at the 
corner of Dearborn and Monroe streets, Chicago, and 


had first given at least thirty days notice of said intended 
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sale, and given such notices one in each week for four 
successive weeks in the Chicago Weekly Journal, a news- 
paper published in said county of Cook and authorized by 
law to publish legal notices; fifth, the offer of the prem- 
ises (at the stated time and place) for sale at public auc- 
tion to the highest bidder for cash; the bid of David R. 
Greene of $30,000 as the highest bid and the sale to him 
at that sum. 

Thus appellants showed prima facie a valid and suffi- 
cient foreclosure by David R. Greene. 

Their succession to the, right and title of Mr. Greene 
was an admitted as well as proven fact. 

It is not necessary, upon the local statutes above given, 
to remind the court that in Ilhnois at the time in con- 
troversy trust deeds in the nature of mortgages, with 
powers of sale like that under discussion, were an ordinary 
form of landed security, regulated, it is true, by the legis- 
lature, but originating upon common law principles of 
contract, the source of the power being the right of an 
owner of land to dispose of his property by deed. An 
exercise of such right by the owner, through a trustee or 
donee of a power, has necessarily been held to relate back 
in point of time to the date of the deed creating the 
power, or (as to third parties entitled to the benefit of the 
recording acts) to the tate of record of such deed. 


Anderson v. Strauss, 98 Iil., 485. 


The appellants’ prima facie case rested upon docu- 
ments about which there could be no dispute. If not rebut- 
ted by the other proofs, they presented a complete answer 
tothe claim of appellees for redemption from the trustee’s 
sale to David R. Greene. 


We are not aware that upon the extrinsic proofs, any 


other ground of rebuttal has been, or can be suggested, 


than the following: 

1. Irregularity, or lack of conformity to the terms of 
the power as to advertising and conducting the sale. 

2. That there was an agreement for redemption. 

3. That the foreclosure was fraudulent. 


4. The ground taken in the opinion of the court. viz: 
that the condition of the bankruptcy matter of Robertson 
was such as to suspend the power of foreclosing by sale. 


Of these subjects in their order. 


II. 


THE CASE PRESENTS NO EVIDENCE OF IRREGULARITY 
IN THE PROCESS OF EXECUTING THE POWER OF SALE 
ACCORDING TO THE RULE OF THE CONTRACT AND 
THE STATUTES ABOVE CITED. 

The charges of irregularity first assumed a definite 
form, after some years of silence, in the amendment to 
the bill of January 4, 1883. It was there insisted that it 
was irregularity to publish the notice of sale in the Chi- 
cago Weekly Journal, and it was said that the Weekly 
Journal was not read or circulated in the city of Chicago, 
‘¢ NOR IN SAID CouNTY OF COOK.” 

By the same somewhat deliberate amendment, it was 
also suggested that the trustee committed an irregularity 
in selling the property in gross. 

No proof was submitted that the property was not first 
offered by the trustee fn lots, ard it'is within the bounds 
of legal presumption to suppose that if such course was 


beneficial to the parties at interest it was so offered 


qefore the sale in gross. 
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The only witness testifying to the mode of conducting 
the sale was the trustee himself (page 207.) He had no 
bid for any parcel, and no one expressed a wish to buy a 
part less than the whole. If there had been such a bid, 
he would have offered it by parcels if it could have been 
so done without injury. 

The trust deed (page 292) gave the trustee 4 discre- 
tion “to sell entire or in parcels, as he might elect.” 

The mode of treating the property as an entirety was 
adopted in Grow’s deed to Robertson, and in both the 
trust deeds. It was also followed by the assignee in his 
deed to Pratt, and by the marshal in his sale under appel- 
lees’ judgment. 

The appellees have offered a supposed plat of the 
premises at page 100, record. It is open to the criticism 
that forty-four feet of dwelling covers more paper than 
sixty feet of hotel, plus twelve feet of court. But take it 
for all in all, it puts beyond doubt that the lots front on 
Madison street, and that to excise the rear portions on 
which the two dwellings stand might affect the utility of 
the front premises for hotel use, or prevent the extension 
of the stores back to the rear of the lots. 

It is not shown, so far as we can see, that the trustee 
abused the broad discretion given by the deed. 

As to the mode of publication: 

Appellees began by alleging that the Chicago Weekly 
Journal had no circulation in Cook county; they ended 
by producing witnesses to the contrary. 

It was stated by Mr. Whaley (188) and disputed by no- 
body, that the Weekly Journal was a paper of large cir- 
culation; that legal notices were often published in it; that 
it circulated in Cook county; and had a considerable cir- 
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culation in Illinois outside of Chicago; that it was the only 
weekly issue of the Chicago Journal. 

The other witness, Mr, Eames, (183) stated that he 
had worked for the Journal since 1854; that the Weekly 
Journal was a newspaper printing 8,000 copies or more; 
a good weekly newspaper; that it circulated largely in 
Illinois and Iowa; it had a fair circulation in Cook county; 
it answered the description of a live newspaper published 
in Cook county. 

If so, it answered the requiremerts of the law and the 
contract. 

Mr. Peabody had the statute before him when he se- 
lected the weekly edition as a proper one. It is fairly 
presumed that he understood the subject, and was acting 


in good faith. 


He testified (206) that having some doubts as to pub- sy 
lishing notices once a week in a daz/y paper he had con- 4 
sidered it the safer course to publish in a week/y paper, | 
and that for such reason this notice was published in a 
weekly paper. He had no motive for publishing in one 
weekly rather than another; he published many notices 
in the Journal. When the notice was inserted he had no 
knowledge as to the extent of the circulation of the 
Weekly Journal. (207.) So far as he knew or believed, 
the paper was a reputable one, read by the community, 


and he knew of no reason why it was not as suitable a 


means of advertising as anv other. 


ry . ° gl! 
[here appears to us no occasion to cavil at the act of ee 
the trustee in making use of the very sort of newspaper ‘ 
which the statute expressly sanctioned “ when not other- 


wise provided,” viz.: a “ weekly paper.” 


Appellees, therefore, placed themselves in the attitude of 
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complaining that a mode of publication was not adopted 
which the trustee deemed of doubtful propriety, while 
the mode actually adopted by him consisted both with the 
statute and the contract, and was deemed safe and proper. 


IIl. 


IT WAS CLAIMED IN THE BILL THAT IN THE MATTER 
OF THE LOAN AND TRUST DEED, AND ITS FORECLOs- 
URE, THERE WAS FRAUD. ALSO, IT WAS CLAIMED, 
THAT THERE WAS AN UNDERSTANING BETWEEN DA- 
VID R. GREENE AND RORERTSON, GIVING THE LAT- 
TER A RIGHT TO REDEEM FROM THE SALE AT SOME 
FUTURE TIME. 

We submit that the appellees have sustained neither the 
claim of fraud nor that of contract. 

The burden of proof was, of course, upon appellees. 

The best evidence upon these issues, as we think, was 
to be found in the contemporary correspondence, transact- 
ing the business in its various stages. These letters have 
been embodied, in their order of date, in the appendix to 
this brief. 

The letters begin in July, 1877, with one closing the 
negotiations relating to the terms of the renewal of the 
old Grow loan. They end in the latter part of October, 
1878, with letters concerning the foreclosure, and the plan 
of making a claim by Mr. Greene for the deficiency against 
Robertson’s estate in bankruptcy. 

Some are written by Mr. Greene, some by the trustee, 
and others by Robertson. 

Taken together they show in the most convincing way 
that the foreclosure by Mr. Greene was a dona fide and 
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absolute proceeding, unattended by any agreement or 
scheme for subsequent redemption, fraudulent or other- 
wise, such as suggested in the bill. 

We have found these letters, and many other dates and 
documents, so scattered in the mass of the record that it 
seemed to us the best service we could render the court 
to collect and arrange them as stated. In that form, and 
without comment, they make a clearer presentation of 
this issue than could be given in any other manner. 

After the letters, and at page 29, appendix, we 
have listed a number of important points of fact in the 
record, in the order of time, beginning at the Grow trust 
deed of April 1, 1871, and coming down to the final de- 
cree of July 1, 1886, each with its appropriate reference 
to the top record paging. 

As appellees framed some of these preliminary charges 
of fraud, as relating to the renewal of the Grow trust deed, 
this did not seem like going back too far. 

It was one of the charges of fraud in the bill (17) that 
the trust deed and notes of April 2, 1877, were “ DATED 
BACK ” with the intent to make it appear that they had 
been made before the verdict in the suit at law, which was 
rendered July 21, 1877. (58.) 

This statement of the bill cannot be traced to any 
source of information upon the record. In fact the se- 
curities were made and delivered before the verdict, as is 
clearly evident from Robertson’s letter of July 12, 1877, 
enclosing them to Mr. Peabody. 


The letters, and also the oral testimony of Mr. Peabody, 


show that the negotiations between Greene and Robert- 


son had been pending since the preceding spring; and as 
the interest was in arrearfrom April 1, 1877, the notes 
were drawn as of April 2, 1877. Was that a fraud? 
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Mr. Peabody also distinctly states (194) that the un- 
derstanding was for a renewal of the Grow loan clear of 
back interest, and that the paper was dated April 2, 1877, 
for that purpose and without any reference to Robertson’s 
creditors. 

The main allegation of fraud in the bill has been al- 
ready stated, an/e, pages 10, II. 

In substance it was, that having entered into possession 
of the mortgaged premises and thereby secured rentals 
ample in amount to pay interest, taxes, etc., and “ carry ” 
the property without a foreclosure, the mortgagee collu- 
sively agreed with Robertson to “break down” the in- 
come so as to obtain a pretended ground of forfeiture, 
then to declare condition broken and foreclose, and 
make a colorable purchase to “cut out” Robertson’s 
creditors. This done, Mr. Greene was to allow Robert- 
son to redeem on payment of the debt and interest, cred- 
iting the rents. 

It was not stated how long this right of purchase was 
to subsist. Nor did it appear that Robertson bound him- 
self to buy back the property. It could therefore have 
been only a mere option or contingency if it was a fact at 
all. 

On the face of it, as alleged in the bill, we should not 
consider such an option to amount to a continuance of the 
former relation of mortgagor and mortgayee, because 
that relation would be absolutely extinguished by a fore- 
closure sale and application of its proceeds to the debt of 
Robertson, as the record shows was actually done in this 
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case (299). 
If no debt for which the land stood pledged, then as a 
matter of course, no mortgage, nor mortgagee. 
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It throws some light upon the origin and nature of this 
charge of fraud in the forclosure to recur a moment to 
to the testimony of appellee’s solicitor, Mr. C. B. McCoy. 
This gentleman became 4 member of the firm of McCoy 
& Pratt, appellees’ solicitors in 1878; he was from the first 
active in the case of appellees’ claim against Robertson. 

Robertson had filed his application by his attorney 
Smith for discharge in the bankruptcy case December 4, 
1880. (324.) This*was objected to by appellees’ attorneys. 

The interests of Robertson, who was absent in Scot- 
land, were represented in that matter by his attorney and 
by McAllister, his former agent. 

Mr. McCoy states that he did not become aware of the 
foreclosure sale of the hotel property under the trust 
deed until after appellees had purchased the property at 
the assignee’s sale in the bankruptcy case, April 24, 1850. 
He seems to have been in some way impressed with the 
wholly erroneous notion that the rentals of the hotel property 
were very large—at least $5,000 per annum in 1877—1878— 
and that there was therefore something wrong in forcing 
a sale under such circumstances. He seems also to have 
assumed that there must have been a fraudulent “ break- 
ing down ” of this large income in order to establish a 
pretext for a foreclosure. ‘This was also an error of fact. 

In this suspicious frame of mind, and with a creditor’s 
bill on his hands, to which two years before a general de- 
murrer had been sustained for want of equity, Mr. Mc- 
Coy is approached by McAllister with a request that ap- 
pellees’ consent be given to Robertson’s discharge. They 
confer. 

An understanding was arrived at as follows (139): 


On his part McAllister agreed to tell the truth about Mr. 
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Greene’s “fraudulent scheme,” and on the other hand 
Mr. McCoy agreed to consent to the discharge. 

Mr. McCoy says (141): The supplemental bill of Sep- 
tember 17, 1581, was filed after they had agreed to Rob- 
ertson’s discharge, and after conversations with McAllis- 
ter. He says (139) that Robertson’s application was 
continued at various times; that Smith and McAllister 
were anxious to get his discharge, and asked the with- 
drawal of the objections. “ We finally arranged with 
“them that if they would tell the true story in regard to 
“this property, and give us what facts they knew 
«* * *, QOn their assurance they would do so, we 


“ withdrew our objections.” 


The record shows that appellee’s consent to the dis- 
charge was filed accordingly (325.) 

Mr. McCoy makes no complaint of non-performance 
by McAllister of his part of the agreement. On the con- 
trary, he says (141) that in the conversations “ McAllis- 
“ter stated briefly the substance of what he has testified 
“to, without going into detail, or special facts or figures.” 


Now, McAllister does not appear to have seen Mr. 
Greene, but he claims to have had conversation with Mr. 
Peabody, in which that gentleman informed him that Mr. 
Robertson would be allowed to redeem. Mr. Smith 
gives evidence as toa like declaration of Mr. Peabody 


at another time. 
Such was the “ true story ” when told. 


Neither principal was present. The authority of Mr. 
Peabody was in writing and in the trust deed. That fact 
was perfectly known both to Smith and Robertson. The 
authority related solely to foreclosure and not to redemp- 
tion or resale. There was, therefore, no right to rely on 
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any contract with Mr. Peabody under such circum- 
stances. Mr. Peabody denies (387) that he made any. 
His testimony is found at page 189, ef seg.; also at page 
383, ef seg. According to this witness, who certainly 
gives evidence upon the record, by his acts and words, of 
fairness, integrity and high intelligence, the proceeding 
from beginning to end was a loan and foreclosure in the 
usual and proper course of business. 

The court can see that it consists neither with common 
sense in the trustee nor common sense in Smith and Mc- 
Allister that any language of the former to them should 
bear the sense of binding Mr. Greene to a redemption 
contract. ‘This is aside from the question of power to 
bind the absent and non-participating mortgagee. 

Mr. Peabody, after years of forbearance, was called 
upon to perform a serious and unpleasant duty—that of 
sale of an unfortunate debtor’s land. He acted witha 
decent and humane consideration; and possibly made use 
of some remarks expressive of his opinion upon the prob- 
able willingness of Mr. Greene to sell the land back to 
the debtor. This frequently happens at such sales. 
Again, we ask, would that, as to the principal or the agent, 
he a fraud? Would it, as to principal or agent, be a 
contract? 

Such a disposition of mind in the creditor or his trustee 
has not heretofore been treated as a means whereby to 
entrap the creditor into either a liability, or a delinquency. 

Mr. Peabody states, that if there was any conversation 
as to a repurchase by Robertson, no more was said by 
him than to “express an opinion whether or not Mr. 
« Greene would probably be willing to sell back the prop- 
“erty to Mr. Robertson at some future time, if he had 


“ money to buy — 
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This we submit upon the entire evidence is all the law 
will allow, or the facts give, touching Mr. McAllister’s 
“ true story.” 


Outside of the McAllister story was the assertion of the 
bill, that the mortgagee broke down and wasted the in- 
come in order to manufacture a right to foreclose for con- 
dition broken. ‘This serious charge appears to us to 
have been made upon mere suspicion. As to McAllister, 
he utterly denied it, and Mr. McCoy accredits his testi- 
mony as the equivalent of the revelation, which was the 
price of Robertson’s discharge. 

The slightest inquiry, as it seems to us into the state of 
the interest account, the rentals, and the correspondence 
between Mr. Greene and the Chicago parties, now before 
this court, would have convinced even a highly suspicious 
creditor, that the basis of the supplemental bill was in 
every material respect false in fact. The evidence now 
before the court shows that there was no occasion for a 
reduction of rents in order to render the income insuffi- 
cient to meet the interest. It was already insufficient. 
Utterly in the dark as to the truth, the pleader seems to 
have supposed it necessary to put in this reduction of 
rents as a probable basis for a declaration of forfeiture 
“ by the trustee Peabody.” In the light of the facts it can 
be seen at a glance, that Mr. Peabody had no right to de- 
clare a forfeiture, and made no such declaration. The 
trust deed gave that right to Mr. Greene alone, by whom 
it was exercised, and it had been exercised, as the docu- 
mentary evidence shows, prior to notice of Robert- 
son’s decision to go into bankruptcy, and with entire inde- 
pendence of Robertson’s plans and purposes in that re- 
spect. 


The pleader seems to have imagined a fictitious case of 
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large incomes that had to be reduced by some forcible 
intervention from $5,000, or thereabouts to a sum less 
than the current interest per annum. He seems to have 
ignored the possibility of arrears of taxes and interest. 
The court knows the fact to have been that under the 
deed of trust by non-payment of the first coupon a com- 
plete case for forfeiture had been made as against Rob- 
ertson as early as November 2, 1877, nearly a year prior 
to the “ fraudulent’ scheme ” supposed by appellees. The 
trustee’s deed and the other evidence (218) show that 
the foreclusure took place because of defaults begin- 
ning with the first coupon. The evidence, therefore, 
shows that the alleged motive for reduction of income as 
a piece of machinery for bringing about a forfeiture of 
the trust deed had no existence. 

And if appellees can believe their own witnesses, there 
never was a fraudulent reduction of the rentals by any 
one. No proof in this case points to any participation in 
such reduction by Mr. Greene or his agents. 

This imagined lack of a complete and legal ground of 
foreclosure, when one already existed, was, therefore, a 
mere error of fact on the part of the attorneys who drew 
he supplemental bill. Having had a valid right of entry 
for condition broken, and a valid right of foreclosure in 
connection with that entry for nearly a year prior to the 
supposed fraudulent scheme, it is absurd to say that there 
was the slightest motive or causative force that could 
actuate Mr. Greene to enter into the scheme described in 
the bill, or to entangle himself in this supposed relation of 
“ mortgagee in possession.” 

It conclusively disposes of this branch of the case, we 
submit, to suggest that the subject-matter of this “ carry- 


ing” or redemption conversation with Mr. Peabody is 
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not brought home to Mr. Greene in any way, whether by 
previous authority or subsequent ratification. 

Robertson reduced the rent of his faithful adherent 
McAllister. This was the fact alluded to in the bill as a 
breaking down of the income. But the proofs show 
without contradiction that Mr. Greene and Mr. Peabody 
took no part in this reduction, and were not aware of it, 
and that McAllister had failed and was insolvent. Me- 
Allister’s lease, which was reduced by Robertson January 
1, 1878, (109), was reduced in consequence of “ depression 
‘in trade and commerce.” It expired August 1, 1879, 
atany rate. (107.} 

When appellees left the realm of allegation and entered 
upon that of proof, it appeared that the available rentals 
were wholly insufficient to keep down interest—far less 
pay arrears of interest and taxes. 

The property was put into the hands of Mr. E. A. 
Cummings, an active and competent agent, and from his 
testimony it is evident (276) that the gross income from 


the date of the entry to the end of 1878, was. .$ 728 30 


For quarter ending April 1, 1879, it was .... $23 88 
For quarter ending July 5, Se we baa Pedi 737 30 
For quarter ending October 1, 1879 ........ S14 76 
For quarter ending December 31,1879 ...... 860 OO 
mm SUG, © WAS... ... 0ccc een wees eee 
Total gross income to end of 1880. ........ ; . $9,247 19 


The expenses of Mr. Cummings for taxes, repairs and 
other expenses were as follows for the above periods (284 


Ex. D. Cummings. ) 


$2 


October, November and December, 1878 ....9 106 75 
oki scsscenecs so eee 
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These expenses did not include items of taxes, insur- 
ance, etc., paid by @ppellants before 1881, amounting to 
over $1,500, as tabulated by the master. (261, 262.) 

It is well settled in our state, Zerry v. Zruséees, 70 Ill., 
236, decided in 1873, that where the contract so provides 
the creditor has a perfectly equitable right to foreclose 
for principal and interest upon declaring the principal due 
for non-payment of interest, as was done by Mr. Greene 
in the case at bar. Mr. Chief Justice Breese said in the 
cited case that he could not see “ one particle of merit ~ 
in objecting to a foreclosure sale for principal and interest, 
under such circumstances. We are not aware that the 
right has ever since been questioned either at law or in 
equity in our courts. 

So that even if appellees’ theory of a carrying capacity 
n the property were supported in proof it would not 
affect the question of the right to foreclose in the present 
case. 

But the facts are all against the appellees’ theory of a 
$5,000 annual income. In 1879—the first complete year 
after the foreclosure—the gross income was only 
$3,235.94, while the expenses for taxes, repairs, etc., by 
agent Cummings alone were $1,063.01. Net balance 
for that year $2,167.93. 

In 1880 gross income increased, but there was an outlay 
for improvements in the first quarter of $2,812.36. (284.) 


We may further test the carrying capacity of the prop- 
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erty for a term of years by comparing the amount due at 

the sale October 7, 1878, indicated by Mr. Peabody’s 

memorandum (299) as we make it, v/z: $40,892.57, with 

ig ee the amount found due as of April 1, 1886, in the decree, 
viz: $45,342.86. (418.) 

The logic of these figures is that the longer the debt 


was “carried” the greater the burden became. 


ae 
REJECTING AS UNSUPPORTED IN PROOF THE THEORIES OF 
APPELLEES BILLS AND AMENDMENTS, TOUCHING FRAUD 
AND IRREGULARITY AND CONTRACT, THE COURT BE- 
LOW TOOK AS THE BASIS OF ITS DECREE, THE FACT 
_—- THAT THE TRUSTEE SOLD UNDER THE TRUST DEED 
r AFTER THE FILING OF ROBERTSON'S PETITION IN BANK- 
RUPTCY, AND BEFORE THE APPOINTMENT OF HIS AS- 


SIGNEE. . 


The above is evident upon the face of the opinion which 
is to be found at page 246, record. 
In this basis, as we respectfully submit, there was a 
serious and vital error. Sugden, Powers, Chap. 2, p. 45. 
Strother v. Law, 54 ill., 413, citing and approv- 
ing: , 
Berger v. Bennett, 1 Caines’ Cases 1. 
\ Anderson v. Strauss, 98 Iil., 485. 
Y Rev. Stat., U.S. Bankruptcy §§ 5044, 5046, 
. 4979, 5024. 
; Hall v. Bliss, 118 Mass., §54. | 
: flunt v. Rousmaniere, 2 Mason 244. 
Sargent v. Helton, 115 U.S., 348. 


After a statement of the case, and a holding against 
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appellees upon the issues of fraud, collusive understanding 
for a redemption, improper publication of the sale notice 
and improper sale in gross, the court said (256): 
« The real question, it seems to me is, was this, a sale 
‘made after Robertson, the grantor in this trust deed, 
had been adjudicated a bankrupt, and before the as- 


+ signee of his estate had been appointed, a valid sale?” 


rr, 


We agree that the above is the real question in this 
case, although we are constrained to differ as to the mode 
of its solution. In fact, we respectfully dissent not only 
from the position that the sale was invalid, but from the 
decision of the court upon the question of the limitation 
of two years set up by appellants. 

The two propositions are obviously divisible. 

There may or may not have been derived from the as- 
signee to appellees a right to avoic the foreclosure sale, 
and such right, if so derived, may or may not have been 
barred by the statute. 

The assignee sold (ax/e p. 8) subject to all liens and 
incumbrances, and so conveyed to Mr. Pratt, June 17, 
1880. No conveyance is shown by Pratt, or his heirs, 
to appellees, but it appears that he purchased on_ behalf 
of appellees, for $250, which sum went back to appellees 
as preferred judgment creditors under their petition. 
(Ante p. 9.) 

Quoting the 5,044th and 5,046th sections of the law, 
the court proceeds: 

“It would seem to have been the purpose of Congress 
«* * * to clothe the assignee of the bankrupt with 
“his estate whenever such assignee should be appointed, 
“and a deed made to him 7x the same condition and plight 
“ as when the petition in bankruptcy was filed. 
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“In Bank v. Sherman, 1o1 U. S., 403, the Supreme 
“court said: ‘ The filing of the petition was a caveal to 
“<¢all the world. It was in eflect an attachment and in- 
‘<¢junction. Thereafter all the property rights of the 
“¢debtor were, 7pso facto, in abeyance until the final ad- 
“<¢judi¢ation. If that were in his favor they revived and 


“é¢were again in full force. If it were against him they 


° 
* 


‘were extinguished as to him, and vested in the assignee 


° 
° 


‘for the purposes of the trust with which he was 
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‘charged. The bankrupt became as it were, for many 
“< purposes, cvi/iler mortuus. Those who dealt with his 
“¢ property, in the interval between the filing of the peti- 
“tion and the final adjudication, did so at their peril. 
«“<« They could limit neither the power of the court nor 
««the effect of the final exercise of its jurisdiction.’ ” 

After citing the following, viz: Phi//ips v. Sellick, 8 B 
R., 390; 2 B. R., 301; the opinion of Lowell, J., in Fos. 
ler v. Ames, 2 B. R., 455; Yeatman v. Savings Institu- 
tion, 85 U. S.; Conner v. Long, 104 U.S., 228, the 
court said: “I might multiply citations, but it seems to 
“me enough has aiready been quoted to substantiate the 
“ position that a sale made between the date of the ad- 
“judication of the bankruptcy and the appointment of 
“ the assignee is at least voidable as against the assignee, 
“‘ or those claiming under him. ‘The sale under this trust 
‘¢ deed could only be mace after the notice published in 
“the manner provided by the investment. The object 
“of this notice was to inform the mortgagor and those 
‘claiming under him that a sale would be made. 

« After the mortgagor is adjudged bankrupt, ard until 
“there is an assignee of his estate, duly appointed and 


‘‘ qualified as provided by the bankrupt law, who zs there 


“ upon whom thts notice can be operative ? ‘The bank rupt 
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“has no power to act in the premises. His control over 
“the estate is at an end. He cannot pay off the incum- 
“brance. He cannot negotiate with the mortgagee for 
‘‘an extension. He cannot obtain a new loan with which 
“to liquidate the debt, and thereby prevent the sale. He 
“can, in fact, do nothing excePi to appeal to the court im 
“bankruptcy for the protection of the property. 

In view of the wrong which had been perpetrated upon 
various estates by the exercise of these powers of sale 
after the death of the mortgagor or grantor in trust deeds 
and sale mortgages, the Legislature of I}linois in 1869 pro- 
vided that no sale should be made under a power a//er 
the death of the mortgagor. ‘The principle stated by the 
Supreme court in Bank v. Sherman is, in effect, that this 
adjudication of bankruptcy /¢s the crvil death of the bank- 
rupt, so far as the management of the estate of the bankrupt 
7s concerned, and “ his estate must remain 7” s/atu guo un- 
“ til an assignee is appointed who can act for it. 


g, it seems tome it must 


“If section 5,044 means anythin 
‘¢ and does mean that when the assignee becomes clothed 
“ with the title by virtue of a deed from the judge or regis- 
“ter, he takes the title Arecise/y as the bankrupt left it when 
“the petition in bankruptcy was filed. All that has been 
“done in the interval between the filing of the petition and 
“ the deed to the assignee, goes for naught as against the 
“ assignee, as it would as against the bankrupt if ‘no adju- 
‘«« ¢ dication of bankruptcy should be made and the petition 
“ ¢ be dismissed.’ 

“Tt is true that the district court in bankrupcty may on 
‘application made to it either by the bankrupt or any per-' 
‘* son interested in the estate, in the exercise of its discre- 
“tion authorize a trustee or mortgage to proceed and 


“sell the property covered by the mortgage or 
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“trust deed under the powers before the appointment 
“of an assignee; but I am very clear, in the light of 
“the statute and the decisions so far as they have 
“ gone, that a sale made under a power like this, after ad- 
“ judication and before the appointment of an assignee ¢s 
“clearly voidable either on the application of the assignee 
“or those claiming under him, unless it is made by leave of 
“the court.” 


With great respect we submit that all the above rea- 
sons for the suspension of Mr. Greene’s power of sale re- 
late not to any lack of power in Mr. Greene, but to the 
bankrupt’s supposed incapacities. Therefore, much stress 
is laid upon the voluntary surrender by the mortgagor of 
his control over the land, and his other self-imposed disa- 
bilities, but no clause of the trust deed is cited suspending 
the trustee’s powers for such reasons, or for anything 
short of the grantor’s natural death. In this case the 
bankrupt went off on a business pilgrimage to Scotland 
and neglected to provide for the costs of electing the as- 
signee upon whose existence the trustee’s power of sale is 
said to depend. For this it would seem by the reasoning 
of the court that Mr. Greene is to be deprived of a pre- 
existing power of sale. In fact, the regular assignee was 
not appointed until July 24, 1879. (Ante., 18.) 

This power of sale was a property right contracted 
and paid for by Mr. Greene, not a mere naked power 
revocable at the will of the bankrupt. Its execution was 
expressly made independent of all further action of the 
grantor; it was to be executed in case of mere non-pay- 
ment, without further authority from or dealing with the 
bankrupt. It was not even required that the bankrupt, 
or any one for him, should receive notice of the sale, or 
that notice should be oferative, and actual notice was ex- 
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pressly waived. Hence, a suggestion that the bankrupt’s 
affairs were in such a condition, whether from the circum- 
stances stated in the opinion or otherwise, that a notice 
would not be operative, appears irrelevant. When the 
statute of 1869 (an/e page 24) included natural death, and 
that orly it excluded that Jesser incapacity which has 
been termed in the opinion civil death. 

This courf referred in Lank v. Sherman, supra, to 
the incapacity of the bankrupt Allen, against whom a 
petition had been filed February 23, 1875, and in whose 
case after due adjudication, an assignment in bankruptcy 
was made to the appellee Sherman, July 12, 1875. The 
assignment was held, of course, to relate back to the filing 
of the petition, and to cut out the bankrupt’s second as 
signment of the same assets. 

The appellant, the bank, claimed through Allen under 
a transfer of certain assets made by Allen, ‘as the case 
shows, March 20, 1875—about a month after the origin 
of the bankruptcy proceedings. 

In holding that Allen was devoid of power to transfer 
the securities to the bank on March 20, 1875, this court 
used the language quoted with such literalness in the 
opinion of the district judge. 

In the case at bar all that can be urged against appel- 
lants, is that under a dona fide right acquired by them 
prior to the bankruptcy suit, they proceeded without the 
leave of a court and without a new dealing with the 
bankrupt to the enforcement of a power of sale to which 
the title of both bankrupt and his assignee was by the Act 
of Congress made expressly subordinate. 

To apply to the present case, the language of this 
court in the cited case of Allen, appears to us to confuse 
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the above distinction and tacitly to argue, that in enforc- 
ing the power of sale acquired by the antecedent deed of 
1877, Mr. Greene was in some way transacting a new 
and affirmative dealing with a bankrupt for the acquisition 
of his assets. 

The ¢fAso facto suspension of powers of disposition by 
the bankrupt is what this court was treating of, and that 
is a different thing from the suspension of powers coupled 
with interests held and owned by third parties under su- 
perior and antecedent title. 

The Illinois law as to these common law powers of sale 
coupled with an interest and the manner in which exe- 
cution relates back to the grant creating the power, is 
based upon the principles stated by the standard English 
authorities. 

Sugden on Powers, 8 Eng. Ed. (Chap. 2, p. 45), thus 
treats the matter: 

Powers are either common law authorities; declara- 
tions or directions operating only on the conscience of the 
persons in whom the legal interest is vested; or declara- 
tions or directions deriving their effect from the statute of 
uses. 

2. A power given by a will or by an act of parlia- 
ment (as in the instance of the land-tax redemption acts} 

-to sell an estate is a common law authority. The es- 
tate passes by force of the will, or act of parliament, and 
the person who executes the power merely nominates 
the party to take the estate. A power of attorney is also 
a common law authority, but the estate is not in this as in 
the other cases, actually transferred by the instrument cre- 
ating the power. It is a mere authority to execute a con- 
veyance in the place of the principal; and the estate 
therefore must be conveyed by the attorney, with the 


same solemnities as would have been requisite upon a 
transfer executed by the principal himself. 


Adopting the language of Mr. Justice Story in Alunt 
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v. Ftousmanicre, supra, we say that under such irrevocable 
powers as that before us, the act of disposition by con- 
veyance is not in the name of the grantor, “ but in the 
‘ name of the grantee as his own act in virtue of his power, 


‘and as having an interest in the estate conveyed. 


These propositions, as we take it, are elementary in 
their nature. 

In the case at bar the assignee may OF may not have 
been actually aware of the fact of the trustee’s sale. We 
see no direct testimony either way. But at any rate he 
made no complaint, and as Mr. Greene recorded his 
trustee's deed immediately after the sale (October 10, 
1878; appendix, p. 31), and notified all the tenants by 
taking full possession, making repairs, giving written 
leases in his own name (391, 392), and otherwise notify- 
ing the world of his rights, the assignee was, it would 
seem, put upon inquiry as to what was being done. 

Besides the schedule apprised him of Mr. Greene's 
rights of entry and foreclosure by sale. 

Now, he conveyed the interest of the bankrupt by an 
ordinary assignee’s deed, subject to liens, to Mr. Pratt, 
June 17, 1550 (appendix, p. 32), and the proposition 
effectuated by this decree is that the purchaser can, in 
this remote and collateral way, attack and defeat the fore- 
closure, because the power was suspended in the manner 
and for the period stated. 

We are not dealing with the question of the jurisdiction 
of the bankrupt court over the estate while it remains in 
the court, which was the question in the Allen case. 


Under that broad power it might have been competent 


‘for the assignee, upon a proper case to have applied to 


the proper court at any time before parting with his in- 
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terest in the land for the purpose of restraining the trus- 
tee from an objectionable sale. It might even be conceded 
that he could ask the same intervention within the same 
period, to set aside a sale and resell the property to ob- 
tain a larger fund for distribution after satisfying liens. 
That is not the question. The question is what can 
his purchaser do under a deed made expressly sadbject to 
the prior lien? Waving so obtained the deed as a pur- 
chaser has he a standing in a court of general equity ju- 
risdiction in his former and accidental character of judg- 
ment creditor to invoke the rule applied in the opinion? 
Is not that an indirect way of asserting a bankruptcy 
jurisdiction after the subject-matter has gone from under 


the power of the bankrupt y court. 

We submit that the plain reading of Mr. Pratt’s deed 
from Bradford Hancock should suffice upon this point. 
Among many other tracts this tract was for a nominal 
sum sold to Mr. Pratt as the highest bidder. 

We do not see that he acquired any larger rights than 
anv mere bystander would have acquired, The assignee 
saw fit to sell his title as it stood and as it was subject on 
the 31st of August, 1875, to a valid incumbrance it was 


so sold and conveved. 


That means, we take it, that the buyer took all risk of 
a foreclosure subsequent to the date of petition. We then 
have the simple position that as the law subjected the as- 
signee’s title to the lien, and as the assignee sold subject 
to the lien, the buyer stood where the bankrupt would 
have stood had there been no bankruptcy. 

This fact of subjection made known by the seller to 
the buyer measures the price paid and therefore is the 
equitable as it is the legal measure of the purchasers 


rights. 
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If the property was worth what was claimed inthe evi- 
dence, and if they bought from the assignee this right of 
suspending the execution of the power of sale, appeliees 
have made a brilliant speculat.on upon a very slender 
capital. W hile ostensibly investing $250 for a title sub- 
ject to prior interests, they now « laim to have purchased 
A right to use the powers of a court of bankruptcy, w here- 
ly 
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vy 10 impair ard suspend the prior and paramount right. 


The benefits of this process are not to be shared pro 
yala among creditors, but in violation of bankruptcy ideas 
are to become the exclusive property of a purchaser. 

It is remarked in the opinion that the creditors of Rob- 
ertson’s estate had the right “to be heard, and to deter- 
‘mine whether they would pay off the Greene indebted- 
‘ness and to take the property, or whether they would 
‘elect to have the property sold by the assignee free and 
‘clear of incumbrances, and the incumbrances paid off in 
‘their order of priority. In other words, it was not just or 
‘equitable towards the other creditors of Roberson, 

specially toward the junior lien of complainants by their 
‘ judgment that this large fund available for the payment 
or partial payment should be completely wiped out by this 
“ frustecs sale, when there was no one who could inter pose 
*“ for the purpose of protecting the estate.” 

We submit that in this language the court practically 
ignored the fact that the only creditors in question neg- 
lected for over a year to sell under their judgment, and 
that the assignee, who was the representative of all the 
creditors, and whose agency was called into operation by 
appellees themselves, was ordered to sell this property 
subject to incumbrances, without raising any of those 
questions of priority and marshaling of assets to which the 


court alluded. When he thus elected to convert the land 
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into money, the assignee received into the fund of which 
he was the custodian that sum of money, namely, $250, 
which equaled his own estimate and the bankruptcy 
court’s estimate of the value of the thing sold to Mr. 
Pratt. This being so, and dealing with Mr. Pratt in 
the character which he voluntarily assumed, that of a pur- 
chaser, it is not conceivable that any part of the fund has 
been wiped out, or that any one in the present case should 
be held responsible that this supposed margin of value 
was not collected by the assignee for distribution among 
Robertson’s creditors. 

If this view be the sound one, Mr. Pratt has received 
all he bargained for and all his deed purports to convey. 
[f, in addition, he or the complainants are to maintain the 
present decree upon the so-called “ bankruptcy title,” it 
can only be upon the ground, more or less concealed by 
phrases and forms of statement, that Mr. Pratt has ob- 
tained by the assignee’s deed something which is not men- 
tioned in it, and something which neither the assignee nor 
the bankrupt possessed, namely: the right to impair and 
defeat the lien of the trust deed of April 2, 1877. 

In the case of F/a// v. Liliss, 118 Mass. 554, the Supreme 
court of that state passed upon the question of suspension 
of power under facts strikingly like those of the present 
case. The opinion of the court, delivered by Mr. Chief 
Justice Gray, sustains the position that the ,pendency of 
the bankruptcy proceeding did not suspend the power of 
sale. 

That was a foreclosure sale, December 13, 1871, by 
the donee of a power of sale in amortgage. The mort- 
gagor, Hall, had been adjudicated a bankrupt on his own 
petition, under the act of 1867, on December 1, 1871. 


The assignee, Pratt, had not been appointed when the sale 
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occurred, and was not appointed until January I9, 1872. 
The mortgagee had entered October 31, 1871, and hence, 
like the trustee, Peabody, was in possession at the time 
of adjudication. The wife of the mortgagor filed her bill 
to redeem from the mortgagee’s sale and among other 
grounds, relied upon the point that the donee of the power 
had no right to act after Hall had been adjudged a bank- 
rupt. Of this the court says: “ The power being coupled 
‘‘with an interest in the estate conveyed, could not be re- 
“voked by the mortgagor, and the authority to execute 
“it was not affected by his bankruptcy, for his assignee 
“could only take subject to the rights of the mortgagee. 
“It follows that the power has been duly executed and the 
“mortgagee has become the absolute owner of the 
“ estate.” 

In Sargent v. flelton, 115 U.S., 348, am assignee in 
bankruptcy sold land, and his gvanfee brought a bill in the 
Circuit court to enjoin the sale of the same lands by the 
state court, under attachments pending before the bank- 
ruptcy. It was held that the Circuit court had no juris- 
diction. The Supreme court, by Woods, J., decides that 
there was no power to enjoin, unless given by the bank- 
rupt act; thatina timely proceeding, brought by the as- 
signee in bankruptcy, the Circuit court might have en- 
joined the proceedings in a state court, as was held in 
Chapman v. Brewer, 114 U. S., 158, but, remarks the 


court, “the plaintiff in this case is not the assignee.”’ 


Judge Woops adds: “The case (114 U.S., 158) makes 


“it clear that the injunction to stay proceedings in a state 
‘court is only allowed by the statute for the purpose of 
“ aiding the assignee in bankruptcy to discharge his duty, 


“and of protecting the property of the bankrupt estate 


“for the equitable distribution among the creditors. But 
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“ there is no act of Congress from which can be inferred 
“authority to a court of the United States to issue an in- 
“junction to restrain proceedings of a state court at the in- 
‘‘ stance of a purchaser at a bankruptcy sale or his vendee.”’ 
Speaking of the fact that the lands had been sold by the 
assignee before the bill was filed, Mr. Justice Woods pro- 
ceeds: “Neither the assignee nor the creditors of the 
‘bankrupt estate had any further interest in or concern 
“with them. They had been fully administered, the pur- 
“chase money had been paid to the assignee, and the 
“lands no longer formed any part of the bankrupt estate, 
“and no proceedings in the bankruptcy court could have 
“any reference to them.” 

The last cited case shows, by what seems a strong an- 
alogy, that when the assignee sells the land subject to 
such liens, the courts have no further bankruptcy or guasz 
bankruptcy jurisdiction over the matter of regulating the 
enforcement of VALID prior items. True, in the pres- 
ent case, the lien had been enforced by Mr. Greene be- 
fore the assignee’s sale, but the controlling fact appears to 
be not the time of enforcement of the lien, but the parting 
with the land under the order of the bankrupt court to a 
purchaser from the assignee, whereby the bankruptcy 
court loses possession of the ves or fund. It cannot be 
argued that such loss of the fund would result from an 
illegal and voidable enforcement cf the lien so long as the 
fund remained in court, and subject to the jurisdiction, 7. 
e., so long as the assignee held the bankrupt’s title, and 
could sue under § § 4,979 and 5,024 of the act. Hence, 
it seems unsatisfactory to suggest as is suggested in the 
opinion that the purchaser from the assignee should be 
allowed to bring the present bill decause the foreclosure 


wiped out or impaired the fund in 1878, to the prejudice 
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of the creditors of the estate who had taken by dividend 
the proceeds of the bankrupt sale. 


We cannot avoid the conclusion that the opinion under 
discussion virtually and by indirection concedes to the 
purchaser from the assignee rights of inquiry under the 
bankrupt act.which were denied in Sargent v. Felton, 
supra, as having terminated by the sale and admuinistra- 
tion of the assets in bankruptcy. 

Under the assignee’s deed to Mr. Pratt, and under the 
language of the bankruptcy act incorporated therein, that 
grantee purchased subject to all liens and encumbrances. 
In this language and in the absence of further definition, 
we are referred, and necessarily referred, to the law of 
the state to ascertain what liens and encumbrances are ex- 
cluded from the operation of the deed. It is not claimed, 
in the opinion now under comment, that the trust deed 
was fraudulent or that the power of sale thereby granted, 
was either destroyed or permanently suspended. It was 
held to have been merely subjected by the bankruptcy 
proceedings to a temporary suspension. But this, as we 
understand the law of the state, is a deprivation of an in- 
terest granted by the trust deed as unequivocal as would 
be the total destruction of the property itself; the differ- 
ence being one of degree only. The only way whereby 
the power of sale can be logically denied or suspended by 
bankruptcy, as we submit, would be to hold (in violation 
of the common law of England, and the local law of Illi- 
nois), that such power was a naked power, revocable by 


the bankrupt, and not one coupled with an interest. 

Such a holding, we believe, has been made under the 
law of Georgia ( Lockétt v. Hill, 1 Woods, 552), but that 
ground of decision is local to that state, and is wholly 


at variance with the land law of Illinois, Massa- 
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chusetts, New York and other states. In our own 
State of Illinois such powers have always been treated 
as coupled with an interest, and therefore irrevocable by 
the grantor. Based upon a valuable consideration, that 
interest has been considered by the courts and people as 
property. ‘The right to use it without further dealing 
with the grantor has also been recognized as belonging 
to the creditor, and until the act of 1869, above cited, such 
right was totally unaffected by the natural death of the 
grantor. Belonging to a person other than the grantor, 
it of necessity could not pass to the assignee in bank- 
ruptcy of the grantor. We have in question a_bank- 
ruptcy statute, which commands respect to this property 
right. It follows that the only adequate mode by which 
that right is to be respected by the assignee in bankruptcy, 
is the mode pointed out in the deed granting the power, 
at least in a case where the assignee raises no contention 
in the bankruptcy forum, and procures a decree requir- 
ing him to sell subject to the power and estate of the 
trustee. 

This subjection of the bankruptcy title to valid and 
prior powers of sale is not declared by the act of congress 
to begin when the assignee 1s appornted, and, in the ab- 
sence of such a condition, it is the fair construction of the 
language of the act that the subjection shall begin when 
the bankruptcy begins. In this view under the facts be- 
fore us, there can be no distinction between the title of the 
bankrupt and that which he imparts to the assignee. 

Nor does the bankruptcy act impute to the lien credi- 
tor any obligation as to the time or manner of the ap- 


pointment of the assignee. 


If the bankruptcy court parted with all interest in or 
control over the land when Mr. Hancock sold it subject 
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to the prior rights of the defendants, the Circuit court had 
no jurisdiction to hear complaints as in bankruptcy con- 
cerning the prematurity of the trustee’s sale. The as- 
signee by his own sale acquiesced in and waived all such 
objection for prematurity, if he ever had any, or deemed 
that his beneficiaries were interested in the question of the 
time and mode of enforcing the lien. 
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SHOULD IT BE HELD THAT THE OPINION OF THE COURT 
BELOW WAS PROPER ON THE POINT ON WHICH THE 
CASE WAS DECIDED, SO THAT THERE WAS IN FAVOR OF 
THE ASSIGNEE IN BANKRUPTCY AND HIS ASSIGNS A 
RIGHT TO ATTACK THE TRUSTEES DEED ON THE 
GROUND OF A SUSPENSION OF THE POWER OF SALE; AND 
THAT SUCH RIGHT PASSED BY THE ASSIGNEE’S DEED TO 
MR. PRATT; WE THEN SUBMIT THAT THE TWO YEARS 
LIMITATION SET UP IN THE ANSWERS, AND INSISTED 
UPON IN THE ASSIGNMENTS OF ERROR, APPLIES IN 
FAVOR OF APPELLANTS, AND THAT THE BILL SHOULD 


BE DISMISSED ACCORDINGLY. 


R.S. U.S., § 5,057. 

Bankrupt Act of March 2, 1867, § 2. 
Gifford v. Helms, 98 U.S., 248. 
Fenkins v. Bank, 106 VU. S., $7 I. 


Wesner v. Brown, 122 U.S., 219. 


The 5,057th section, being in Pari materia, is construed 
with and by the limitation clauses of the act of 1867; 
and so as to embrace actions of parties claiming under 
the assignee. ‘Senkins v. Bank, supra. 


The trustee’s sale to Mr. Greene occurred October 7, 
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1878. The supplemental bill drawing that sale in ques- 
tion was filed September 17, 1881 (anfe, p. 10). That 

) was the first bill impleading the widow and heirs of 

“E . David R. Greene or assailing their rights in the premises. 

It is, therefore, the earliest possible date and the most 
favorable to appellees to be assigned as the bringing of 
the cause of action now under consideration. 

The assignee was appointed and took his deed in the 
bankruptcy proceedings (anfe, p. 6) July 24, 1879. This 
was as late a date as possibly can be assigned (and hence 
the most favorable to appellees) for the accrual of a right 
or cause of action based upon the idea of a suspension of 
the trustee’s power of sale. 

There are good reasons for the suggestion that such 
right could not have been in abeyance—/n nudbibus—dur- 
ing the prior time of pendency of the bankrupt’s volun- 
tary petition—that it must have resided in the bankrupt, 
the creditors or the court, but it is not necessary to pur- 
sue that suggestion. It is not denied and cannot be, that 
the assignee was vested, July 24, 1879, with the sup- 
posed cause of action, if it had existence. This was evi- 
dently over two years prior to the bringing of the bill 
against the widow and heirs of Mr. Greene. 

Now, if there was no fraud and no agreement for a re- 
sale binding on Mr. Greene, and no irregularity or material 
defect in the mode of foreclosure under the power, and if 
the bar was applicable to the right of the assignee to 
suspend the sale, or treat it as voidable when made, why 

was not the bar applied? 

Was it because (as in 7raer v. Clews, 115 U.S., 528) 
a fraudulent concealment had heen practiced upon the as- 
signee by the party claiming the adverse right and in- 

voking the aid of the statute? 
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We submit that no adequate allegation or proof of 
fraud, by David R. Greene or the trustee upon the as- 
signee, can be found in the record. We can perceive 
none practiced by them upon anyone else. Nor do we 
understand the court to point out such fraud in the 
opinion. 

The court (pp. 254, 354) says in the opinion of April 
14, 18584: “In this Case it appears that the assignee sold 
“ the equity of redemption of the bankrupt in this prop- 
‘erty on the 17th of June, 1580, and an amendment to 


idity of the trustee’s sale was 


”" the bill challenging the Va 
“made on the 17th September, 1881. The position of 
‘“ the parties so far as diligence is concerned, is substan- 


tially the same, perhaps, for the purpose of this question 
‘“ as if no bill had been filed until the 17th of September, 
« 1881, when the first amended and supplemental bill was 
“* filed.” 

That the court was right in holding the suit as to ap- 
pellants to have originated with the amendment of June 
17, 1881, appears by J//ler’s Ffeirs v. Melntyre, © 
Peters, 61; Phelps v. PR. R. Co., 94 Ul. 548; Dunphy v. 
Riddle, 86 Iil., 437; Crowl v. Nagle, ib., 437, as well as 
upon general principles. 

In the opinion, that of May 24, 1886, upon which the 
final decree was entered (page 415) the positions of the 
former opinion are sustained. 

We have then in the former opinion the reasons of the 
court for refusing to apply the bar of two years. 

They are, first, that there was no proof of such a 
change in the property as would “ preclude the court 
“from making substantially the same decree as it could 


‘ have made if the bill had been filed immediately after 
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“ the sale and during the life-time of David R. Greene.” 
That is, the heirs hold the property—not purchasers for 
value. 

2. “ That but for an apparently collusive agreement 
“between the bankrupt and one McAllister (the rent- 
“ reduction matter, anfe pp. 40, 41), the property should 
“have been yielding a gross income of about $7,000 per 
“ annum.” 

3. “ This proof, as to the income derivable from it, 
« shows that this property, at the ume of the sale in ques- 
“ tion, was intrinsically worth a greal deal more than the 
‘ amount of the Greene indebtedness. ‘This large mar- 
“ gin of value over and above the secured indebtedness 
“ should have been made available fo the creditors of 
“ Fobertson’s estate.” 

4. That Robertson, after filing his petition, left the 
United States, and has lived abroad in Scotland ever since. 

5. That Taylor and Bruce, the judgment creditors 
(appellees), also reside in Scotland. 

6. That their attorneys had no actual knowledge of the 
trustee’s sale until after they had purchased the property 
at the assignee’s and marshal’s sales. 

7. That the price paid by Mr. Pratt showed appellees 
were acting in good faith, upon the assumption that the 
property was simply in the possession of the trustee for the 
benefit of Mr. Greene, and that whoever purchased the 
“ title at the assignee’s sale would have the right to re- 
“ deem from this mortgage.” 

The court concludes: 


“It therefore seems to me that this bill was filed within 


“ a reasonable time, when all the circumstances are con- 
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“ sidered. The purchasers have been in possession of 
“this property. They have made no such disposition of 
“it as makes it impossible for a court of equity to do 
“ substantial justice to all the parties in interest at this 
“ time.” 

Wisner v. Brown, 122 U.S., and Gifford v. Helms, 
98 U. S., supra,-decide that if the two years’ bar had 
run at the time the assignee transferred his title, the statute 
applies to the purchaser from the assignee. 

The principle laid down by Mr. Justice Clifford in the 
earlier case is that the grantee “ acquires no greater 
“ rights than those possessed by his grantor.” Hence, 
Pratt, by his deed from Hancock, in 1880, acquired only 
a right against which the bar was running, had been 
running since July 24, 1879, and would continue to run until 
its completion, unless, in the meantime, a suit was brought. 

It was not brought within the time. The matter, 
therefore, falls within the usual rule: That when the 
statute once begins to run it continues, in spite of a trans- 
fer of the cause of action or a series of such transfers. 

The ignorance of the fact of sale attributed to ap- 
pellee’s attorneys in the bill (367) and the circumstances 
commented on by the court as supporting the conclusion 
that “the bill was filed within a reasonable time,” fall far 
short of being a sufficient reply to the statute of limita- 


tions. They belong to matters which have never, so far 


as we are advised, been held sufhicient in law totake a 
case out of the bar of the statute. That judgment cred- 


itors had no actual notice of the sale under the power; 
that the estate purchased by Mr. Greene has not gone 
into the hands of a purchaser for value—these and the 


other things alluded to by the court so far as they are 
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material, concern the merits of the complainant’s bill and 
therefore do not concern the bar. The statute bars all 
causes not fraudulently concealed, no matter how meri- 
torious. The reasoning of the opinion is objectionable, 
we think, because it tacitly assumes not only that ignor- 
ance of the sale was material, but that it was the ignor- 
ance of the appellees that was material. This, as it 
seems to us, is Wholly aside from the barring of the claim 
of their vendor, the assignee. Were the record full of 
the ignorance of the assignee, however, as it is empty of 
it, such circumstance would be wholly immaterial as a 
reply to the bar. 
Norton, assignee, v. De la Ville Beuve, 1 
W oods, 103, 
Mclver et al. v. Ragan, 2 Wheat., 25, 
Phelps, assignee, v. Elliott, 29 Fed. Rep., 
535 
are cases exemplifying this well known rule, if cases are 
needed. 

Appellee’s last amendment, filed April 5, 1886, appears 
to have been framed with some view of serving as a re- 
plication to the answer of the statute of limitations and 
laches and delay. It is alleged in the amendment ( 368) 
that APPELLEES were ignorant of their rights and did not 
discover the facts relating to the trustee’s sale’ and the 
other matters set up in their supplemental bill until April 
24, 1880, which date was within two years of September 
17, 1881. On information and belief it is alleged that the 
sale and agreement for the sale were kept secret, SO FAR 
AS POSSIBLE, by all parties thereto, said concealment being 
a part of the fraudulent and collusive agreement, notwith- 
standing ALL DUE AND ORDINARY DILIGENCE WAS USED 
IN DISCOVERING THE SAME. 
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It is further alleged by complainants, in reply, that there 
being no apparent change in the possession of said prop- 
erty after the sale, “there was nothing to advise COM- 
“ PLAINANTS of the sale, or lead THEM to suspect that one 
“ had been made, unless THEY had accidentally discovered 
“ THE RECORD OF THE TRUSTEE’S DEED, and THEY made 
‘“ no examination for this, for the reason that THEY had, 
“ by the conduct of said Robertson and his agents, and 
“said Peabody as trustee and agent for said D. R. 
“ Greene, been lulled into the belief that no foreclosure 
“ or sale would be made—at least prior to the time of the 
“maturity of the debt secured by said Peabody trust 
«deed, April 2, 1850.” 

Of course calliag a lawful act a fraud does not amount 
to an averment of fraud, nor is it such an averment to 
indulge in general charges of fraud without specifying the 
acts complained of. ‘Tested by the above common sense 
rule, we can perceive in the bills neither the averment of 
fraud nor any concealment of fraud by appellants from the 
assignee in bankruptcy, in whom the cause of action ex- 
isted if it existed at all, up to the sale to Pratt, in 188o. 

How is it as to any concealment from Mr. Pratt from 
the time of his purchase: 

It appears that about seven weeks elapsed from Mr. 
Pratt’s purchase before his deed from the assignee. ( Ap- 
pendix, 32.) 

The evidence of Mr. C. B. McCoy (128) shows that 
Mr. Peabody had made some small bid at the assignee’s 
sale; less than Mr. Pratt’s; and that when a few days. 
after the sale it was learned that the trust deed had been 
foreclosed, appellee’s counsel considered whether they 


should take from the assignee a deed of the hotel property, 
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or let Mr. Peabody “ take it on his bid.” It was finally 
decided after a colloquy with McAllister to let the deed 
be made to Mr. Pratt. 

These facts show beyond doubt that Mr. Pratt took the 
deed with actual notice of the prior trustee’s sale and deed. 

Appellees did not file their amended biil until after hav- 
ing sued out a third execution on their judgment and pur- 
chased the property under it, in January, 1881. (Ap- 
pendix, 32.) The marshal, however, did not convey to 
Mr. Pratt. Hence the court appears to have been in 
error as to appellees’ attorneys’ supposed ignorance of 
“the trustee’s sale until after they had purchased the 
“property at the assignee’s and marshal’s sales.” 

The facts show no fraudulent trust to cover the property 
from the creditors of Robertson, no acts or devices practiced 
upon the assignee or creditors by Mr. Greene, and show 
nothing on his part but an ordinary effort at diligence to 
foreclose his mortgage, Robertson’s bankruptcy and depar- 
ture from the country had transformed the situation into 
a mere matter of diligence and priority between one class 
of secured creditors and another. 

No false statement to the assignee is charged, far less 
proven, against either Mr. Peabody or Mr. Greene; no 
communication or dealing on the part of either of these 
gentlemen with the assignee in bankruptcy can be found 
either in allegation or evidence; and now the claim is 
made that the bar of the two years’ statute does not ap- 
ply because appellees were ignorant of the facts. It is 
not alleged that the assignee in bankruptcy shared in that 
ignorance, and it would certainly appear that any person 
of ordinary prudence, upon the facts shown by the sched- 
ule in bankruptcy, filed as early as August 31, 1878, 
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would be put upon inquiry to ascertain from Mr. Greene, 
the mortgagee therein mentioned, any fact deemed mate- 
rial to the interests of the bankrupt estate. 

So much stress was laid on the amendment above re- 
ferred to, that appellants, by leave of court, further exam- 
ined Mr. Cummings, April 12, 1886, (391) as to the date 
and nature of the public acts of actual adverse possession 
and ownership of Mr. Greene under his trustee’s deed. 
Mr. Cummings states that after the sale, possession was 
held for Mr. Greene and leases made to tenants in his 
name. Ithad already been shown (220) that Mr. Greene 
recorded his foreclosure deed October 10, 1878, three 
days after the sale. Mr, Cummings says, (392) that a 
written lease was made November 1, 18738, to Summer; 
another November 27, 1878, to Burtis; and that on May 1, 
1879, all expiring leases—he names the parties—were re- 
newed in Mr. Greene’s name. ‘These leases, or six or 
seven of them, are introduced in evidence. (396 e¢ seg.) 

Up to Mr. Greene’s death all leases were executed in 
his name, and since that time in that of the heirs. This 
change of possession became immediately known among 
the tenants after the deed from Mr. Peabody of October 
7, 1878. There was no endeavor in any way to keep it 
from them. ‘The things were done in the usual course of 
business. The agents of Mr. Greene had no business re- 
lations to Mr. Peabody in regard to the property after it 
was turned over; never reported to the latter; never ad- 
vised with or received instructions from him. 

In connection with the above, appellants offered (395) 
an extract from the bankruptcy schedules of Robertson, 
filed August 31, 1875. 

This document, with which it may be presumed that 


the assignee was acquainted, stated the name _ and resi- 
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dence of David R. Greene, and the exact facts as to the 
nature of his interests, with a full description of the in- 
cumbered property. ‘The trust deed is the only encum- 
brance mentioned on the property, and it is specified that 
the debt was “$35,000, AND INTEREST AT SEVEN AND 
‘‘ ONE-HALF PER CENT. SINCE APRIL 2, 1577.” 

It will be remembered that the same assignee had been 
(upon the petition of appellees) appointed provisional 
assignee, October 5, 1578; ante, p. 6. 

Now we ask the court: Was not the assignee in 
bankruptcy, by the above facts, put upon inquiry to ascer- 
tain of David R. Greene, of New Bedford, Massachu- 
setts, or his heirs, what their rights were, if he designed 
to question them?’ From his silence upon the subject 
until this time, is it not reasonable to suppose that he did 
not intend to question them? 

Returning to the point now in view, we submit that 
the bar applies, because there was no fraudulent conceal- 
ment of the trustee’s sale practiced by appellants or Da- 
vid R. Greene, upon the assignee or appellees, his 
grantees, and no other fraud, shown in the proof, suffi- 
cient to justify the immunity from the act of Congress, 


granted to appellees by the court below. 


Upon the entire cause, it is therefore submitted that the 
appellants established their legal title; that their equities 
were superior to those of appellees; that the cause of 
action found by the decree, was barred by the two years’ 
limitation of the bankruptcy act; and that the decree, for 
such reasons should be reversed and the bill dismissed. 

Respectfully, 
Geo. L. PAppock, 
of Counsel. 


ee ey een 


iin 


List OF LETTERS. 


LT TT 


1877. ee 


July 12, 1877, Robertson to Peabody & Co. (p. 2 
July 12, 1877, Peabody & Co. to Greene. (p. = i 
July 24, 1877, Robertson to Peabody & Co. (p. 239.) 
July 25, 1877, Peabody & Co. to Greene, 1878. 

(p. 238.) 
April 29, 1878, Greene to Peabody & Co. A 220. ) 
May 1, 1878, Greene to Peabody ‘& Co. (p. 220. ) 
May 3, 1878, Robertson to Peabody & Co. (p. 239.) 
May 3, 1878, Peabody & Co. to Greene. (p. 234.) 
May 20, 1878, Greene to Peabody & Co. (p. 222.) 
May 28, 1878, Robertson to Peabody & Co. (p. 79.) 
May 29, 1878, Peabody & Co. to Robertson. (p. 79.) 
May 30, 1878, Peabody to Greene. (p. 234.) 
May 31, 1878, Robertson to Peabody & Co. (p. 80.) 
June 1, 187 g. Peabody & Co. to Robertson. (p. 80.) 
June 5, 1878, Greene to Robertson. (p. 80.) 
June 5, 1878, Greene to Peabody & Co.  (p. 223.) 
June 6, 1878, Greeene to Peabody, trustee. (p. 223) 
June 6, 1878, Greene to Rieke & Dickinson. (p. 223.) 
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June 7, 1878, Peabody & Co.to Greene. (p. 235.) 
June ro, 1878, Robertson to Greene. (p- 240.) 
June 10, = 8, Robertson to Peabody & Co. (p. 81.) 
June rr, 8, Peabody & Co. to Greene. (p. 235. ) 
June 11, dm , Greene to Peabody & Co. (p. 224.) 
June 14, 78, Greene to Robertson. (p. 82.) 
June i , Greene to Peabody & Co. (p. 225.) 
June 14, a , Greene to Peabody & Co. (p. 225.) 
June op 8, Peabody & Co. to Greene. (p. 235.) 
August fo 1878, Greene to Peabody & Co. (p. 225.) 


August 27, 1878, Peabody & Co. to Greene. ( p. 236.) 
August 27, 1878, Greene to Peabody, trustee. 
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August 27, 1878, Greene to Rieke & Dickinson 
». 227.) 
August 29, 1878, Robertson to Peabody & Co. 
(p. 241. 
August 29, 1878, Robertson to Greene. (p. 241.) 
August 29, 187 8, Greene to Peabody & Co. (p. 226.) 
August 30, 1878, Robertson to I -eabody, trustee. 
(p. 53.) 
September 2, 1878, Peabody & Co. to Greene. 
( p. 2 36. ) 
October 1, 1878, Peabody & Co., to Greene. 
(p. 236. 
October 3, 1875, Greene to Peabody & Co. (p- 227 
October 9, 1878, Peabody & Co. to Greene. (p. 228.) 
October 12 189 8, Greene to Peabody & Co. (p. 228. ) 
October 8, 187 8, Greene to Pe ‘abody & Co. (p- 229.) 
October 21, 187 5, Greene to Peabody & Co. (p. 229.) 
October 23, 1878, Peabody & Co. to Greene. 
(p. 229. ) 
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LETTERS. 


# Robertson lo Peabody cf Co., Fuly 12, 1877. 


From W. Scott Robertson, Chicago Land Office 459 W. 

Madison St., Chicago, lil., N. America, fuly 12, 1877, 

» Messrs. Francis B. Peabody & Co., Chicago. 

Dear Sirs: In reply to your favor of roth, (post. 
marked 11th inst.), which reached me last evening. 

When I got the property referred to, 1 paid up the 
back taxes that were leviable, and your interest has been 
punctually paid. 

What more could you ask? Why wish to bind me 1p 
an unusual manner, as if I had not? 

I am not willing to sign any paper which would infer 
my liability to pay the 1874 tax. 

T herewith send the papers signed. If in that shape 
they are satisfactory, I will call at your office and make 
the requisite acknowledgment. 

| am, yours very respectfully, 
Wm. Scott ROBERTSON. 


The taxes are sufficiently burdensome. I do not see 
why you or Mr. Greene should make them more so by 
wishing to compel me to pay before the time others pay 
when money is so scarce. Is not that an interference 
with my business. 

(Page 238. ) 


ae Peabod, and Co. to (rreene, Fuly I2, 1877. 


Orrice or Francis B. PeEAsopy & Co., 


CHICAGO, July 12, 1877. 
David R. Greene, E-sqg., New Bedford, Mass. 
DEAR Sir: We find considerable difficulty in arrang- 
ing with Mr. W. Scott Robertson the details as to the re- 


newal papers for the $35,000 loan of N.S. Grow. We 
drew the papers long ago, and they have been in Mr. 
Robertson’s hands for consideration. We have called sev- 
eral times and discussed the matter with him. He is a 
Scotch gentleman, reputed to be of very high character, 
and we believe him to be so. He is exceedingly cautious 
and conservative. He is willing to do whatever he be- 
lieves to be right, but there are several points made by 
you to which he Gbjects—for instance, the city tax of 1574 
has been pronounced by the Supreme court to be void, 
and Mr. R. is fully advised that no subsequent legislation 
can impose a tax for that year, and he proposes to resist 
in all proper ways the payment of any tax for that year, 
‘(still, if the courts finaliy decide that it shall be paid, ne 
will pay it.) He will give full covenants of warranty 
his trust deed, but he ‘declines to give any bond, as i 
says he would deem that an admission that the tax of ’ 
was lawful, which the court has decided was not. Anan 
he has the money all ready to pay the taxes of 1576, and 
says he shali certainly pay them in due season, ond before 
sale, but he will not give a bond to pay them by’ a given 
day, for his money ts drawing him ten per cent. interest, 
and he does not wish to pay the taxes until necessary, 
which will be about August rst. Again, he is willing 
that the clause authorizing you to m: ike the principal due 
upon thirty days’ default in payment of interest should re- 
main, but he is not willing that the time be cut down to 
ten days, as required by your letter, for he says that this 
is treating him with unreasonable hardship. 

We are firmly persuaded that Mr. Robertson intends 
to fulfill every oblig: ition, and two protect the property at 
every point, but he is very firm—not to say obstinate—in 
his views; has a great deal of self-respect, and is not 
willing to yield points which seem to him unnecessary. 

You now have all the facts before you. We also en- 
close a line from him since our interview of yesterday. 
Please give us your final instructions. 

Yours truly, 

(Page 237.) Francis B. Peasopy & Co. 


3: Robertson to Peabody & Co., fuly 24, 1877. 


From W. Scott Robertson, Chicago, land office 489 W. 
Madison St., Chicago, Llls.; Chicago, I1l., N. America, 
24 fuly, 1877, to Mess. Francis B. Peabody & Co., 
( ‘hicago, 11s. 

Dear Sirs: As our respected friend, Mr. Greene, 
fears that the tax’for 1874 may become chargeable on the 
property | have mortgaged to you, on his behalf, for 
$35,000, by deed of trust, dated 2nd April, 1877, I here- 
by bind myself to keep him harmless and free from any 
such claim by paying the same in due time should it ever 
become exigible by law. 

With regard to the taxes for 1875, I have already, by 
said trust deed bound myself to pay them in season, 
which I here repeat, but I beg, at same time, to enter 
“caveat” that this letter is not to be used against me as 
an acknowledgment that I owe the taxes of 1874, or that 
it should prevent me from defending myself from the 
same by any remeid at law, or accepting from the author- 
ities any indulgence as to the time of payment of any of 
the very oppressive taxes. 

I remain, yours very respectfully, 
(Page 239.) Wm. Scott, ROBERTSON. 


4. Peabody & Co. to Greene, Fuly 25, 1877. 


OrFice oF Francis B. PEABopy & Co., CHICAGO, 


JuLy 25, 1877. 
David R. Greene Esq., New Bedford, Mass. 

Dear Sir: Mr. Wm. Scott Robertson has sent us 
the enclosed letter, written in order to satisfy your desire 
to hear a statement from him of his purpose to pay all 
legal taxes. He does not admit that the city tax of 1874 
was legal, and if it is ever reassessed he intends to con- 
test it in the courts, but if he is beaten he will promptly 
pry: 

This is his purpose and promise. 
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His new trust deed has been filed for record, and a con- 
tination of his abstract ordered, and we now hope that 
this matter which has hung so long will soon be closed. 

Yours truly, Francis B. PEABopy & Co. 

Enclosing No. 3, ave. | 

(Page 238.) 


- 


Greeue to Peabody & Co., . lpre/ 2Q, 1878. 


Ar 


New Beprorp, April 29, 1875 

Wess. Francis 2. Peabody AG Co. " Chicago. 

GENT.: Will you please ask Carne & Drury to write 
up from their records the tax abstracts: 

‘ # r 

Will you see Wm. Scott Robertson again at once, and 
see if he will pay me the interest now due for one year, 
Oct. 2, 1877—April 2, 1878, $2,625, or must / foreclose 
the loan at once? Tlf he had paid but a part of the interest, 
st would have looked better. 

Truly, &c., 
Davip R. GREENE. 
(Page 220. ) Per Ros. B. GREENE. 


Oo. Greene lo Peabody & c-. May FF. IS78. 


New Beprorp, May 1, 1878. 
Messrs. F. B. Peabody & Co. Chicago. 


GENT.: From information I have, I fear that Wm. 
Scott Robertson is probably used a and from him you 
took for my account, on April 1, 1877, the $35,000 mort- 


gage | formerly h; d of N.S. Grow on the property on 
W est Madison street, corner of Sheldon. Robertson is 
behind in the interest for one year, to April 1, 1878, at 
seven and one-half per cent., $2,625. I learn that there 
are judgments against him, th: it the property is all occu- 
pied, and that the tenants are forbidden to pay the rents to 
Robertson, and that the matter is incourt. You madethe 
loan for meto Grow, and also made the transfer from Grow 
to Robertson, and sent me the new papers for the loan 
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upon the same property, of $2 35,000; and in my anxiety 
for the safety of my claim, will you inform me at once if, 
at the time you made this change in the loan to Robert- 
son, you personally made a complete, proper, and thor- 
ough examination of Grow’s title to the property, and if 
you were satisfied that Grow’s ttle was perfectly good 
and only subject to my mortgage of $35,000 that I ‘then 
held, as, of course, | expected you did? And / also wish 
lo know tf you had the mortgage of Robertson to me re- 
corded before you had the mortgage of Grow to me can- 
celed upon the records, SO that hae could not possibly have 
been any oppor tani of a morlgage being pul upon the 
records between the dischar ve of the morigage of Grow to 
me and the recording of the morigage of “Robertson lo me 
Is the mortgage I now hold of Robertson to me all right 
upon the records, and is my mortgage first and prior to 
any other claims there may be upon the property? You 
will please give this your early and best attention & reply, 
for you can appreciate my great anxiety in the matter. 
You have informed me heretofore that in the renewals or 
extensions of loans that you never discharged a mortgage 
on the records until you had first had the new mortgage 
recorded. I await your reply with anxiety, as I must at 
once get possession of the property, if possible, and get 
what rents I can that belong to me, if he does not at once 
pay the arrear interest, and that I do not think he intends 
to do, and probably cannot do it. 

My loan is too important to dally longer than to hear 
from you in reply to this. 


(Signed. ) Davip R. GREENE. 
(Page 220.) Per Ros. B. GREENE 
7° Robertson lo Peabody & ( ‘Ons May or 1878. 


From W. Scott Robertson, land office, Fefferson Park 
flotel, 48g W. Madison St., Chicago, Iil., N. America, 
jd of May, 1878, to Messrs. Francis B. Peabody & Co., 
Mor frage Bank, ¢ ‘hicago, Ills. 

Dear Sir: In reply to your urgent demand for pay- 
merit of the year’s interest past due, it pains me much not 
to meet my engagements punctually when due, as I was 
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wont to do, but circumstances which could not be forseen 
nor prevented by me have stopped the tenor of my way. 

The most of my means being invested in real estate, in 
which there is a great shrinkage, as you are well aware, 
it is now impossible to realize even at very reduced prices, 
and there has been a very general failure in our banks of 
deposit where parties lodge -d their ready money for safety, 
expecting to get it when the ‘y wanted to use it; from this 
cause also I suffe red Severely. 

Under these distressing circumstances, I applied to a 
friend in my native country for aid to “ bridge over” this 
chasm. When he was about to comply, an event occurred 
to delay this, for Europe suffers also from our four years 
panic. 

This will account for your not getting payment at the 
times I expressed a hope to have paid your interest. 

[ beg to thank Mr. Green and you for your kind con- 
sideration. exemplified in the great patience with which 
you have waited, and if you will still have patience with 
me I hope to pay “you all,” for my desire is to owe no 
man. | 

It may be necessary for me to go to Scotland to make 
certain arrangements. If Mr. Green will kindly allow 
things to remain “ sfatu guo” till my return, the security 
is good, I having invested a large sum in ready money 
onit since I came into possession of the block on which 
Mr. Green’s money is secured. 

The premises are being kept in good order and repair, 
and you know the insurance has also been maintained. 
/n these troubled times little can be made with the hotel at 
present, but even now it is increasing in business. 

I have the honor to subscribe myself, yours very re- 
spectfully and faithfully, 

(Page 239.) Wm. ScotT ROBERTSON. 
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Peabody & Co., lo Greene, May ar 1878. 


Orricrt or Francis B. Peasopy & Co., 


Cuicaco, May 3, 1878. 
David R. Greene, E-sq., New Bedford, Mass.: 

DeEAR Sir: Your favor of the fst inst., relating to the 
William Scott Robertson loan is just received. We reply 
at once to relieve your anxiety. 

At the time of the renewal of the Grow loan to Rob- 
ertson we did make the examination of the title and found 
no intervening claims, after the $35,000 loan to Grow, 
before his conveyance to Robertson, that had not been 
released or discharegd. We also had the mortgage from 
Robertson duly recorded and the o/d papers of Grow have 
not been canceled or discharged yet from the records, but still 
remam tn our hands 

Your claim is the first and best and nobody can inter- 
fere with it; there is nothing preceding it, except the old 
city tax of 1874, which he contested. 

There is a subsequent judgment against Robertson upon 
which the creditor has filed a bill against him in the U.S. 
court, but this in no way affects your priorities. 

We called on Mr. Robertson on the first, and he called 
on us yesterday, and promises us a statement, within a 
day or two, of just what he would do in regard to paying 
interest. There is a tax matter on this property that we 
have yet to look up. 

Very truly, 
(Page 234.) Francis Bb. Peasopy & Co. 


Q- Grreene to Peabody & Co., May 20, 1878. 


New Beprorp, May 20, 1878. 
Francis B. Peabody & Co., Chicago: 

GenTs: My loan to William Scott Robertson must be 
attended to at once. As you are aware, be is behind one 
year on the interest and taxes, and I wish to know, if I 
order a foreclosure, if, upon the sale of the property (and 
I suppose it must be bid in to me) if that sale will at once 
put me in possession and enable me to authorize my agent 
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to collect the rents and take full possession of the prop- 
erty. Your Mr. Peabody is trustee on the loan, and if I 
have any rights or power in the matter, they must be ex- 
ecuted at once. Wiil you give me the information I desire 
at once and send me the papers required to foreclose at 
oncer Of course I am compelled to do this, 7/ Mr. Pob- 
ertson does not pay interest and taxes at once, and | have 
all reason to sup pose that he will Nol. / do nol wish lo 
delay action in this matter, only long enough to get your 
reply, and for which I ask you. 
Truly &c., 

DaAvip R. GREENE. 

Per Ros. Bb. GREENE. 


) , 
(Page 222.) 


rQO. Robertson to Peabody & Co., May 26, 1878. 
From W. Scott Robertson, land office, 48g W. Madison 

St., Chicago, May 28, 1878—fKrancis B. Peabody & 

( _, Chicago, ///. ' ' 

Dear Sirs: Inreply to your letter of 24th inst., intimat- 
ing that Mr. Greene instructs youthat he shall immediately 
proceed to foreclose his loan, 7 7s out ef my power at 
present to prevent, and 1 do not question his right to do so. 
[ explained to you formerly of the exertions I had made 
and proposed to make to meet your payments. Will it 
now be of any use to persevere in these endeavors? The 
commercial calamities that have come in this country have 
caused such a shrinkage in real estate that the owners, 
however willing, are unable to meet their engagements. 
lt appertains to the mortgagees under these circumstances 
to consider whether it is their interest to adopt hostile pro- 
ceedings against parties thus situated... With thanks for 
the kindness you and Mr. Greene have already manifested, 
[ remain, yours very respectfully, 

Wan. Scorr ROBERTSON. 


Your letter did not come to me directly. for lack of a 


special direction. 
(Page 79.) 


If 
11. Peabody & Co. to Robertson, May 29, 1878. 


Office of Francis B. Peabody & Co., Chicago, May 29, 
1578. Wn. Scott Robertson, E'sq., 459 W. Madison 
Se city. 

Dear Sir: Your favor of the 28th inst. 1s received. In 
reply, we. would say that Mr. Greene’s order to foreclose 
was peremptory. 

He would not consent that you should be collecting all 
the rents and paying no—on interest or taxes. If all the 
net rents had been applied on interest and taxes, and there 
had still been a deficiency, he would feel quite differently. 
You make no definite promises of payment, and the fore- 
closure must therefore necessarily proceed. 

Yours respy. 
( Page 79.) Francis B. PeEasopy & Co. 


12. Peabody to Greene May, 30, 1878. 


Orrice or Francis B. PEAsBopy & Co. 


Cuicaco, May 30, 1878. 
David Rk. Green, E-sg., New Bedford, Mass. 

Dear Sir: We notified Mr. Wm. Scott Robinson 
that you had written us requiring an immediate foreclos- 
ure. He replied in a civil letter, but not making any 
definite promise. We suppose, therefore, that the foreclos- 
ure should proceed, and we endorse for your signature the 
within orders to that effect, which please sign and return 
with the security papers. Zhe old trust deed made by 
Grow should properly be released now thai this foreclosure 
is to go forward and the old notes be canceled. 

Yours truly, 
(Page 234.) Francis B. PEABopy. 


I 3. Robertson to Peabody & Co., May 31, 1878, 


Krom W. Scott Robertson, land office, 159 Madison 
Chicago. Chicago, Ils., North America, 31st May. 
1878. 

Francis B. Peabody & Co., Chicago, Ls. 

Dear Sirs: In reply to your favor of 29th inst., these 
are distressing times when men of property cannot sell or 
raise money on their estates, and cannot collect what is 
due to them, without oppressing their =p ry Under 
such circumstances, if Mr. Greene shall see it, his interest 
to push me into bankruptcy, shall very acl regret it, 
for I wish to pay every man. his own, and my means are 
ample in ordinary times, but not if forced on an unwilling 
market when there is not sufficient currency in the coun- 
try to make the necessary exchange. It was and is my 
wish to go to Scotland io make some arrangements to 
pay Mr. Greene in full. If he decides not to afford me 
this opportunity, please be kind enough to let me know 
for the government of 

Yours very respectfully, 


(Page So.) Wm. Scorr ROBERTSON. 
[4. Peabody & Co., to Robertson, Fune /, rS78. 


Orrice or Francis B. PEABOopy & Co. 


CHICAGO, June 1, 1878. 
Wm. Scott Robertson, E:'sg., 48g W. Madison St. 

Dear Sir: Your favor of the 3rst ult., is received. 
We shall forward it to Mr. Green by this mail, but’ we 
hardly expect that it will lead him to modify his instruc- 
tions for foreclosure, as it enurely fails to convey any as- 
surance that the rents for May and subse que ‘ntly shall all 
be paid to him while he waits for your efforts to secure 
assistance from Scotland. ‘The difficulty in the the way 
of your securing further concessions of time from Mr. 
Greene is, aS we have previously pointed out to you, that 
you are monthly receiving large sums of money in rents 
from this property, w hich, instead of being applied, as 


they equitably should be, to keep down the taxes and 
interest upon it, are diverted to other uses, and even now 
you do not propose to turn over the rents, even while 
asking further favors from Mr. Greene. 
Yours resp’y., 
(Page 8o.) Francis B. Peasopy & Co. 


£¢. Greene to Robertson, June 5, 1878. 


New Beprorp, June 5, 1878. 
Wm. Scott Robertson, E'sq., Chicago. 

Dr. Sir: Your letter of the 31st of May, is at hand 
addressed to F. B. Peabody, and forwarded by them to 
me. I regret to learn that you are much troubled with 
your business aff: irs, and I learn that so far as this prop- 
erty is concerned that it is all rented and you taking the 
money, but not paying one dollar over to my agents, and 
thus involving me in your trouble. I can see no difficulty 
in the currency. It is the extravagence which prevails, 
especially in Chicago, that is the principal trouble. 

[ do not think any real estate holder in Chicago can 
borrow money either here or in Europe upon such secur 
ities. 

Truly, etc., 
Davip R. GREENE, 

(Page So.) Per Ros. B. GREENE. 


10. Greene to Peabody & Co., Fune 5, 1878. 


New Beprorp, June 5, 1878. 
Mess. Francis B. Peabody & Co., Chic ago. 

Gents.: Yours of the 24th of May, is at hand. You 
will find the orders for foreclosure of the Wm. Scott 
Robertson mortgage, and I now say that if you cannot 
secure the income of the property and stop the increase of 
the debt, you are at liberty to act according to your best 
judgment. 

Should you decide to proceed, you can at once send for 
the papers, and I will at once sendthem. Unless you can 


4 


it once secure the income from the property the fore- 
losure must proceed, and 
I am truly, etc., 
(Signed. ) Davip R. GREENE, 
Per Ros. B. GREENE. 


Greene lo Peabody, “fune 6, 1878. 


- 


“I 


) 


New Beprorp, Mass., June 6, 1878. 
To Francis B. Peabody, trustee. 

Sir: Please take notice that by reason of a default, 
continued for more than thirty days, in the payment of the 
instalments of interest due October 2, 1877, and on April 
2, 1878, respectively, upon the principal note owned by me 
and described in and secured by a trust deed made by 
Wm. Scott Robertson, dated April 2, 1877, and recorded 
in the recorder’s office of Cook county, Illinois, in book 
714 of records, at page 270. 

I have elected to make said principal note at once due 
and payable, and default having been made in the pay- 
ment thereof, I request you to proceed at once, under the 
powers in said deed contained, to advertise and sell and 
convey the premises therein described for the purposes 
specified in said deed. 

Yours resp’y, 


(Page 223.) D. R. GREENE. 
18. Greene to Rieke & Dickinson, Fune 6, 1878. 


New Beprorp, Mass., June 6, 1878. 

70 Hl. Rieke & T. G. Dickinson, or either of you, Chicago. 

Sirs: At the foreclosure sale which I have requested 
the trustee to make under the trust deed made by Wm. 
Scott Robertson, and recorded in the recorder’s office of 
Cook county, Illinois, in book 714 of records, at page 270, 
please attend and bid for the property for me and in my 
name such a sum as you think proper, not exceeding the 
amount of principal and interest due on the debt secured 


-_ 


FS 
by said deed and any advances for insurance or: taxes on 
said property and the costs of advertising and foreclosure, 
and receive deed for me if property is struck off to me. 


Respectfully, 
(Page 223.) D. R. GREENE. 
[9. Peabody & Co. to Greene, Fune 7, 1878. 


OrricrE or Francis B. Peasopy & Co., 
CHicaGo, June 7, 1878. 
David R. Greene, E-'sg., New Bedford, Mass. 

Dear Sir: Your letter of the 5th inst., containing the 
foreclosure orders in the Wm. Scott Robertson loan, was 
rec'd this morning. Late this afternoon we called on Mr. 
R. and stated to him that your instruction was for an im- 
mediate foreclosure unless the rents were at once applied 
upon the interest and taxes, and asked if he was prepared 
so to apply them. He said he was not prepared to reply 
to-day, but would call upon us Monday and give us his 


re ply. As soon as we hear it we will inform you of its 
eflect. 
Yours truly, 
(Page 235.) Francis B. PEAsopy & Co. 
20. Robertson to Greene, ‘fune 10, 1878, 


From W. Scott Robinson, land office, 48g W. Madison St.. 
Chicago, [lls., NV. America, roth Fune, 1878, to David 
PR. Greene, E'sq. ; New Bedford, Mass. 

Dear Sir: I was duly favored with your esteemed 
letter of 5th inst. In reply to your remark regarding the 
rents “ that you (I) are taking the money and not paying 
one dollar to my (your) agent.” It is true I collected the 
rents. I paid a large amount of it for repairs and insur- 
ance. A further considerable sum which I had provided 
to liquidate the burdens on this block was lodged in the 
bank where I had done business for about 20 years, the 
senior of which was a wealthy man, not extravagant, and 
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considered “ wise” in his generation, but was over- 
whelmed in the general calamity caused by the unfortu- 
nate diminution of the currency below the needs of com- 
merce. 

[t 1s not less true, what you hint, that the extravagance 
of the citizens has something to do with the panic ( which 
has lasted over four years and seems to increase in strin- 
gency as resumption approaches), but I am convinced 
that neither the gent’n above alluded to nor (far less) 
your humble servart are partakers in this national sin. 

Misfortunes seldom come singly. By perjury and in- 
justice a judgment was given against me. The parties, 
tho’ invited to do so, have failed during 10 or It months 
to pay themselves out of my real estate. Under these cir- 
cumstances, | am counselled not to liquidate the burdens 
on it, and I proposed to see the parties in Scotland and 
then also to endeavor to raise money to satisfy your claim. 
However, 7/ you see it for your interest to foreclose at 
once, and not wait the result of such effort, it would be im- 
pertinent in me to venture advice. 

With many thanks for your kindness ard the sympathy 
you express, and waiting your answer, I remain, 

Yours very respectfully, 
Was. Scorr ROBERTSON. 


When I got this piece of property, | paid out a large 
amount of back interest, insurance, and taxes, which ac- 
crued under the former possessor, besides several thou- 
sand of dollars in improvements and repairs. To-day a 
bill of $18 is in for repairs, so you are no loser by my 
possession of the property. : 

(Page 240.) W.S.R. 


_ 


a) 
21. Robertson to Peabody & Co., Fune ro, 1878. 


From W. Scott Robertson, land office, 489 Madison St., 
Crucago, Ills.; Peorta, Hls., N. America, roth Fune, 
1878.—f. B. Peabody & Co., Chicago. 

DeAR Sirs: As I was to give you an answer to-day, 
have written the enclosed letter to Mr. Greene. Please 
send to him after perusal, and oblige, 

Yours very respectfully, 
W. Scorr RoBERTSON. 

Enclosing No. 20 ante. 

Page Si.) 


22. Peabody & Co. to Grreene, June if, 1878. 
OrriceE or Francis B. PEABopy & Co. 


Cuicaco, June 11, 1878. 
David P Greene, Esg., New Bedford, Mass. 

Dear tr: We wrote you that Wm. Scott Robertson 
promise to give us an answer on Monday (yesterday ) as 
to whether in consideration of a delay in foreclosure pro- 
ceedings he would at once turn over the rents of the prop- 
erty to be applied on interest and taxes. He did not call 
yesterday, but this morning we have a line from him say- 
ing: “As I want to give you an answer to-day I have 
written the enclosed letter to Mr. Greene, which Please 
send to him after perusal, and oblige yours, &c.” We 
enclose herein the letter addressed to you. You will see 
that he makes no promise or proposition whatever in re- 
gard to putting you in possession of the rents. It remains 
for you to order the foreclosure proceedings to commence 
and to send on the papers for that purpose, or to give him 
further time, if you think proper. 

Yours truly, 
Francis B. Peasopy & Co. 


Enclosing No. 20 ante. 


rs 


Greene to Peabody & Co., ‘fune 11, 1878. 
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New Beprorp, June 11, 1878. 

Messrs. F. B. Peabody & ( oe Chicogo, //linors. 

GENTLEMEN: Yours of the roth, with enclosures, re- 
ceived. In the Scott Robertson case I have decided to 
wait a spell, until I learn what Robertson offers to pay, 
before I foreclose. 

Resp’v yours, 
(Page 224.) D. R. GREENE. 


24. Greene to Feobertson, Fune lg, TS75, 


New beprorp, June 14, 1878. 
Wm. Scott Robertson, E'sg., Chicago, Mlinors. 

DeAR Sir: Yours of the 1oth inst. is received. In 
reply to mine of the 5th, you admit that you were using 
the money received for rent, taking the money and not 
paying one dollar to my agent; this, you say, is true; and 
a further additional sum, you say, to liquidate the burden 
on this block. This is no more than you agreed to do. 

[ reduced the rate of interest. You agreed to 
pay all taxes, except for 1874, which you 
agreed to defend, and, if beaten, to pay with 


RN il heb oben dcecbanecanns rcooee C86.80 
Taxes for 1876, with penalty paid by me...... 981.79 
The taxes for 1877 must be paid before July, or 

penalty follows........ Tre. Ts 

Amount of taxes... 2.0... sseeeere ee cseeee 25304.87 
You now owe me two payments of interest.... 2,625.00 
Amount due for interest and taxes...... »» 4,929.87 


This, I think, is quite as much as I am willing to stand, 
and if the whole rents and earnings are not turned over 
to my agent I shall foreclose at once. My decision not 
to loan you $7,000 more to enable you to make another 
mortgage was a wise decision. 

Respectfully yours, 


(Page 82.) D. R. GREENE. 
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‘. Greene to Peabody & Co., Ffune 14, 1878. 


New Beprorp, June 14, 1878. 
Messrs. Francis B. Peabody & Co., Chicago, /llinots. 
GENTLEMEN: Yours of the r1th I have received, en- 
closing a letter from Scott Robertson. In reply to that, 
you will find enclosed my letter to him of this date, some- 
what in the hope that he may desire to /urn over the 
property to me x tthout on cost or ¢ x pense of foreclosure. 
If he does not in some way satisfactorily arrange the matter, 
/ shall ue obliged lo doz of bus / say lo him. 
Truly yours, 
(Page 225.) D. R. GREENE. 


to 
ee 


New Beprorp, June 14, 1878. 
rte Fr. afi abody & Ca, < ‘hicago. 
I have also received yours of the same date enclosing 
a letter of Wm. Scott Robertson making the old excuses 
for non-payment of his interest. This has become too 
stale, and I have concluded either to receive the rents or 
foreclose; will write you further on the subject. 
Respectfully yours, 
(Page 225.) D. R. GREENE. 


27. Peabody & Co. to Greene, Fune 17, 1878. 
OrFicrE oF Franncis B. PEABopy & Co., 


CHIcaco, June 17, 1878. 
David R. Greene, E-sg., New Bedford, Mass. 

Dear Sir: Your two favors of the 14th instant are re- 
ceived, and we have sent the letter addressed to Wm 
Scott Robertson to him, and requested him to call on us 
to-morrow and give us his final answer whether he will 
at once turn over the rents of the property to you. 

Yours resp’y. 


(Page 235.) Francis B. Peasopy & Co. 


20 
2h. Greene lo Peabody & ( Dus 4 lug. 273 1379. 


New Beprorp August 27, 1878. 
Messrs. Francis B. Peabody & Co., Chicago, Mlinots. 

GENTLEMEN: As to the Scott Robertson loan, Ex. N. 
S. Grow, Lam informed by Cummings & Co., that a 
party has applied to them to act as receiver and secure 
the income for his own benefit, which they declined. 

Please call on Cummings & Co. and get all the infor- 
mation that they can give you. 

Thev have alre ady paid $1,661 in taxes, and the 1874 
taxes, $960, are still unpaid. What is your advice as to 
contesting the 1874 taxes, and what will be the probable 
cost? Please send me the necessary papers for toreclos- 
ure or for appointing a receiver or any other papers 
required, as I have no blanks. 

| think Paddock & Ide will do the business as well as 
any one, but I want it done as economically as _ possible. 
I begin to think I shall receive little or nothing from Chi- 
cago investments. I have appointed Cummings & Co. to 
attend to the taxes on the Robertson property and. take 
charge of renting and repairs. I wish you to have ap- 
pointed one of the firm of Cummings & Co. as receiver, 
if one is appointed. 

I will send the papers as soon as received. 

P. S.—I telegraphed you this day, “ Send blank 
orders for foreclosure in Scott Robertson case.” 

Yours respectfully, 
(Page 225). D. R. GREENE. 


2Q. Peabody f& Co. fo (rreene. 4 le’. 7 « 13978. 


we 


Orrice oF Francis B. PEABopy & Co., 
Cuicaco, Aug. 27, 1878. , 
David R. Greene, E-sg., New Bedford, Mass. 

DEAR rag We have to-day received telegram from 
you saying, “ Send blank orders for foreclosure in Scott 
+“ when ll case.’ We have accordingly prepared and 
enclosed herein such orders. 

' Yours truly, 
Francis B. PEABopy& Co. 
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If you forward the orders of foreclosure you should 
aiso forward the security papers. 


Page 2 30. F. B. P. & Co. 


30. Greene to Peabody, trustee, August 27, 1878. 
AuGuST 27, 1878. 
To Francis B. Peabody, trustee: 
Please take notice that, by reason of a default continued 
for more than thirty days, in the payment of the instal 
ment of interest due on October 2, 1587, and April 12, 
1878, upon the principal note owned by me and described 
in and secured by a trust deed made by W. Scott Robert 
son, dated April 2, 1877, and recorded in the recorder’s 
office of Cook county, Illinois, in book 714 of records, at 
page 270, I have elected to make said principal note at 
once due and payable; and, default having been tmade in 
ae the payment thereof, | request you to proceed at once, 
‘ ( under the powers in said deed contained, to advertise and 
sell the premises therein described for the purposes speci- 
fied in said deed. 
Yours resp’y. 
(Page 226.) D. R. GREENE. 
Enclosed (unsigned) in No. 29, ante. 


31. Greene lo Rieke & Dickinson, August 27, 1878. 


AuGusT 27, 1878. 
To H. Rieke and T. C. Dickinson, or either of you: 
At the foreclosure sale which I have requested the 
a... trustee to make under the trust deed made by Wm. Scott 
we Robertson and recorded in the recorder’s office of Cook 
county, Illinois, in book 714 of records, at page 270, 
please attend and bid for the property for me and in my 
name such a sum as you think proper, not exceeding the 
amount of principal and interest due in the debt secured 
by said deed, and any advances for insurance or taxes on 
) said property and the costs of advertising and foreclosure 
: Respectfully, 
(Page 227.) D. R. GREENE. 
Enclosed (unsigned) in No. 29, ante. 
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32. Robertson to Peabody eta. « luo.29, 1878. 


From W. Scott Robertson, land office 48g W. Madison 
St. Chicago /ils., N. America, 29 August, 1878, to 
Francis B. Peabody & Co., Chicago Ills. 

The creditors that obtaine d unjust judgment against 
me, have failed to sell my real estate, although invited to 
do so, and after having it in their power for about a year. 
This incumbrance renders it unsalable by me, but even 
were this obstacle removed the “ panic” would prevent 
parties from purchasing except at ruinous prices. 

Under these circumstances, | am advised to petition for 
a settlement of my affairs under the bankruptcy statute. 
This step is very mortifying to me, who has for upwards 
of 42 years carried on a_ business successfully, paid 1oo 
cents on the dollar, and thought he had earned a compe- 
tency, but hope says try again. 

[ propose to go over to Scotland to see what arrange- 
ments can be made of my affairs, and during my absence 
turn over to Mr. Greene, from Ist to proximo, the rents. 
[f you have no objections, my friend, Mr. Joha McAllis- 
ter, who is well acquainted with the premises and their 
tenants, will collect and hand over the amounts monthly. 
The property will be more productive in his hands than 
in that of a stranger. 

On my return it may possibly be in my power to effect 
some arrangements with Mr. Greene, to whom and to 
your good selves I tender my best thanks for the many bus- 
iness courtesies extended to your faithful, though unfortu- 
nate, debtor 

Wa. Scorr ROBERTSON. 


This letter will be presented by my legal adviser, F. J. 
Smith, Esq., who will consult with you as to the law 
steps to conserve the rents for Mr. Greene. 

(Page 241.) 
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33- Robertson to Greene, Aug. 29, 1878. 


From W. Scott Robertson, land office, 459 W. Madison St., 
Chicago, L/l., NV. America, 29th August, 1878, to David 
Fe. Greece Ne, ke SY +s Nex ' Bedford, Mass. 

Mucu Respectrep Sir: Enclosed I beg to hand copy 
of a letter written to your agents, Mess. Francis B. Pea- 
body & Co., Chicago, dy which you will see my compliance 
with your request. 

The great calamity that has overtaken the monetary 
and other interests of the Commonwealth, it appears to 
me, is caused immediately by the suicidal policy of our 
Government, but for the “mediate ” cause we must look 
abeve, and it may be (as hinted in your letter of 5th June) 
a just retribution for our extravagance as a people in the 
abuse of the great blessings showered down upon us so 
abundantly; so we are whipped with the hickory cut by 
our own hands, and the innocent have to share with the 
guilty in the common catastrophe. 

[ have the honor to remain yours, very respectfully. 

(Page 241.) Wma. Scott RoBEerTson. 

Enclosing copy of No. 32 ante. 


34. Greene to Peabody & Co., Aug. 29, 1878. 


New Beprorp, August 29, 1878. 
Mess. F. B. Peabody & Co., Chicago, Hlinois. 

GENTLEMEN: Jour of the 27th received, with blank 
orders for Joreclosure and sale of ‘the W. Scott Robertson 
property, which | have signed and returned herewith. 

l also tnclose herex ith the trust deed dated April 2, 
1877, with principal note for 35,000 and four interest 
notes, nol due, S1,212.50 each. 

The interest notes due October, 1877, and April, 1878, 
are with you. 

I have learned that Robertson claims that he has ex- 
pended $6,000 or more in repairs and betterments of the 
property. 


I have already paid $1,670 taxes, including 1876 & ’7. 


ee ad 


nn 


| shall soon have to pay $960 for 1873 & °s taxes claimed 
by the city, if they are not paid at once by Robertson. 
Respectfully yours. 
(Page 226.) D. R. GREENE. 


35. Robertson to Peabody, trustee, Aug. 30, 1878. 


To Francis B. Peabody, as trustee under a certain deed 
of trust made by me, dated April 2, 1877, recorded in the 
recorder’s office of Cook County, IIL, on July 2 3d, 1877, in 
book 714 of records, on page 270, conveying lots 27 and 
28 and the west 23 feet of lot 26, all in ‘block 6, in Mce- 
Neill’s subdivision of blocks 6, 7 and 8, in W right’s ad- 
dition to Chicago, to secure the payment of a principal 
note of $35,000, mentioned in said deed, and the interest 
thereon, which note is held by David R. Greene. 


OrrFicE or Francis B. PEABopy & Co. 


Cnicaco, Aug. 30, 1878. 

Sir: You having this day demanded of me the pos- 
session of the above-described ayers on account of 
breach of the covenants contained in said deed, / hereby 
consent to your taking posse ssion of said premises & hereby 
deliver to you said — sston & request the tenants of said 
premises, severally to attorn to you. 

lt is understood that you respect the leases granted by 
me, and my reservation of the rooms mentioned in Mc- 
Allister’s lease. 

Yours respectfully, 


(Page 83.) W. Scorr RoBErTSsOoN. 
36. Peabody & Co. to Greene, Sept. 2, 1878. : 


OrriceE oF Francis B. PEABopy & Co., 


CHICAGO, September 2 18 

David R. Greene, Esg., New Bedford, Mass. 
DeAR Sir: Your favor of the 29th inst., with enclos- 
ure, as stated, in the matter of the Wm. Scott Robertson 


78. 


-- 


ieee 


loan, is received, and /he trustee will for lhzvith pr ocecd to 
advertise the foreclosure sale. 


Yours truly, 
(Page 236.) Francis B. Praspopy & Co. 


Peabody & Co. to Greene, CAE. 2, 1878. 
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Orrice or Francis B. Pearnopy & Co., 


Cnicaco, Oct. 1, 1878. 
David R. Green, E-sg., New Bedford, Mass. 

Dear Sir: In the matter of the Wm. Scott Robert- 
son loan, we think that before the foreclosure sale takes 
place, which will be on the 7th inst., the paper in the 
original loan to Grow (of which Robertson’s is a renewal), 
should be canceled and the release of the old trust deed filed 


for record, and we will accordingly have this done unless 


you at once advise us that there ts some reason for not do- 


me it. 


Have you any special instructions to give as to the 
amounts of the bid to be made for you at this foreclosure? 
If so, please give it by return mail. 

Yours truly, 
(Page 236.) Francis B. Peasopy & Co. 


35. Greene lo Peabody & € ‘Ong Oct. er 1878. 


New Beprorp, Ort. 3, 
Messrs. F. B. Peabody & Co., Chicago, Hlmots. 
GENTLEMEN: Yours of the Ist is received. As to the 
Grow-Scott Robertson matter you will please proceed 
in the legal course, reguest the tr ‘ustee of the original loan 
to Grow to cancel the trust deed, and file the same Sor 
record. 
You will please bid the property off for my account. 
Bid only such sum as to become the highest bidder. 
Respectfully yours, 
(Page 227 D. R. GREENE. 
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Peahod\ Af re. AL Greene, el. OY. IS79. 
Orrice oF Francis B. PEABOopy & Co., 


Ciicaco, Oct. 9g, 1878. 
David R. Greene, E’sy., New Bedford Mass. 
Dear Str: Zhe foreclosure of the Wm. Scott PRobert- 
son property was duly made. and the property bid off im 


your name. afi the trustee’s deed duly made to you. 


Yours truly, 
(Page 228.) FrANcIS B. PEABopy & Co. 


4Q. Green lo Peabhod\ hi Ea cl. [2, 1576. 


New Beprorp, Oct. 12, 1878. 

Messrs. F. BR. Peabo A te Chicago, Tlinots. 

GENTLEMEN: Yours of oth inst. received, stating the 
foreclosure of the Scott Robertson property had been 
made, and the property bid off in my name,‘and the trus- 
tee’s deed made to me. | 

/ notice that Mr. Robertson has gone into bankruptcy, and 
if anything can be got by it 1 wish to make a claim in 
bankruptcy for the balance due me. 


There are interest notes unpaid as follows: 


a ar ee nieeoaeene 2 
ee ee Trae re 
Fey See Di veces ewig wes adades 1,312 50 


Te in 
Taxes paid: 


1575. 


June 13, 1876, tax paic, with pen- : 
re ree sececceep Get 79 

June 18, 1877, tax and costs...... 680 09 

Sept. —, Amount deposited with 
county collector for 1873 and 
PP i icigicveieeiey Ga 675 60 $2,337 48 


eee ee 
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Legal expenses paid: 


579. 
July 15, tax abstracts and legal ex- 
PONED sso dacwe vet cewes eee ee 
Sept. 26, legal expenses and tak- 
ing possession. rere ee 65 41 


lf you think the estate will pay anything, please make 
up aclaim for the balance due, and send to me for signa- 
ture. My son, F. B. Greene, wrote to you, under date 
Sept. 4, 1878, in reference to filing a claim in bankruptcy 
against S. S. Hayes. I have here the facts necessary to 
make up such a claim, except the date Hayes filed his pe- 
tition in bankruptcy. Please obtain this for me, and send 
it to me, if you think there is a_ probability of Hayes’ es- 
tate paying a dividend. An early answer from you upon 
the above is desired. 

Respectfully yours, 
D. R. GREENE. 


P.S. Please forward your account as soon as con- 
venient, and state the amount for which the property was 
bid off. 

D. R. G. 


( Page 225. ) 


11. Greene to Peabody & Co., Oct. 18, 1878. 


New Beprorp, Oct. 18, 1878. 


Mess. F. B. Peabody & Co., Chicago, Illinois. 


GENTLEMEN: Enclosed please find check on New 
York to your order for $163.45, am’t of bill, foreclosure 
Scott Robertson’s property and bill, which please receipt 
and return; also please forward proof in bankruptcy for 
balance due me on Scott Robertson’s note. 

Respectfully yours, 


(Page 229.) D. R. GREENE. 
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} 2. Greene lo Peabody Lf ee Oct. 27. rS78. 


New Beprorp, Oct. 21, 1878. 
Wessrs. F. B. Peabody & Co.. Chicago, Tlinots. 

GENTLEMEN: Your postal card of 16th inst, received, 
stating that you have in hand policy No. 19,143, L. L. 
& Globe, $3,000 (Gregston), expiring Sept. 30, 1579. 

A policy for $250 on same property will expire 25th 
inst. 

Please renew for enough to make the whole insurance 
on the Gregston property $15,000. 

Also yours of 16th inst. received, stating that 5S. S. 
Hayes and W. Scott Robertson both filed petitions in 
bankruptcy Aug. 31, 1878. I learn that W. Scott Rob- 
ertson claims that he has made large repairs upon the 
Grow property, to the amount of six thousand dollars 
($6,000.) Ido not believe that he has paid the mechan- 
ics’ bill, and that some of them have applied to Cum- 
mings & Co. to institute proceedings against the prop- 
erty. Cummings & Co. can give you information in this 
matter. : 

Yours of 17th inst. received, inclosing trust deed of 
Preston C. Maynard-—renewal of loan to H. L. Hunting- 
ton. / wish to make claim for all lam entitled to from 
Peobertson in order to cover any oulstanding claims against 
the property. 

Respectfully yours, 
(Page 229.) D. R. GREENE. 


} 3. Peabody & Co. to Greene, October 23; 1878. 


Orrice oF Francis B. PEasopy & Co. 


Cuicaco, Oct. 23, 1878. 
David R. Greene, E'sqg., New Bedford, Mass.: 

Your favor of the 21st inst. is received, and we note 
what you say in regard to mechanics’ liens on the Wm 
Scott Robertson property. We know that Mr. Robertson 
made extensive repairs on the property last_ year, but no 
claims for liens have ever been presented to us, and if 
there ever were any such claims we are confident that 
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they are now barred by lapse of time. We are com- 
municating with Mr. Cummings on the subject. Under 
our lien law no claim can be enforced as against a mort- 
gagee, unless suit is brought thereon “ within six months 
“after the last payment for labor or material, shall have 
“ become due and payable,” and these repairs were made, 
if we are not mistaken, in the spring of 1577. 
Yours truly, 
(Page 229.) Francis B. Peasopy & Co. 


DATES. 


April 1, 1871. ‘Trust deed securing Grow loan of 
$35,000. ( p. 2009. ) 

February 9, 1876. Deed of conveyance, Grow to Robert- 
son, subject to Grow’s trust deed. (p. 69.) 

April 1, 1876. Maturity of Grow loan, five years from 
date. 

Spring of 1877. Robertson negotiating for renewal of 
Grow loan. (p. 195.) 

April 2, 1877. Date of Robertson’s trust deed to Pea- 
body, $ 35,0 0; renewing Grow loan. (p. 26.) 


July 12, 1877. Robertson sends Peabody the renewal 
papers, signed. (p. 238.) 

July 23,1877. Robertsontrust deed recorded. (p. 32.) 

July 30, 1877. Appellee’s judament at law against 


Robertson. (p. 59.) 

August 17, 1877. Mortgage of Robertson to Hugh 
Templeton, as counter-security to appeal bond of 
Robertson, and conveying hotel property, ‘“ sub- 
ject to a prior incumbrance of $35,000, secured by 
trust deed to Francis B. Peabody.” (p. 32.) 

August 22,1877. Robertson’s mortgage to Templeton 
recorded. (p. 32. 

September 1, 1877. Robertson’s lease to John McAllister, 

upper part of the hotel property. (p. 107.) 
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October 15, 1877. Appellees’ first execution issued 
against Robertson’s property.  (p. 59.) 
January 12, 1878. Appellees’ tirst execution returned 


unsatisfied, without levy.  (p. 60.) 

January 24, 1578. Appellees file first bill against 
Robertson, McAllister, Templeton, Gallup & Pea- 
body only. ( p. Bel 

January 29,~1878. Appellees’ second execution issued 
against Robertson’s property.  (p. 60.) | 

February 15,1878. Second execution levied by appel- 


lees on real estate of Robertson. |p. 61.) 

March 2, 1878. Defendants file general demurrer to 
first bill for want of equity. (p. 13.) 

March 25, 1878. Court sustains demurrer to first bill. 
(No further order in equity case until July 6, 1881, 
Pest.) (p. 13.) 

April 29, 1878. Mr. Greene urges Messrs. Peabody & 
Co. to see Robertson and collect interest in arrear for 
a year, and speaks of a foreclosure. (p. 220.) 

May 3, 1878. Robertson speaks of urgent demands for 
payment of the overdue interest. (p. 239.). 

June 6, 1875. D. R. Greene sends written order to 
trustee to foreclose the Robertson trust deed. ( p. 
223.) 

June tr1,1878. Mr. Greene notifies the trustee that he has 
decided to wait a spell, till he learns what Robertson 
offers to pay, before foreclosing. (p. 224.) 

August 27, 1578. D.R. Greene telegraphs to Peabody, 
trustee, for blank orders to foreclose Robertson trust 
deed. (p. 220. ) 

August 27, 1878. Date of Mr. Greene’s second orders 
to foreclose. (p. 220. ) 


August 25, 1878. Robertson’s attorney finishes his 
bankruptcy schedules for his intended petition. — | p 
120. ) 


August 29; 1575. Mr. Greene encloses to Peabody the 
security papers and second order to foreclose. (‘p. 
220. } 

August 29, 1878. Robertson offers to “turn over the 

rents” to Mr. Greene, to be collected by his friend 

McAllister and handed over monthly, announcing 

at the same time his intention to go into bankruptcy, 

and to go to Scotland. (p. 241.) 
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August 30, 1878. Peabody enters as trustee for con- 
dition broken and for the purpose of immediate fore- 
closure under the powers of the trust deed. (p.83.) 

August 31, 1878. Roberston files his petition in volun- 
tary bankruptcy, at Chicago, with complete sched- 
ules, showing D. R. Greene’s incumbrance. (p. 395.) 

September 2, 1878. ‘Trustee Peabody receives letter of 
D. R. Greene of 29th August. (p. 236.) 

September 2, 1878. Peabody, as successor in trust of 
Gallup, executes release of Greene’s trust deed of 
April 1, 1871. (p. 85.) 

September 3, 1878. Date of trustee’s notice of sale to 
occur October 7. (p. 289.) 

September 4, 1878. Date of first publication of trustee’s 
notice in Chicago Weekly Fournal. (p. 289.) 
September 7, 1878. Robertson leaves Chicago for Scot- 

land. (p. 245. 

September 25, 1878. Date of fourth and last publication 
of sale notice. (p. 289.) 

October 1, 1875. Trustee writes to Greene that sale will 
take place October 7. (p. 236.) 

October 5, 1878. Appellees file in Robertson’s bank- 
ruptcy case a petition for appointment of provisional - 
assignee. ( p. 304. ) 

October 7, 1878. ‘Trustee’s sale, and deed to D. R. 
Greene. (p. 217.) 

October 7, 1878. Robertson’s principal note of $35,000 
credited with net proceeds of sale and rent collected. 
Credit of $24,107.43 thereon, endorsed by trustee. 
(p- 299. ) 

October 9, 1878. Trustee writes to Greene reporting 
sale and deed of October 7, 1878. (p. 228.) 

October 10, 1378. ‘Trustee’s deed to David R. Greene 
recorded. (p. 220.) 

October 12, 1878. D. R. Greene acknowledges Pea- 
body’s letter of October gth; instructs Peabody, if he 
thinks Robertson’s estate in bankruptcy “ will pay 
anything,” to make claim, in bankruptcy, for “ bal- 
ance due.” (p. 228.) 

October 23, 1878. Release of Grow trust deed filed for 
record. (p. 86.) 

January 1, 1879. Income received by Greene to this date, 
from hotel property, $728.30. (p. 276.) 


May 19, 1879. Mr. D. R. Greene dies at New Bedford, 


age 56. (p. 230.) 
May, 1879. Rentals of hotel property, per month, $255. 


(p. 117.) 

July 7, 1879. Warrant in bankruptcy issues zz re Rob- 
ertson. ( p. 327.) 

July 24,1879. Register’s deed to assignee in bank- 
ruptsy. (p. 300.) 

March 23,1880. Proof of debt by appellees as preferred 
creditors 7” re Robertson, claiming a “first preference” 
under their judgment, on all proceeds. (Pp: 318.) 

March 25, 1880. Appellees’ second petition to bank- 
ruptcy court; they pray that court to enforce their 
judgment lien on the hotel and other property of 
Robertson. (p. 307.) 

April 2, 1880. Hancock, assignee, appears and joins in 
appellees’ petition. (p. 315.) 

April 2, 1880. On petition of appellees and assignee, latter 
is ordered to sell the bankrupt’s estate clear of the 
judgment lien, BUT SUBJECT TO ALL-OTHER LIENS. (p. 
310 ) 

April 24, 1880. Assignee’s sale under above order of 
April 2d. Pratt buys the hotel property znter ala, 
for $250, for account of appellees. (p. 320.) 

May 27, 1880. Assignee files with Register his account 
showing proceeds of sales under order of bankruptcy 
court. (p. 332.) 

June 14, 1880. Register’s order to pay proceeds of sales 
to appellees. (p. 326.) 

June 17, 1880. Assignee’s deed of hotel property to Pratt 
under sale of April 24, 1880. (p. 77.) 

December 4, 1880. Robertson files his petition for dis- 
charge by Smith, his attorney. (p. 324.) 

December 22, 1880. Appellees order levy of second ex- 
ecution released, and writ returned by marshal nu//a 
bona. (p. 62.) 

January 4, 1881. SER sue out third execution. (p. 62.) 

January 5, 1881. Third execution is levied on the hotel 
property. (p. 63.) 

January 27, 1881. Marshal sells hotel property to Pratt, 
as trustee for appellees, at his bid of $5,000, under 
third execution. (p. 64.) 


| NoreE.—No marshal’s deed appears upon this sale. | 
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July 6, 1881. Order in equity case; leave to appellees 
to file amendment and supplemental bill. (p. 13.) 


September 17, 1551. Amendment and supplemental bill 
filed by appellees. Appellants named as defendants. 
| p- I 4.) 


October 20, 1881. Order of court to appellants, widow 
and heirs of D. R. Greene, to appear in the cause. 
(p- 39.) 

November 21, 1581. Non-resicent defendants (appel- 
lants) enter their appearance. (p. 42.) 

December 15, 1881. Appellees’ consent to Robertson’s 
discharge in bankruptcy. (p. 325.) 

December 31, 1551. Answer of appellants filed. (p. 43.) 

February 6, 1882. Replication filed. (p. 49.) 

June 6, 1582. Order referring cause to master “to take 
proofs and report the same.” (p. §0.) 

January 4, 1853. Amendment filed by appellees to sup- 
plemental and amended bill. (p. §1.) 

January 6, 1583. Answer of appellants filed to amend 
ment of January 4, 1883. (p. 53.) 

January 29, 1853. Answer of appellants amended by 
leave. (p. 54.) 

October 27, 1883. Master’s report filed, with testimony 
and without conclusions. (p. 56.) 

November 13, 1883. Hearing and cause taken under ad- 


visement. (p. 246.) 
April 14, 1884. Opinion of court. (p. 246.) 
July 7, 1884. Motion for rehearing overruled. (p. 255.) 


; 
July 29, 1884. Interlocutory order finding appellees en- 
titled to redeem, and referring cause to master to 


take account. (p. 255.) 

July 15, 1885. Master f'es report under order of July 29, 
1884, stating an account for redemption.  (p. 257.) 

August 1, 1855. Appellants file their exceptions to mas- 
ter’s report. (p. 340.) 

August 15, 1885. Appellees file exceptions to master’s 


report. (p. 355-) 
January 4, 1886. Motion by appellants for leave to amend 
answers so as to set up limitation of two years. 
(p. 301.) 
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April 3 and 5, 1886. Leave given to appellees to amend 

bill, and to appellants to amend answers, and leave 
to both parties to take further proof before master, 
and amended bill and amended answers filed accord- 
ingly. (pp. 363, 367.) 

\pril 12, 1886. Master’s report filed under above order 
Account stated as of April 1, 1886, at $45,342.86. 
( Ps, 309- ) 

May 24, 1886. Second opinion filed by court adhering 
to first opinion. (p. 415.) 

July 1, 1886. Final decree for redemption entered in ac- 
cordance with opinion. J(p. 418.) 


Supreme Court of the ited States. 
OCTOBER TERM, 1889. 


No. 128. 
MEHITABLE B. GREENE ET AL. v. JAMES TAYLOR ET AL. 


APPELLANTS’ BRIEF IN REPLY. 


The charges of fraud and concealment, and of a promise to open 
the redemption rejected by the judge, cannot be rehabilitated by 
guesses, and are not substantiated by evidence. 

The appellees’ brief, on this head, is divided between denuncia- 
tions of the conduct of their own witnesses, MecAllaster and Smith, 
and reliance upon exaggerated accounts of the evidence which those 
witnesses were induced to give by an assent to the discharge in 
bankruptey of their friend and client, Robertson. 

What little there is of it is refuted by what the appellees are 
pleased to call the guarded statements, but which are the candid 
statements, guarded only by a determination not to pretend to remem- 
ber exact conversations, of the witness Peabody, as well as by the 
correspondence and whole complexion of the case. 

The master, too, though he may have gone beyond his province, 
found, as a fact, that the appellants had committed no fraud. 

Further comments on these points, besides what are contained in 


our original brief, wil! be made orally. 


MISLEADING STATEMENT OF VALUES. 

The value of the property as indicated by the rents is very im- 
perfectly given by the appellees, and in a way to mislead. 

They give (brief, p. 81) a schedule of gross rents. The net 
rents would be more to the purpose, and we will supply the omis- 
sion. The schedule is taken by them, and by us, from the master’s 
report, pages 261, 262. It is only necessary to add up the items 


for each year, which is not done by the master. 
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1879. Net rents, not deducting interest . . . . . $1,452 16 


1880. 6 < 6 (o-oo 317 08 
1881. 6 6 6 ia geo = ee 
1882. 6 6 < a on ee a ee 
L883. $6 6 se oo 6 an a ee 
1884, 6 6 $6 . wee re 


It will be seen fron. this schedule that the appellees’ statement 
(brief p. 82) that interest, taxes, assessments, water rents, insurance, 
etc., were only about $3,500 is a- gross under-statement. The net 


rents above given do not include interest, and the difference be- 


tween them and the gross rents gives the expenses in question ; they 


were as follows, according to the master (still without the interest) :— 


1879. Expenses, including repairs, taxes, ete. . .  . $2,970 00 
L880. 4 ae o “ “ » « « G80 
ISS]. ” 4 " - - _-s « eee 
1882. se ¢ se ve oe > ¢« « eee 
L885. - = - **., . ) = Qe & 
1884. - " ™ ” - _ « » weeew Ge 


The expenses alone, allowed by the master and the judge, are 
nearly equal to what the appellees say the expenses and interest 
together amount to. 

AMOUNT OF INTEREST. 

The amount of interest, reckoned at seven and one half per cent, 
though the master allowed us ten per cent for some of the items, is 
almost $3,500. 

The interest was in arrears, and the amount due us when we took 
possession exceeded $40,000; necessary alterations referred to by 
Judge Blodgett to convert a hotei into flats were $2,800 (page 261), 
1880. On these two sums, which are rather under-stated, the 
interest at seven and one half per cent is $3,210. 

The appellees apparently mean to say that if Robertson had paid 
his interest, and if we had been able to collect rent which he had 

y | remitted, and if we make no allowance for repairs, and if we reduce 


the taxes and other charges sufficiently, there would be only $3,500 


to deduct from the gross rents. 
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The fact is that the estate was indebted to us in 1885, when the 
account was taken, more than in 1878 when we first took it. 

The imaginary value derived from a supposed surplus of rents has 
disappeared. The estate was not worth more than our proper 
charges upon it until long after our foreclosure. 

If it is more valuable now, it is because of a general rise of 
values in Chicago. 

Judge Treat well says in Phelan v. O'Brien, 12 Fed. Rep. 428, 
430 :— 

“It often happens that a mortgage or deed of trust is given to 
secure payments of a sum due, and that the property pledged does 


not at the sale bring the sum for which it is pledged. Unless the 
property thereafter enhances in value no complaint is made.” 


LAW POorNTs. 


1. To the point that a mortgagee may foreclose after the mort- 
gagor’s bankruptey; without obtaining leave from the court of 
bankruptcy, and whether an assignee has intervened or not, and 


though no assignee has yet been appointed. 


Norton v. Boyd, 3 How. 426. 

Jerome v. McCarter, 94 U.S. 734, 739. 
Eyster v. Gaff, 91 U.S. 521. 

Re. Grinnell, 9 N. B. R. 137. 

Sedwick v. Grinnell, 9 Ben. 429. 

Re Moller, 8 Ben. 526, affirmed 14 Blatch. 207. 
Bradley v. Adams Ex. Co., 3 Fed. Rep. 895. 
Gjoddard v. Weaver, 6 N. B. R. 440. 
Washburn v. Tisdale, 143 Mass. 376. 

Ex parte Belcher, 2 Dea. & Ch. 587. 

Ex parte Rolfe, 3 Mont. & Ayr. 305. 

Ex parte Geller, 2 Madd. 262. 


The cases cited by the appellees are earlier than ours and proceed 
on the now exploded theory that the court of bankruptcy draws to 
itself, willy nilly, every person and thing in any way connected with 
the estate. 
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OCTOBER TERM, A. D. 1889. 


No. 128. 


MEHITABLE B. GREENE, WILLIAM W 
CRAPO, ann CHARLES W. CLIFFORD. 


PRUSTEES, ETC., ET AL. 


Appeal from Cuirenit 
Court of the United 
States forthe North- 
ern District of Ili- 
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TAMES TAYLOR anp JOHN BRUCE, 
Appellees 


BRIEF AND ARGUMENT OF ALEXANDER McCOY 
FOR APPELLEES. 


INTRODUCTORY. 
MAY IT PLEASE THE COURT: 

We are not content with the STATEMENT in appellant’s brief. 
The court could not gather from it a fair comprehension of 
the entire case. Many matters are stated in it which are in a 
limited or special sense true, but yet are stated in such a way 
that, uncorrected, they must inevitably lead to false conclusions. 
Take, for instance, the first page. Beginning in the seventh 
line, we find the following: 

«This deed of trust was dated April 2, 1877, recorded July 
«© 23, 1877, and secured the promissory note of Robertson for 
«© $35,000, due in three years (with semi-annual interest), to 


« David R. Greene, of New Bedford, Mass.” 
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Supreme Court ef the dnited States, 


OCTOBER TERM, A. D. 1889. 


No. 128. 


MEHITABLE B. GREENE, WILLIAM W 
CRAPO, ann CHARLES W. CLIFFORD, 
Appeal from Circuit 
- a Court of the United 
—— States forthe North- 
ern District of Dli- 


IRUSTEES, ET? FE 


Hos, 
JAMES TAYLOR anv JOHN BRUCE, 
lppellees 


BRIEF AND ARGUMENT OF ALEXANDER McCOY 
FOR APPELLEES. | 


INTRODUCTORY. 


MAY IT PLEASE THE CowurRT: 

We are not content with the STATEMENT in appellant’s brief. 
The court could not gather from it a fair comprehension of 
the entire case. Many matters are stated in it which are in a 
limited or special sense true, but yet are stated in such a way 
that, uncorrected, they must inevitably lead to false conclusions. 
Take, for instance, the first page. Beginning in the seventh 
line, we find the following: 

«This deed of trust was dated April 2, 1877, recorded July 


‘23, 1877, and secured the promissory note of Robertson for 
« $25,000, due in three vears (with semi-annual interest), to 


« David R. Greene. of New Bedford, Mass.” 
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Again, at the middle of the second page. we tind this para- 
graph: 
” This transac tion WaS a TeNCW., of an overdue Ta umbrance 
ii tor the Same amount. ma I IT) lO7l, LO Da 1c I. (greene by 


‘ one Nathan S. Grow.” 


Krom the first quoted paragraph any one would naturally 


Inter that Robertson s note was pay able LQ { 7 mb te and trom the 


other paragraph that ( srow s note Was pavable LO (sreene. Yet 


: ] * 1. 1. ’ . ‘ ’ , 
the facts are that in both the tirst. or Grow | Rec.. -~OQ and Sec- 


ond, Ol Robertson ey a S04R te bem umb: tnCeCsS, the notes were 
payable to the order of the maker and indorsed in blank, and 
there was nothing on the record toshow who held either of them. 
TI c’ record showed LWoO Tar umbrane es ol ) 35.0 U Ca h LO cif- 
ferent trustees, and appellees inquired of the trustees in both 
trust deeds (Rec., 126, vyver and made Investigation clse- 
where (Rec., 130), without ascertaining who was the holder 
ol eithe: note, or that One Was a renewal Ql the other (Ree., 


;, ] , , ;, | > 1.4 ‘ ' tas ' " 
132), or that there was the slightest connection between them, 


OT that David Ie (sreen had anvth ne to do with either Rec.. 
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I3O)}, on the contrary, they Were informed and leg 
(Rec.. L4O ), that both trust deeds were In force. and that the 


. # : ; ° \ 
property was subject to $70,000 incumbrance, instead of only 
i . ° " 
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$35,000. Hlad appellees obtained correct information on these 


points, this suit probably would never have been brought. 


' 


They would have paid off the incumbrance and taken the 


property ten years ago | Rec.. cSt, t27 i Oe allowed an Oppor- 
' : A 


tunity to have done so. 

These misleading paragraphs are to be found all through 
appellant's brief, and their entire “Statement” is so formu- 
lated that it would be more laborious to point out and correct 
1's errors and supply its omissions, than to prepare a complete, 
and (from our stand-point), impartial statement, of the whole 


Case. 
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The record is put together in such a manner that the evi- 
dence and pleadings are mixed all through it; and, even 
though the court should read the record through from first to 
last, an abstract or synopsis of 1t would then be desirable to 
sum up the information thus gathered and utilize it in considering 
the questions to be decided, and we will try to make our state- 


ment answer for such an abstract. 


Should we comment on the tacts as we go along, we W) 


do it for the purpose of directing the court's attention to dis- 
( repancies or ¢ ontroverted points, and save the trouble of again 
calling attention tothem. ‘There are many matters 1n the rec- 


ord which we do not consider material to the issues in the 


— 


Case, but cLS appel inis have introduced them into the record, 
and comment on them in their argument, they may have a 
materiality we are not able to perceive, and so we shall include 
them in order us they come. We shall endeavor to present 
the facts in narrative torm., in the order of their oc UTTence, 
and shall constantly refer to the record (citing by top paging), 
so that our statements may be readily verified. We shall also 
outline the various subjects with appropriate head lines, and 
furnish an index thereof for the convement reference of the 
court. 

In controversies of this character we have generally found it. 
more essential to present a clear and comprehensive view of 
the facts than to multiply citations of law. The court may be 
presumed to kno ¢ /aw, but in the press of business, it 1s 
not likely to know the facts. exc epi as they are called to its 
attention by counsel. Therefore, we ask your patient atten- 
tion, believing that a thorough understanding of the facts will 
very much simplify the consideration of the questions of law, 


and that thev can be readily disposed of. We think the deci- 
sion in this case will turn and be based. fully as much. if not 


more upon the facts in evidence than upon law points unless 


the court should determine it on the first proposition of law 


for which we contend. 


That the pertinence and bearing of these facts may be 
readily seen as they are presented, we will first outline the re- 
spective claims and position of the parties, and the errors as- 


sioned, by giving a synopsis thereof. 
_ — 
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THe PARTIEs. 


The appellees are James Taylor and John Bruce, who were 
complainants in the Circuit court. 

The appellants are VMehitable b. (greene, widow of David 
R. Greene, deceased; William W. Crapo, and Charles W. Clif- 
ford, trustees: Susan G. Page, Horatio N. Greene, and Francis 
b. Greene (heirs of Day id Ik (sreene, deceased rr Francis bh. 
Peabody, and Edmund A. Cummings; and in the Circuit 
court these appellants were impleaded with Willian. Scott 


Robertson, Hugh Templeton, Benjamin E. Gallup, and John 
Mc Allister. 


The appellants really are the heirs and representatives of 


the estate of David R. Greene. deceased. 


THe Issues INVOLVED AND ERRORS ASSIGNED. 
APPELLANTS CLAIM. 


Appellants claim, under Robertson, an absolute title to the 
property in controversy, (Known as the Jefferson Park Hotel 
property, and worth now about $100,000, ) by virtue of the 
Peabody trustee’s sale made without redemption, under the 
power of sale contained in the Robertson trust deed, some 
eighteen months before the note secured by the trust deed was 


due by its terms. 
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APPELLEES’ CLAIMS. 


Appellees claim the right to redeem from this sale, or from 
the trust deed under which the sale was made, on payment of 


the mortgage debt: f#7s/. as owners of Robertson’s equity of 


ms 

redemption in the property, which they purchased from Rob- 
ertson’s assignee in bankruptcy; and second, as judgment 
creditors of Robertson having a lien on the property by virtue 
of their judgment, before the trustee’s sale, and by subse- 
quently purchasing the property at a sale under execution 
issued on their judgment. They base each of these claims 
on several grounds, some of which the Circuit court deemed 
sufficient, and let them in to redeem. W hile many of the 
matters presented are applicable under both these claims, yet 
as to each there are some questions presented which do not 
apply to the other. We will first summarize the grounds of 
their claim as purchasers of Robertson's equity of redemption 
from his assignee in bankruptcy. 


UNDER BANKRUPTCY TITLE. 


They claim, under a title acquired from Robertson's assignee 
in bankruptcy, on the ground, frs/, that the sale was made 
pending bankruptcy, without leave of the bankrupt court, after 
the adjudication, and before the appointment of an assignee, 
and was void, as against the assignee, and those claiming under 
him, and the property was still subject to the assignees 
statutory right of redemption, which has been conveyed to 
complainants. 

As to this ground, the Circuit court held (Rec., 250-255) 


that the trustee’s sale was made without leave of the bankrupt 


| 
’ 
, 
| 
| 


making appellants parties tothe cause. The Circuit court, for 
reasons hereimatter Stale cd. held that appellees’ equity of rc- 
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emption was not cut off by this statute, and this alleged error 


~ } : ] _ of } . = %, . 
/ and & Is made the Prinerpyal SN condat Y cCcofne- 


tention in appellants’ brief and argument 


\PPELLEES TWO-FOLD REJOINDER. 
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As to the limitation ch pp lees rejoinder 1s two-fold: First. 
That this C.ise¢ does nol COC within the terms of the 


’ } 


Statute. a cd second. that the Saiec undel the circumstances 
was a traud on them: that this traud was concealed. purposely. 

, ° , , , ° + 
and Oni disc overed within the two Vears, and the Statute did 


not begin to run until the discovery of the fraud. 


NOT WITHIN THE STATUTI 


lirst. lo be more specitic. appellees contend that the 1n- 
¢ - + + ’ , ' o ane ‘] -—* ton 4 } 
tent of the statute was as stated in Paley v. Glover, 21 Wall... 
P46, to secure ** a Speed cdisposilion of the bankrupt S assets. 
I hat by tS terms, It 18 restricted to controversies between an 
assioncece and an adverse partv: in that respect dittering trom 
=~ _ 
° a , | , , ‘ e« x | . ; — « 
ordinary statutes of lin on, Which are general in their terms 


, , ) ; - ' ; 
ana apply lo every one, thal the assignee disposed of this asset 
; - ’ 


to appellees within the two vears from his appointment. and 
i} ; 
before the limitation had run against him, which accomplished 


; ' — . 
the object of the statu'e. and this to *k the matter out of the 


statute: that when appellees thus acquired the rights of the 
i i > 
hankrunpt’s assicnee. thev alreadv had pending their original 
| ; +) ai § mn * ' . ‘ si <i .\ bicitl | ii pa ~ ‘ 
bill in this cause, filed in part for the very purpose now sought, 
, . ' , } ] 4 ‘ ‘ 4 ‘ , . ° 
and With | CAaADOCdY. ‘ ruUSLE( the ave»nt and representative 


of appellants—in court, and that they had a right by supple- 


ment to their original bill to set up this additional richt now 
~ + | 


acquired : bring in as a ney defend int Pe ibo ly "s heretofore 


=~ 


unknown ces/ai gue (rus/ and principal—appellants—and vachat 
and set aside the proceedings taken in the attempt to shift the 


title from the trustee to the ces/u/ gue trust—the agent to the 


principal—pending the litigation 


FRAUD AND CONCEALMENT. 


Second. Appellees’ furthér rejoinder to this plea of limita- 
tions 1s, that appellants, acting principally through their agent 
and trustee, were parties to a fraud on appellees in making the 
trustees’ sale. That this fraud, and the sale itself, were undis- 
covered until within two years prior to the filing of the amended 
and supplemental bill: that this failure to discover—although in 
part no doubt the result of a combination of circumstances 


was principally caused by a studied eftort at concealment on 


the part of appellants’ agents and trustees, in combination with 
other of the parties to the fraud, and that the statute of limi- 


tations didnot begin to run until the trustees’ sale, and the col- 


lusion and fraud attending it were discovered. On this feature 


of the case, the holding of the Circuit court was substantially 


as follows. (Rec.. 254) 
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ERROR ASSIGNED AS TO THE REJOINDER 
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Appellees excepted to this holding of the Circuit court on 
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this question of fact, believing it to be clearly wrong in finding 
that the collusive agreement was not defimtely proven. The 
Circ ult court did not. however, ¢ onsider the dec ision of this ques- 
tion specially material, as the case was decided on other grounds. 
We have alway s believed that had the decision of this question 
become material to a determination of the case in the court be- 
low, the evidence on the subject could have been so presented 
on a re-argument—and we would have attempted to so present 
it—that the Circuit court would have come to the conclusion that 
the proof tending to show the collusive agreement, was neither 
vague nor uncertain, but most detinite and positive, and in view 
of the fact that the Supreme court may deem this question 
material to a determination of the case, we shall most earnes ly, 
and in good faith, contend that the collusive agreement is fully 
established by the proof, and a large part of our statement and 
argument as to the facts will relate to this subject. 
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APPELLEES CLAIM UNDER JUDGMENT AGAINST ROBERTSON. 


Appellees claim a turther right to redeem this property 


= 


from the trustee’s sale on general principles of equity, as judg- 


ment creditors of Robertson, having a lien on the property be- 
fore the bankruptcy and before the trustee’s sale, and also un- 
der their title afterwards acquired to the property through 
purchase of it at the sale under execution issued on their judg- 
ment. The grounds on which appe!lees base this claim are in 


substance as follows. 


The sale was in equity a fraud on them, they having been 
led by the careless and wrongful conduct of appellants, and 


those impleaded with them. to beleve the property subject to 
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ir, open marke 


apart of it would have sold for enough to pay the entire in- 


cumbrance. 


5. Phat for all the f regoing reasons, the property only 
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That the surplus in value over the inncumbrance should have 
been applied on appellee's judgment. 
rhe Circuit court summed up its views on this branch of 
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Appellants in 1 ef and argument have been at consid- 


erable pains to show that they had the right under the law and 
the trust deed to do all that they did. 


ALLEGED ERROR IN OVERRULING APPELLANTS EXCEPTIONS. 


\\ e } ive now. We Deheve. stated alli the ISSUCS that are 
: , 1 ot | : oo 
raised, and ali the errors assigned, Save one. App llants’ sixth 


assignment of error 1s to the overruling by the Circuit court 
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Opinion ot the court and interlocutory decree alreadv entered. 
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and were a re-Opening Or the merius of the Case, airecady de- 
cided. and as it 18 contrary to the rules and practice in Cquily 
to raise this Ciass ol que StIONS ON ECNXCé plions to a masters re- 
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port under a reference merely to state an account. appellees 
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moved (Rec... 262) to strike them from the files. The Circuit 
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court. however. did not d spose ol them under this question of 
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practice, but considered and overruled them on the merits. re- 


affirming its former opinion and interlocutory decree so thatno 
question arises on this assignment of error that has not ready 
been mentioned in referring to the other branches of 
Having the claims and positions *) | the narties. and the issign- 
ments of error thus « learly in mind, we will take up the con- 
sideration of the facts and the pleadings by an argument and 


detailed statement of the facts. 
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FACTS AND ARGUMENT 


RTY IN CONTROVERSY. 


roversy 1s known as the “Jefferson 


on the north-east corner of West 


ets,in Chicago. (Rec., 160.) The 
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73 feet on Madison street, and 116 


front is the hotel building, 73 x 60 


eet. four stories and basement. stone and brick. with three 


’ 
stores on the frst 1 i 


and the hotel. of Over hitty rOOTNS 
three tloors. At the rear of the 
vate court, and beyond this are 
¢ on Sheldon street, each three 


twenty-two feet front. 


ees sale on ()ctober ir 15795, the 


worth not less than trom S6H0.000 
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There is also the testimony of Kk. A. Wartield (Rec., 179), 
who came to Chicago in 1876 as the loan agent of an eastern 
Insurance company, and who thought that, owing to the de- 
pressed condition of affairs at the time of the sale, 1t might not 
have brought more than $40,000, but who had no doubt it was 


worth 75. 00 at the date of testifying. Mr. Wartield was 
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considerably engaged in the business of making trustee's sales 
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abou! this time. and provpabdDlyvy m ide his estimate of 40,000 on 


the basis of the biddine at a trustee’s sale under the hammer. 
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question of the income of the property we will take up 


later on. 
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Tue First. or Grow. Trust Deep. 


Before the Chicago fire Nathan S. Grow, owned the prop- 
erty, and in 1871 he incumbered it by a trust deed to Benja- 
min E. Gallup, trustee, to secure a note for $35,000. (Rec., 
209.) «As already stated, the note was payable to Grow’s 
own order and endorsed in blank, and there was nothing in 
the trust deed to show who held the note, although it now 
appears that it was, in fact, held by David R. Greene. — In 
October, IS7I, Came the Chicago fire, and (Rec., 130 } de- 
stroved all the records of Cook county, including the record 
of this trust deed, and thereafter there was nothing to show 
when the trust deed matured, or any of its provisions, or 


who was the successor in trust to Gallup, as trustee. 


ROBERTSON Buys THE PROPERTY. 


Grow continued to own the property until February o. 
1876, when he sold it to Wm. Scott Robertson, who paid for it 
(Rec., 244) by assuming the Grow incumbrance of $ 35,000 


By paving accrued back interest, taxes and liens. , 


Making incumbrances assumed and paid......... 9 43,112 
\nd he paid Grow (Rec... 106). In money and prop- 


| 


3 et eee seeawes > 46,558 


amen 


So that he actually (Rec... 96) paid, at a cash valu- 
OO Oe nc cnt cue oe soos @ CORO 


Although the consideration named in the deed was S100.000 


Soon after the sale to Robertson. Mr. Grow left the coun- 
trv. and was not accessible when appellees were afterwards 


seeking information concerning the incumbrances. (Rec., 144.) 


ROBEKTSON IMPROVES THE PROPERTY 


After the purchase trom Grow, \Ir. Robertson moved into 
the property ( Rec.. 7 . ind continued thereafter to OCCUPY 
some rooms 1n the hotel as his residence Robertson was a 
Scotchman, some seventy vears of age at that time (Rec.. 
100), and a widower. The purchase trom Grow had been 
negotiated by lkLobertson through One John Me Allister Ree. 
Q 


J), a real estate wd renting 


=. 


agent, and a clansman of Rob- 
ertson: and after the pure hase MeAlhster also resided on the 
premises (Rec., SS), and assisted Robertson, as his agent, In 
looking after that and other property. 

After the purchase (Rec., 96), Robertson spent about 
$16,000 In improving and overhauling the buildings on 


the property, so that it cost him the purchase price paid 


ot hoe: oe Se eeeeste2# 4@464808060868980 4 ‘eee a “eee ‘eee 590.000 
and the cost of these improveme nts I aes a saa 10,000 
making an actual cost in 1876 of about........... $106,000 


No doubt this property cost him more than it was worth at 
that time, but that does not alter the facts as to its cost, and 
no doubt this cost to him of this property absorbed the 
hulk ol his estimated fortune ol S100 000. as well cis the 
money of appellees, Taylor and Bruce, which he had in his 
hands tor investment. The fact that he had, practically, his 
ail invested in this property may tend to account for the «an- 
usual MmCasures he resorted LO in his thort to retain it as he re- 


inafter detailed. 


IC) 


THe SECOND OR ROBERTSON INCUMBRANCE. 


The Grow trust deed was drawing nine per cent. interest, 
pavable semi-annually, and matured by the terms of the note, 
April I, 1570, although after the destruction of the records by 
the Chicago fire. the abstracters had no record of the date 
of its maturity. It appears, however, to have been extended 
and carried along for some time after maturity. Afterwards, 
on July 23, 1877, a second trust deed, (Rec., 289) from 
Robertson to Francis 5. Peabody, trustee, was recorded. This 
trust deed secured a note of $ 35,0 0, dated April 2, 1577, 
and due on April 2, 1880, made by Robertson, payable to his 
own order, and endorsed in blank. This was in fact a renewal 
of the first, or Grow trust deed, and was negotiated through 
the medium of Mr. Peabody, the trustee, who was the agent 
for Mr. Greene (Rec., 220, 221), the holder of the loan, and 
it appears that Robertson was to pay Peabody $1,000 for his 
services in the matter (Rec., ros). The $1,000 was not paid, 
however, at thattime. Later on we will see what arrange- 
ment was afterwards made for its payment. 

The first, or Grow, trust deed, although in fact paid and ex- 
tinguished by this renewal, was not released but continued to 
stand of record, as though it were a valid and subsisting lien 
on the property for its full amount, until some time after the 
property had been sold out under the second, or Robertson, 


trust deed. 


Taytor & Bruce's CLAIM AGAINST ROBERTSON 


Taylor & Bruce—James Taylor and John Bruce—are two 
elderly Scotchmen. who reside at Leith. in Scotland. They 


have not been in America during the pendency of the matters 


referred to in this record. and their interests have been en- 

tirel\ It) the charg Ot} they sonucwtors m this Cause. (Rec.. 
- P ‘ 41 : Ah. ? ‘ in » 

125.) At some time prior to this, Pavior & Bruce had sent 


moneys to ie bertson for investment in \me ina. | IR ex » I 5f.) 


. , , ’ 5 | 
In act. 2 part Or tn nNurchase money }) Wd Dy Robertson for 
this ver property, was this monev sent him by ‘Tavlor & 
’ ' } | 
Bruce. (Rec... 1 7. Robertson had tinally made a settle- 


, 4] 4h } ’ , aarl ’ we " ; ; * : ; 
Tlicdi ViILN LV iG AX bruce (>| WV Tall he owed them fo these 


. . . ’ . . . ~ 
monevs sent him, and had given them his notes for $25,000, 
} , seen! ' ; aw } 44] 4 — 2. we * ‘eed | 
the amount found due on the settlement. and ne na AUTCeCa lO 


~ , but | ean [2 Ss 
SCCUFEC LIACSC DNOLCS DUI hldd TALC LO GO SO Acc., 12Q), and mM 
‘ } ’ ’ : ' ; ‘ ‘ ‘ 
Nlarch. Is77. the notes were placed in the hands ol! McCoy WX 
) , ; ‘ 4h } ; ) . ‘ a : ya — 
ratt. solicit rs to Pavlon AN bruce. at 4 nIcavo, rol the pur- 
pose of geiting the promised security, or collecting the debt. 
a ,S | y ° 
Pavlo "aN I) Luce \\ re Thit i] QO] 11} cutis ( Re a ee le and ltl- 
. ) ‘* ‘ ‘ ‘ : : + »* " 
structed Vic OV & rati Oo protect the INterests, and any 
‘y required for that purpose would be furnished the 
WIney require 1 LOY tial PUTDO Would De LUurnisned tnem. 
° ) 4 1] } ) . ‘ ; a . 
NicCov & Pratt called on Robertson to furnish the seeurity 
she had promised, but | ined to vive it. claimine that 
al if Leif sii . ake a‘ pif tit & ii ic’*¢ i‘ i © | itL« ( lel rine ict cl 
miscal ulation had been made mn the settlement when he Cave 
the notes | IR ¢ C.. 120). asta tna he only owed about O1S.000, 
‘ » * , % } 7 , - 
but otferea to prt \ LOIs amount 1] Pavlor WX Bruce Would AaCc- 


er = ; 
cep it in full settlement of the notes, st ting’ that he was ralis- 


ts & i)? 
cus? rT} 


ing the money to make the payment b\ ad new mortyva 
this property, and that it was being negotiated for him by Mr. 
Peabody. (Ree. 130.) Evidently there was some truth in 
this statement, for one of Mr. Greene’s letters (Rec., 82 

mentions an application having been made to him for an in- 


crease of the incumbrance. 


Taytor & Bruce RECOVER JUDGMENT. 


Taylor & Bruce refused to allow the reduction demanded by 
Robertson, and broucht suit against him. The suit was tried 
and a verdict rendered July 21, 1877 (Rec., 58), anda motion 
for a new trial entered (Ree., 59). Pending the hearing of 
this motion for a new trial, Robertson renewed his offer to pay 
$15,000 in full settlement (Ree., 130), stating that he had 
secured the new loan on this property, and raised the money, 
and nght at this ime, on July 23,1577, just twodays after the 
verdict, the second trust deed to Peabody was filed for record. 
(Rec. -95-) It is nol strange that this should have led appe'- 
lee’s solicitors to believe that the second trust deed was for an 
increase of the incumbrance instead of a mere renewal of it, 
or that they should have afterwards tried to get at the money 
they supposed Robertson to have received on the new loan. 
(Rec., 133.) Especially so, when they were afterwards 
informed by the trustees in the trust deeds that the first had 
not been paid off, and had not been released. 

The reduction to $15,000 having been again refused, the 
motion for new trial was overruled and judgment entered on 
the verdict on July 30, 1977, tor 32 1.666.66. (Rec., 59.) An 
attempt by Robertson to appeal from this judgment (Rec., 
134) delayed matters unul October 15, 1877, when the appeal 
having been abandoned an execution against Robertson was 


. ° : ‘ all ‘ ‘ ‘ , | . ‘ >) ° 
issued and given the | nited States marshal for collection. 


Tue Hucu TemMepLetron MorTGAGE. 


Right here, we may dispose of one incident of the case. 
While contemplating an appeal, Robertson had tendered an 


appeal bond with Hugh Templeton as surety (Rec., 145). 


ry* 

he bond was not acc pt d. On August 22, 19j7, a More 

gage from Robertson to] empl on was recorded (Rec., 1 19), 

The morteavce recited that it was to secure the pe rformance of 
nm CORe LC iLadad Cadet t if , «i : si Lad } boo ‘ 


the conditions of a bond of Robertson to ‘Templeton, but 
. 7 . . . 4 | ’ Z rf ° 

without giving the conditions of the bond. in fact, 1t was to 

. . . * " , 

indemnify empleton against Lie appeal bond, Dul as the mort- 


. , a 5 } 
rave was of record, and unrel ISSCC. lempleton WalS made al 


.. 


party to the suit. The app al bond never having been used 


’ 
i I ec eo a 1 / bs the mortevave Was, of COUTSC., declared CaAln¢ eled 

/ ot @. 
by the at Cree In the CAUSE, ind no question arises concerning 


| : ae 
it. so that it need not be turther reterred to. 


SEARCHING FOR ROBERTSON S PROPERTY. 


Robertson had ror many vears her a reputed cl wealthy man. 


. 4 - b< . al ' 
estimated LO be worth STOO.OO0., this estimate probal iy Was 


, 


not so verv far out of the wav. as Robertson seems to have 


’ 


. ’ } a, . . 
invested and lost. as the sequel shows. about $70,000 10 this 
’ serts th ‘ : +] ' ie . ’ l. 7 ~ +}, on, / ai . 

Property, sare is Lil (i TT pei, & De’ rWee»h Lire . LQOO.O0O9O It COST 


him and the $35,000 incumbrance ) and McCoy & Pratt, who had 

known him for many vears at Peoria, his and their former 

home, had felt little solicitude about the collection of the judg- 
4] 


ment, supposing it to be perfectly good. Rec., r44.) About 


October 27, 1877, however, the United States marshal made 
demand On Roberts n tor payment Or tne execution (Rec.. 
126), and was informed he had nothing 

This being reported to McCoy & Pratt within a day or so, 
they at once set about a search for property; and spent some 
time at it, making extensive examination of the records in sev- 
eral counties where he was supposed to have-had_ property, 
particularly at Chicago, and discovered quite a lot of lands in 
which he appeared to have some sort of interest. Among 


other things they looked up the ttle of this Jefferson Park 


' 


* 
- 


Hotel property. The records having been destroyed by the 
Chicago tire, they went to the abstract makers for information 
about it, they having the only data in existence concerning the 
ante-nre records (Rec., 130). The only intormation obtain- 
able concerning the Grow trust deed, was a meager memoran- 


» 


dum as follows. be oy An 13 


Nathan S. Grow to Ben}. I. Gallup, 


T. D., April 1, 1871, Re'd April 1, 1871, $35,000 


(It will be perceived that this does not even show when the 
trust deed matured.) ‘This memorandum was obtained No- 
vember 14, 1877. and on the same paper was a memorandum 
of the second, or Robertson trust deed, (Rec., 145, 146.) 
Finding the two trust deeds to different trustees, both unre- 
leased of record, and apparently in force, the solicitors of 
Tavlor & Bruce sought detinite information on the subject. 
The trustees in the two deeds of trust were proper persons to 


inquire of. and they were applied to tor intormation. 


Mis_eADING INFORMATION GIVEN BY THE TRUSTEES. 


The solicitor of Taylor & bruce went tirst to Benjamin K. 
Gallup, trustee in the first or Grow trust deed (Rec., 126), 
showed him the pencil memorandum of the two trust deeds 
obtained at the abstract otlice, told him about the recov ery ot 
the judgment by Taylor & Bruce, and that they were seeking 
property to satisfy the execution. That on the records this 
property appeared to be incumbered by the two trust deeds, 
he being trustee in the first one, and asked him who owned 
that loan. (Rec., 127.) Gallup replied that the loan was made 
with some eastern party; that the matter had passed out of his 
hands some time before, and he had nothing more to do with 


it: that the abstract of tile. and security papers had been sent 


y 


Lo the holder of the loan, and he did not rece He who it Wiis. 
In answer to further questions he STILL cl toatl he had Never Cr. 
ecuted any release of the trust deed. and that the loan had 
(re, ()n his attention being 


’ 
“ 


never been paid up to his know le 


’ 


1} ‘ ’ : | " oa . } . 
called to the second trust deed, and whether it might not be a 


} 
; , 


renewal of the first one, he said he knew nothing about it. He 


was told that Taylos & Bruce had money, and if they could 
save their judgment by making a further investment inthe 
property, and taking up the incumbrance they would be pre- 
pared to do it, and they wanted notice if there was to be any 
sale or foreclosure under the trust deed (Rec... 125). and he 
promised to bear it in mind. 

Subsequently the same solicitor went to Francis B. Peabody 
(Reec.. [27 ); trustee in the second trust deed. showed him the 
same pencil memorandum, telling him of the effort to collect 
the execution on the judgment, and making of him, substan- 
ually, the same inquiries as had been made of Mr. Gallup. In 
reply, Mr. Peabody stated that the tirst, or Grow trust deed, 


, 


had not been released, and that it had not been paid off. He 
declined to tell who was the holder of either trust deed. and 
stated ( Rec.. 140 } that the full amount of 225,000 had been 
advanced On the second trust deed. \ like re juecsi Wiais made 
of him for notice of any closing out of the propertv under 
‘he trust deeds. (Rec., 128.) Mr. Peabody, in his testimony 
(Rec. 208). Says his recollection of the conversation 1s very 
Incistinct, and that he did not intend to convey the impression 
tha both trust deeds were in force as representing different 
debis. 

These statements of the trustees, coupled with Robertson's 
previous statements about raising the money to pay Taylor X 
bruce by the second trust deed on the property (Rec., 140), 
induced the solicitors to believe that Robertson had received 


and was concealing the money secured on the second trust 


tv 
rst 


deed, and that the property was really incumbered to the 
amount of $70,000, or at least (Rec., 141) to the amount of 
the first mortgage, $35,000, and the $15 000 Robertson had 
offered to pay Taylor & Bruce in settlement, making $50,000 
in all. (Ree. 122.) Had the trustees, especially Mr. Pea- 
body, frankly stated that the second trust deed was a mere 
renewal, and the first was thereby extinguished, although not 
released of record,—the precise information sought when they 
were applied to—(Rec., 140), instead of giving misleading or 
false information, it would probably have saved all this htiga- 
tion, and furthered the ends of justice. What degree of care 
and truthfulness, equity will require of a trustee under such 
circumstances in answering questions regarding his trust, will 


be a matter for argument later on. 


THe OrtGinat BIL. 


Soon after this, on January 12, 1878 (Rec., 60), the execu- 
tion ran out, and was returned, no property found, and no part 
satisfied after demand made and diligent search, etc., by the 
United States marshal 

The return of an execution vu//a bona in Mlinois is ordinarily 
sufficient ground for the filing of a creditor's bill, invoking the 
aid of equity in the collection of the debt, and thereby secur- 
ing a discovery and an examination of the debtor under oath, 
concerning his property, and. the appointment of a receiver to 
take charge of any property discovered. In this case pretty 
much all the property of Robertson discovered up to that point 
seemed to be of a very uncertain value, and mostly of doubt 
ful title (Rec., 132), and the most available assets seemed to 
be the money he was supposed to have gotten out of the sec- 
ond trust deed, and had stowed away somewhere, and the 


20 


equity of redemption and rental income of the Jefferson Park. 
Hotel property. Hlow could these be made available? 
Neither the money he was supposed to have in hand 
nor the income of the property could be reached by. 
execution; Robertson’s interest was an equity of redemp- 
tion merely, the legal title being in the trustees, but 
under the practice of the Federal courts, as afterwards more 
definitely settled in Freedman’s Saving and Trust Co. v. 
Farle, 110 U.S., 710, where the whole subject 1s ably dis- 
cussed, and the authorities reviewed; it was certainly possible 
to reach the interest of the judgment debtor in the land. even 
though it were an equity merely, and was not subject to sale 
under execution at law, by the judgment creditors seeking the 
intervention of a court of equity. Accordingly it was decided 
to resort to equity for aid, and the original bill in this cause 
was prepared, and filed on January 24, 1875. As some ques- 
tion has been raised about whether this original bill was a 
sufficient foundation on which to base the amended and sup- 
plemental bill, it may be well to refer briefly to its contents. 
The general frame of the original bill (Rec., 2 to 10) was 
the usual long form of a creditor's bill, covering some nine pages 
of the printed record, and being a sort of a general drag-net 
to reach every conceivable sort of property. It contained a 
recital of the recovery of the judgment, and issuance and re- 
turn of execution thereon. It also contained matter speciti- 
cally intended (Rec., 6) to reach the money Robertson was 
supposed to have received on the second trust deed, and 
(Rec. 5) the income and equity of redemption of this prop- 
erty. Gallup, the trustee, in the first, and Peabody, the trus- 
tee in the second trust deed, were made defendants as well as 
John McAllister, who had charge of the collection of Robert- 
son's rents, The property in controversy was described by 


lot numbers. and by metes and bounds (Rec. 1), and the build- 
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ings thereon mentioned, and it was averred (Rec., 5) that it 
was bringing in large rentals monthly, which were being col- 
lected and retained by Robertson, and that the title of record 
to said property was such that it could not be reached by ex- 
ecution. That the defendants (Rec., 7) Peabody and Gallup, 
held the title in trust. That one of these conveyances, (the 
second trust deed) had been recorded after the verdict was 
rendered, but before judgment had been entered in the suit 
against Robertson, and that these trust conveyances were pre- 
venting the sale of the property under execution. 

The bill claimed a discovery of the precise terms and con- 
ditions upon which the property was held by the trustees 
(Rec., 6) and for whom it was so held in trust by them, and 
of what disposition had been made of the proceeds and avails 
of the trust deeds, and the condition of the debts thereby se- 
cured, and (Rec., 8) the exact nature and value of Robert- 
son’s interest in the property. Also a discovery of the rents 
and income of the (Rec., 9) property and terms and condi- 
tions of the leases thereof, and the actual amount of the in- 
cumbrances and whether or not his title and interest in the 
property was correctly shown of record. 

The bill prayed (Rec., 9) for the appointment of a receiver 
to take charge of the property, and for an injunction to re- 
strain the trustees from selling out Robertson’s equity of re- 
demption pending the determination of the suit, and for the 
application (Rec., 9) of any real estate or equitable interest 
therein held by either defendant in trust, to the payment of 
the judgment, and for general relief, and contained the 
proper averments for equitable jurisdiction, and the applica- 
tion of all property discovered to the payment of the judg- 
ment. 

The bill also described (Rec., 3 and 4) more or less accu- 


rately a large number of other parcels of land in some seven 


| 
! 
| 
: 
| 
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different counties in whic h it was averred that Robertson Was 
supposed to have some sort of interest. but the exact nature 


ot it had not been disc overed. and cist ()' Cry and sale of Rob- 


ertson’s interest in this property was also sought. 


Keurry PROCEEDINGS SUSPENDED. 


\fter filing the bill all of the defendan's were served with 
process (Rec., 11), and on March 2, 1878, appeared in the 
cause, and filed a demurrer (Rec., 12) to the bill. The com- 
plainants, Taylor and Bruce, made application for the appoint- 
ment of a receiver in the cause, and on March 21, 1575, ( Rec.., 
[ 3), this motion and also the demurrer of the defendants came 
on for argument before the court, and on March 25, 1878, 
(Rec., 13) the demurrer to the bill was sustained, and the 
motion fora receiver denied, the court holding (Rec., 16) that 
as the bill disclosed some property of Robertson (the country 
real estate), as to which, so far as the bill showed, there was 
no legal obstacle in the way of a sale under execution the legal 
remedy was not exhausted, and that it must first be exhausted 
by a sale of all such property under the execution before 
equity could be called on for aid, as to the remaining property. 
The bill, however, was not dismissed, but was allowed to re- 
main pending as the foundation for future equitable proceed- 
ings, in case they should be found necessary after all the prop- 
erty which could be reached by execution had been ex- 


hausted. 


THe AniAs EXEcuTION. 


The proceedings in equity having been thus suspended, the 
solicitors for Taylor and Bruce returned to the law proceed- 


ings. <Apprehensive of such a ruling in the chancery case, 


290 


they had already, on January 30, 1878, (Rec., 60), issued an 
alias execution on the judgment, and on February 15, 1878, 
had it (Ree., 61) levied on pretty much all the real estate de- 
scribed in the original bill except the Jefferson Park Hotel 
property. The intention (Rec., 136) in making the levy was 
to include everything that could be sold under an execution. 
The legal tile to this property being in the trustees, and ap- 
parently incumbered for $70,000, about all it would probably 
sell for at that time, and there being some doubt whether it 
was the proper course to sell the equity of redemption under 
the execution, it was not included in the levy. It could be 
worked out in the equity proceedings without any doubt or 


uncertainty. 


INTRICATE CONDITION OF ROBERTSON’S PROPERTY. 


When it came to preparing fora sale of the other property 
under the execution, it was found to be slow work. (Rec., P32.) 
As already stated, the lands were scattered in seven counties. 
No abstracts of title had been obtained, and when the titles 
came to be investigated, it was found they were very unsatis- 
factory. In some cases an adverse title was found, some were 
merely tax titles, with the owner of the fee in possession. In 
some cases Robertson had sold the land, merely reserving the 
mineral rights; (supposed coal lands), and taken all altogether | 
the lands were a sorry lot. As illustrating the worthlessness 
of these supposed interests, it may be said that appellants on 
page g of their brief, say that “over seventy tracts” of 
these lands were afterwards sold by the assignee in bankruptcy 
of Robertson for a gross aggregate sum of .......$6,157.50 
Now four tracts, viz: two farms, one block of fifteen 

lots, and this hotel property sold to appellees’ 

trustee, Mar. Pratt, (Rec... 79) Milicsceinsnnes ts 3,305.00 


so that the remaining sixty-six tracts only brought... $2,852.50 
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It is apparent that much labor was necessary to investigate 
their value, and this shows why appellees were so anxious to 
get a chance to examine Robertson under oath as to his title 
and the value of the property, before selling it out under their 
execution. Their judgment was for a large sum, two-thirds as 
large as Mr. Greene’s debt, which he afterwards became so 
concerned about. Jn consequence, while these matters were 
being looked up, the time slipped along, until August 31, 1578, 
without a sale under the execution, and then Robertson went 
into bankruptcy, stopping any sale, except by leave of the 
bankruptcy court, and all the property covered by the a/ras ex- 
ecution levy, was afterwards disposed of in the bankruptcy 
proceedings. This brings us to consider another branch of the 
case, viz: some matters which preceeded Robertson’s going 


into bankruptcy. 


ROBERTSON ’S ACTIONS MEANTIME. 


At the time Robertson renewed the loan by giving the 
second trust deed to Peabody, in April of 1877, he had paid 
up (Rec., 194) all interest, taxes, etc., to date, except some 
city taxes which had been declared illegally assessed in 
1873 or 1874, and which had been again assessed, and were 
being contested by Robertson as illegal. But after he failed in 
his efforts to secure a compromise of the Tavlor and Bruce 
claim, and the appeal bond he tendered was not accepted, he 
took a different tack. Ile began to make preparations to get 
clear of the judgment, and still save to himself this property, 
and the income and possession of it. He first assured himself 


of a fair share of the income, and the possession in this way. 


THe McAuuistTer LEASE. 


On September 1, 1577, about the time, apparently, when he 
abandoned his intention of appealing from the judgment, Rob- 
ertson gave to his faithful agent and clansman, John McAllister, 
a lease (Rec., 107) for the term of two years, of the JEFFERSON 
ParK Horet proper—that 1s, the 50 and odd rooms on the 
upper three floors of the hotel building—at a rent of three hun- 
dred dollars ($300) a month, “to be secured by notes and 
payable monthly in advance,” Robertson reserving to himsel. 
certain rooms, rent free. by reserving these rooms he assured 
himself of a foothold in the building for two years, without 
paying rent. 

This amount, $300. a month, was just about the fair rental 
value of the part of the property covered by the lease (Rec., 
151, 102-3). Just what the idea was in giving notes for the 
rent is not apparent unless it was for Robertson to sell the 
notes and thereby have McAllister’s rent paid to Robertson for 
two years in advance, in case Taylor & Bruce, or a receiver, 


should in any way become entitled to the rents. 


THe THousanp Per Centr REbDUCTION. 


Afterwards, about the time, probably, that Robertson be- 
came apprehensive of the appointment of a receiver under the 
original bill, a new plan was devised, or perhaps a further step 
taken in the original plan, and an endorsement was made on 
the lease, which is so novel that we may be excused for copy- 
ing it, as follows: , 

(Rec., 109.) “ Whereas, in consequence of the depression 
‘in trade and commerce of all kinds, the said John McAllister 


“is unable to pay the rent promised, I hereby reduce the rent to 


> 
i) 


“ thirty dollars ($30) per month from rst January, 1575, signed 
‘in duplicate. Wa. Scotr ROBERTSON.” 


Hlere was a lease having twenty months to run, at > 300 


per month, about a fair rental (Rec., 151), by which McAllister 


was obligated to pay for the 20 months......... » 36,000.00 
Yet this amount is voluntarily reduced to..... ae 600.00 
A reduction for the twenty months of ... .... $5,400.00 


eo . 


Just how McAllister and Robertson divided up this little nest- 
CUug they had thus stowed away, does not appear, It is idle 
to talk about it being i * fair reduction,” as McAllister oblig- 
ingly stated it to be in answer to the questions of appellant’s 
counsel, though no doubt he dealt fairly enough with his em- 
ployer about it. The sub-tenants in the west end of the second 
floor alone ( Rec., 101 ) were paying $100 per month, and (Rec.. 
151) in 1873 and 1874 the (Ree.. 153) corner three flats were 
renting for $300 a month. McAllister being. Robertson's 
trusted agent in all his other matters, is it unfair to assum 
that he was also acting as agent in this, and that the lease was 
really from Robertson to Robertson, by his agent, McAllister? 
Having thus assured himself of the possession and a good 
share of the income of the property for a considerahle period, 
Kobertson seems to have turned his attention to other matters, 


and we will do likewise. 


ROBERTSON DEFAULTS IN INTEREST AND TAXES. 


The tirst installment of interest maturing on the renewed 
$35,000 loan, after the judgment of Taylor & Bruce was re- 
covered, ay Came due On) October oe [S77. This Was after” 
Robertson had abandoned hope of a compromise or appeal of 


the judgment, and so he did not pay the interest. 


uw 
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About the same time the taxes for the year came due, 
and he did not pay them, and a tax sale was the result. Then 
it ran along until April 2, 1875, when the second installment of 
interest on the renewed loan came due, and Robertson did not 
pay that. This left him in default a year’s interest and a year’s 
taxes, and another vear’s taxes coming due, and now Mr. 


Gsreene Comes to the front. 


GREENE Grows UNEASY. 


Heretofore we have had little to say about Mr. Greene, be- 
cause, until long after the occurrence of all the matters we 
have so far referred to, Taylor & Bruce, and their solicitors, 
did not know there was such a man in existence. They had 
never heard of him. but now he becomes a prominent figure 
in the programme which Robertson was conducting. Mr. 
Greene had not received his interest, and this set him to work 
trving to get the interest, and also to investigating Robertson’s 


affairs, and right here we want to sav a word: 


PeABopY s AGENCY. 


Counsel for appellants have all along contended, and Pea- 
body in his testimony (Rec., 206), and the son of David R. 
Gsreene. in his dep sition, swore | Rec.. 231), that Peabody 
was not the agent of Greene, nor authorized to bind him by 


. 


any such agreement as appellees contend for, giving a right 
of redemption from the trustee’s sale. In support of this 
contention appellants put in evidence some correspondence be- 
tween Greene and Peabody. Appellees objected tothis. One 
manifest objection is, that, being private correspondence be- 
tween a principal and agent, appellees had no means of know- 


ing whether it was all produced, or whether only such letters 


34 


as Were thought desirable were produced, and any of doubtful 
import overlooked. From what appears later on, this objec- 
tion Was well founded. llowever, the correspondence is in 
evidence, and so we will refer to it. ‘There 1s also, in evidence 
offered by appellees, some correspondence—-obtained by them 
through the medium of Robertson's assignee in bankruptcy- 
between Robertson and Greene and Robertson and Peabody. 
These three Sects ol correspondence shed liorht on the Case. 
Counsel for appe'lants has appended all this correspondence 
(except one letter (Rec., 222), which seems to have been 
overlooked - arranged in ( hronological order, at the conclusion 
of his brief, and should the court wish to read this entire cor- 
respondence it can there be found cenveniently arranged. Con- 
sequently we will here only abstract such parts of it as bear 


directly on the controvers\ in the cause. 


Ture CORRESPONDENCE. 


The tirst letter on this subject is from Greene to Peabody, 
April 29,1878. tle starts out by directing Peabody to have 
Greene's tax abstracts written up. Then he directs Peabody 
to see Robertson agazn, at once, and collect the year’s inter- 
est in arrears. Notice the word again! No prior correspond- 
ence on the subject has been produced. Greene seems to feel 
at perfect liberty to call on Peabody for his services. Pea- 
body was his agent, and Greene had a right to so call on him. 

Two days later, May 1, 1878, Greene writes Peabody 
again, saying (Rec., 220), he has information that Robertson 
is used up, “that there are judgmerts against him, that the 
“ property is all occupied, and that the tenants are forbiddert 
“to pay the rents to Robertson, and that the ma'‘ter is in 
“court.” (Evidently Greene had learned of the Taylor & 


Bruce judgment, creditor's bill, and attempt to geta receiver 
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to collect these rents.) Greene proceeds: “You made the 
‘“ loan for me to Grow, and also made the transfer from Grow 
“to Robertson, and sent me the new papers for the loan.” 
(Greene thought Peabody was working for him all the time; 
he says so plainly enough.) Then, he persistently inquires 
whether Peabody gave his personal attention to it that nothing 
got in ahead of Greene’s loan in the renewal process, and 
whether or not Peabody made a personal examination of the 
title for Greene, and winds up by saying he must get posses- 
sion of the property, and get the rents if the interest is not 


said, urging Peabody to hasten his reply. 
» UrpINg pa! 


Incidentally, we may remark that it now, for the first time, 
appears that Peabody had been connected with the first, or 
Grow, trust deed. It will be remembered that the record of 
this had been destroyed by the Chicago fire, and the solicitors 
could only tind a meagre memorandum ( Rec., 130), of it in the 
abstracter’s office. When the Grow trust deed was produced in 
evidence by appellants, on the trial of this cause, it further ap- 
peared (Rec., 214), that Peabody was the successor in trust to 
Gallup, the trustee. If he had frankly stated this to the so- 
licitor of Taylor & Bruce, when called on for information about 
it, this information would have at once established the connec- 
tion between the tirst and second trust deeds, and would have 
enabled the solicitor to tind the release of the first trust deed 
when he afterwards searched the records for it. (Rec., 141.) 
Hle then would have looked for a release by “ Peabody, suc- 
‘¢ cessor in trust,” as well as a release by “ Gallup, trustee.” 
The destruction of the records was no fault of the trustee, 
but a little more frankness on his part in giving information 
when inquired of would have mitigated this misfortune in so 
far as appellees were concerned. 

On receiving Mr. Greene’s letter just referred to, Peabody, 


like a good and faithful servant, seems to have stirred Robertson 


if 
3° 


up a little, for two days later, May 3, 1878, we find Robertson 
(Ree., 78) replying to Peabody's urgent demand for payment 
of the interes!, by writing that times are hard, real estate 


shrinking in value, and bank failures prevalent, from all which 


‘causes he has suffered. That he had applied to a friend in Scot- 


land for aid, but failed to get it so far, vet thinks he will soon 


— 


} 


succeed, although it may be necessary for him to go to Scot- 
land to make the arrangemen.s, and wants Greene to let mat- 


ters remain in s/a/u guo until his return. 


‘aie Tesrivony As tro PreArsopy’s MISLEADING STATEMENTS 


(CORROBORATED 


The same day Peabody reports to Greene (Rec., 234) that 
he did give his personal attention to the examination of the 
title at the time the loan was renewed, and the second trust 
deed ts all right, furthermore, that “he old papers of Grow 
‘have not been canceled or dis harged yet from lhe records, but 
“ still remain fn our herds.” 

Right here we find a strong corroboration of the testimony 
of the solicitor of Taylor & Bruce, when he says Peabody told 
him the old Grow trust deed had not been paid off or released, 
but was still in force. (Rec., r4c.) Notwithstanding that Pea- 
body would have you infer from his testimony (Ree., 208) in 
regard to that conversation, that he does not think he made 
such a statement: vet here we find his written statement to his 
employer, Greene, that the old Grow loan is not canceled, but 
the papers are stilPin his hands, and this statement is made in 
such a way, and in answer to such inquiries and statements of 
Greene that it is evident that Peabody was really acting on the 
theory that the Grow trust deed and notes were stll alive, and 
that Greene might, if he saw proper, still enforce them: and 


foreclose and sell the property under the power in the Grow 


5 
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trust deed. If he held this opinion, would not the most likely 
way for him to answer the inquiries addressed to him, have 
been in the Way testified to by the solicitor of Taylor & Bruce, 
and would not he naturally guard against saying anything 
which might be used to impair the life he still supposed to exist 
in these old papers’ Yet such statements without further ex 
planation, would, and did lead the inguirer far from the true 
state of facts. 

Peabody says, further, that there is a subsequent judgment 
on which the creditor has filed a bill in the United States court, 
but this in no way affects Greene's priority (this was the 
original bill of Taylor & Bruce, so Greene had actual no'ice of 
it); and winds up by promising a statement in a day or so, of 
just what Robertson will do. This promised statement has 
not been put in evidence. Why ts it withheld? Is it for the 
purpose of concealing what actually passed between Robertson 
and Greene through the medium of Peabody? The next letter 
produced is from Greene to Peabody, seventeen days later, on 
May 20, 1575. In it Greene again clamors for money, and 
wants to know whether, in case he forecloses and bids in the 
property at the sale, he will have any dithculty in getting pos- 


session of the propel t\ and collecting the rents. 


A REASON FOR THE CoLLUSIVE AGREEMENT. 


Right here, in the view which appellees take of this case, 1s 
to be found one key to the motives which induced the making 


iving the right to 


of the agreement for which they contend g1 
redeem after the sale, viz: this question of getting possession 
and collecting the rents at once. 

The trust deeds contained pretty much all provisions and 
powers known or devised up to that time in favor of the 


lender, not only for enforcing the collection of ‘the debt, but 
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for getting possession of the property and the rentals. But 
experience has shown that, no matter how stringent the pro- 
visions of the trust deed, how ample the powers, when it 
comes to enforcing them, especially in Chicago, delays will 


‘rounds for contest can be 


occur and obstacles will arise, and 1 
found, and the reports of our courts are filled with cases 
where delays of weeks, months and years have been inter- 
posed, yet where the provisions and powers of the trust 
deeds were just as a.nple as in this case. Mr. Greene was 
no novice as a money lender (he was over eighty, and had 
been at it all his life), and Mr. Peabody was no beginner as a 
loan agent, and they were both familiar with this phase of the 
business, and could readily understand. the covert threat con- 
tained in Robertson’s next letter of May 2d, 1575 (Rec »79)s 
where he speaks of the hard times and his continued efforts 
to raise the money, and inquires if it will be of any use to 
persevere in these efforts, and winds up by suggesting that 
“/t appertains to the mortgagees, under these circumstances, to 
“ consider whether it is their interest lo adopt hostile proceedings 
“against parties thus situated.” Evidently, the mortgagees in 
this instance did pause to consider, and, in consequence, con- 
cluded xot “to adopt hostile proceedings ” or try to drive the 
old Scotchman, as long as there was any hopes of coaxing 


him. 


(GREENE'S ForMAL ORDERS. 


In the record are found two formal orders made at different 
times, (Rec., 223 and 226) from Greene to Peabody, as trus- 
tee, directing him to sell under the trust deed, etc.; also two 
formal orders, ( Rec., 223 and 227) from Greene to a couple of 
Peabody’s clerks—Rieke and Dickinson—to act as bidders for 
Greene, at the trustee’s sale. Great stress is laid on these 


formal orders, by appellants’ counsel, as having been the direct 
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and limited authority under which Peabody acted, and as hav- 
ing eminated from Mr. Greene in such a peremptory manner 
as to leave no discretionary power in Mr. Peabody. The 
formal character and direct authority of these orders 1s not de- 
nied, vet when we come to look into their origin and issuance, 
we tind that the were after all but a sort of red tape per- 
formance; a part of a formula Peabody seems to have made 
use of in his loan agency. We find they were prepared in 
Peabody’s office, forwarded to Greene for signature, and re- 
turned to Peabody, to use, practically, at his discretion. 

We first find them mentioned in Greene’s letter of May 20, 
(Re iy yy oP already referred to, where Greene tells Peabody 
Lo send them on if he thinks it is Necessary Lo foreclose. Next 
they are mentioned in Peabody's letter to Greene of May 24, 
1878 (Rec., 222), where Peabody says he has prepared and 
enclosed them to Greene for signature. (This is the letter 
already mentioned which appellants’ counsel apparently over- 


looked and omitted from the list appended to his brief. ) 


On May 29, Peabody answers Robertson's inquiry as to 
whether it was worth while to persevere in his efforts to raise 
the money by telling him (Rec., 79), that Greene’s order to 
foreclose was peremptory. but apparently having in mind 
Greene’s apprehensions about a delay in getting possession of 
the property and the rents, and also no doubt considering 
Robertson's covert threat in the event of Ausiile proceedings, 
he gives Robertson an intimation of how the effect of this per- 
emptory order may be averted, by telling him that Greene 
will not consent to his taking the rents, yet not paying the 
interest, and suggesting that if the rents were turned over to 
Greene he might feel differently. 

Next day, May 30, 1878, Peabody again writes to Greene, 
saying, (Rec., 234) he encloses for his signature the formal 


orders to foreclose. Just why it was necessary to send a 
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second set of these having already sent one set in his letter of 


the 24th, does not appear. It 1s immaterial. 


PEABODY SAYS THE TRUSTEES SALE WAS NOT PROPERLY CON- 


DUCTED. 


At the conclusion of the letter, however, iS ra clause ot 
sufficient importapee to justify its being quoted verbatim, viz: 
(Rec., 235.) 

“The old trust deed made by Grow should profer/y be 
‘released now that this foreclosure is to go forward, and the 


‘old notes be canceled.” 


It will be borne in mind that Peabody had already advised 
Greene that he was still holdng the old Grow trust deed 
over the property. It will also be remembered that he 
had been inquired of by the solicitor of Taylor & Bruce 
to know if this Grow trust deed had been: paid or re- 
leased, and had stated that it was not, that it was still in force. 
Now, however, Ae seems to have realized that it would not be 
conducive to a large attendance and an active competition in 
bidding at a trustee’s sale, to sell the property, so far as the 
public Knew, under a second trust deed, with a_ prior 
incumbrance of $35,000 standing against it; so he tells Mr. 
Greene this should prefer/y be now released, if the sale 1s to 
proceed. Note the word “properly.” It is a proper word. 

All through the case Mr. Peabody is held up by appellants 
as a model of propriety, discretion. care, knowledge, experi- 
ence, and fair dealing in his conduct as a trustee. Let us con- 
cede that he did snow ow a trustee's sale should be properly 
conducted. Appellees’ contention all along has been, and still 
is, that the trustee's sale was 7 nproperly mad. Here Mr. 


Peabody says that the Grow trust deed should pro erly be 


} I 


Callice le d and releas dd before a foreclosure. Yet he did nol d ) 
: it, although Mr. Greene detinitely directed him to, as we shall 
see later on. Le rding to Mr. Peabody's own sav so, this 
sale was not Prop ‘y conducted 
ROBERTSON INSISTS ON TIME TO GO TO SCOTLAND. 

Resuming the correspondence, we tind (Rec., 80) Robert- 
son, on May 31, responding to Peab <dy's intimations, by re- 
iterating his complaint of hard times, and miking his covert 
threat decidedly broader, by suggesting the oppression of en- 
forced collection, and his intention of going into bankruptcy if 
itisattempted. Ile again says he wants to go to Scotland, and 

arrange to pay Greene in full, and significantly asks if Mr. 
Greene intends xo/ to attord him the opportunity, /Aat he moy 
govern his conduct accordimnely. 

Pe tbody Is evidently impressed by these intim itions of what 
might happen in case Robertson’s request for delay while he 
made a trip to Scotland, were disregarded, and responds next 
day. June rst, (Ree.. 80), by telling Robertson that his letter 
has been forwarded to Greene, and he now detinitely tells 
Robertson that the dithculty with getting Greene to allow time 
for this trip is that Robertson is keeping the rents, and not 
paving them over to Greene, and as good as says that if the 
rents were turned over to Greene, he would wait for Robert- 
son's efforts to secure assistance in Scotland. Peabody did 

forward Robertson's letter to Greene. although his letter en- 


closing it, 1f he wrote one, does not seem to have been put in 
evidence. 


Greene, however, writes Robertson, on June 5, (Rec., 8o) 


acknowled receipt of the letter which has been forwarded 


cing 
to him bv Peabody. and himself tells Robertson that the 


trouble regarding this property is that “ it 1s all rented. and 
£ S pro} 


nol pred mer one 


“you ( Robertson ) are lakKInNg the money, but hy 
1? . : . ’ . 
- dollar over to wy avents ana thus mVoivineg joo; we ware 


‘* trouble.” 


Preaspopy GIVEN FuLL DIsCcRETIONARY AUTHORITY. 


, 


Judging from this 44 tter, Greene does not seem to have had 
clTD\ doubt about 1% abody being his agent, tor he calls him by 
that title in addressing Robertson, but if there were any doubt 
about it, the next letter sets it-at rest. It 1s from Greene to 


Peabody written June sth, the same date as his letter to Rob- 


ertson, and itis of suflicient Importance to justify quoting to 
‘ ; * 
full. Ile savs to Peabody. Rec. oa te} 
* Yours of the 24th of May, ts at hand. You will find the 


1 a aoe 
orders tor forectosure of thre Win. Scott Roberstson morteave. 
oe ie 


] ‘ , . . > . io see .s.* - ‘ 
-and | now sav that 7/ vow cannol secure the tnucome of the prop- 


si : . / tank th if . 4 d,s 7 , , , > ee Jif 77, j / 
erty. Lilt MO] AZ dit FOCUS OF Lhe [(CUl. Vou are di SUF TV 10 


‘according to your best judement” 

“Should you cles ile Lo proceed, you can at once send lor 
‘the papers, and T will at once send them. Cxdess you can at 
‘once secure the ie Me fron nT property, the foreclosure muts 
Dr ceed.” 

We do not see how Mr. Greene could have put his instruc- 
tion to Peabody or his wishes in regard to the property in much 


Pa it means deti- 


plainer language. If the letter means anythin 
nately that Peabody was to secure the income of the property 
if possible, acting according to his best judgment, as to the 
way to get it. ‘Phat if he succeeded he was to allow Robert- 
son the time he was requesting. ‘That if he failed, he was at, 
liberty to fore lose, and could send on forthe trust det d and notes 
for that purpose; and on the same day as we have seen he 
writes Robertson, calling Peabody his agent. In other words 


| 


he gives Peabody tull authority and notities Robertson of it, 


thereatter le bye 


bind Green bv his 


hee I) Crh I sed 


Pavior & Brucs 


rtsoncertainly had a rightto deal with Pea- 
ff and authorized to act for Greene. and 
actions as such agent. 


» am) 


lose. etc... Seem to have 


ori r| orders to tores 
his letter, and they follow next in the ordet 
Peabody, on June 7th (Rec., 235), re- 
ras informed Robertson of the instruc- 
ite foreclosure unless the rents are at once 


est and taxes. and Inquires if he was ready 


promises Robertson's answer onthe mor- 


>To Warr ror ROBERTSON S ANSWER. 


‘ 
: 


es this letter of the 7th promising Robert- 
son june rith, that (Ree., 224) he has 
and scCc what Robertson offers Lo prt \ 
‘This Lemp rar \ re heved Peabody from 
rmal orders of June 6th, until Green 


CSO S NDrONOoOSTLION 


seem to have been delaved from Jun 
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letter (Rec . -40}. 1a) 
y it through Peabody. He admits he is 
d paving no interest: but calls attention to 
es tor repairs (about S160 Mm) AS before 
nt ot back interest. taxes. etc... when he 
about S300 ~ 2s bvtore stated - and 
ser, either in security or by increase of 
tsons ownership of the property, even 1 
m default, refers to the judgment ol 
nd the fact that it 1s a lien on all his prop- 
under the curcumstances he is counseled not 


purposes seeing Taylor & Bruce in Scot- 


. i : ; , . . « 
mand. and there also raising the mone \ io pav Greene 8 ¢ hcl TN). 
=~ ; I . 

Ilaving thus pointed out to Gsreene th strong, equitable ana 
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romise or proposition whatevel 


ae ? ' ' 
son will see that he Makes No |] 
sin ré vard to putting you mm Poss -spoOn of the rents. ft re. 


closure proceedings to commence, 


‘mains tor vou to order to 


. Be 69 ’ , ? Sb . , " , 
‘and LO send On) Lire Papers for that Purpose, OF LO GIVE nim 
+further time, if vou think prope! 
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Greene again writes t 
:as Greene savs “somewhat in the hope that he 


son. writte 


“omay desire to turn over the property to me without the cost 
“ or expense of a toreclosure. If he does not 7a some way satis- 
“6 fac j ly GhVTANRL lhe Midite?. / rall he obliged to do what | 
si Say to him.” The lette of Greene to Robertson. (Rec.. e2 ) 


states the amount of interest and taxes in detault, and winds up 
} : cy thy} ] ; . +1] + ~ ss , TPT I . " in A J F ut 
y\ Sci \ tn} i iis 't clil 1¢ Wiil Kita. Tiiad i] isit ** fri if PES ili 
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i Ller lercalith me LC LIS Robe ison, | evabod\ IS his 
agent 
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Peabody receives this letter, and answers tt June 17th, say- 


Ing Ie « C.g £45 he has sent the letter to Robe tson, and re- 


‘ 


quested his tinal answer tomorrow. whether he will at once 


turn over the rents to Crreene. 


A Queer ILIATUS IN THE CORRESPONDENCE. 


Ilere we have a corre Sp) ndence of twenty-four letters from 
7 ‘ P — 7 4 ; - 
April 29th, to June 17th, a period of forty-eight days, on an 


dAVeTave a le er every ther d ‘\ . Seventeen ot these letters 
are written from May 28th, to June 14th, an average of exactly 
cl lett ra aay , lt has been al very ct ti\ ( COrre spondenc ce \ eT 
up to this time the subject-matter of the correspondence has 
not been concluded, and no arrangement has been arrived at 
The last three letters of Greene, one to Robertson, and two to 


Peabody. demand detinittely that Robertson turn over the 


rents a/ ounce, or the toreclosure must @/ ence proc eed, The 
last letter of Peabody, June 17th, promises Robertson's answer 


LO thus demand POANOT TOR. What Waals Robertson's answer /o- 


morrow? Would a business man like Mr. Peabody, utt rly 
fal lO st nad t| <= answer. OF WF rite a W ord On the subject tor 
seventy-one days: Would Mr. Greene wait patiently for 
seventy-one days for that answer without even calling the 
agent’s attention to the subject’ This is what appellants would 
have you believe. 

From June 17th to August 27th, a period of just seventy- 
one days, there is an absolute cessation of the correspondence. 
At the average rate for the preceding forty eight days, there 
should have been thirty-five letters in this interval. At the 


average of the seventeen days preceding, there should have 


a ee ce ee en 


been about seventy letters passed in the time. and vet there 


, Sart _ 
Is not one produced. \\ nat is the pomt to a this: 


The Exprtanatrion or THe [Tlriatrus. 
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this interim an agreement was arrived at with Peabody. by 
which the hen of Tavlor & Bruce on this property was to be 


cut off by a sale under the trust deed, without giving them a 
chance to pay it off. while Robertson was to go through bank 
ruptey, and vet his discharge from the judgment, and then 
Robertson was to be allowed to pay up the debt and take back 
the property, and atthe same time Robertson was to pav Pea- 
body the Si,000 owing to him. In this Wa Gsreene would 
get all he asked for, his money and interest, and Peabody 


would get his S1.o00, and Robertson would get back the 


~* 


property clear of the judgment, and Taylor & Bruce would 


cee a — , — 
eet nolhiig In them bill in this case, appellees charge this to 
to be a fraud as to their rights ; 
\ wcll ’ le thy ? ‘+1 } qyrmere? . t de ' 
d PPeanes CICILY LTlal any Suen AVPrCCMecnt Was Maadae, an 


produc e one witness. Peabody. who swears it never was made. 


and another witness. a son of David R. Greene. who swears 


he never heard of it, and argue with great earnestness that 1 
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there had been such an avreement. there would certainly have 


been some correspondence about it, and that, as there is no 
such correspondence in evidence. therefore there was no such 
agreement; further, that even 1f Peabody made it. vet Greene 


} 


was not bound by it. unless he knew of it. and that he could 
only have learned it by correspondence, which 1s lacking. 


It surely is not an unwarranted assumption to say that Robert- 


’ 
I 


sons answer * tomorrow was to propose some suc h arrange- 


_ 


ment. and that Peabody informed Greene of it as he had 
, © 


promised, and that during the remainder of the seventyv-one Gays 


there was turther correspondence on the subject of the drranye- 


ment until the agreement was finally reached. Robertson has 
already told Greene that he does not intend to prety ‘Taylor X 


bruce: that he contemplates bankruptcy to get rid of their 
judgment: but that nevertheless he expects to arrange in Scot- 
land to pay Greene, in full. It is time that he should now 
propose his plan for accomplishing these results. We firmly 


DCIiIeVe that SOIC COTrre SPONaGe4nis * has been omitted. 


APPELLANTS ERRONEOUS EXPLANATION OF THE HIATUS. 


Appellants brief manages this very cleverly. The table 
of dates, on page 30 of the appendix to their brief, 


brings the correspondence down to Greene's letter of June 
rith. and :  (sreene « | - _— here he he ] - 7 
Ln, ana quot SAgsrecne Ss language, Where ne says ne Has Ae 


cided to wait a spell t ll he learns what Robertson offers to pay 


before foreclosing. ‘This letter proposing to wait lor a spell, 
night well be the preliminary for a cessation of the corres- 
pondence, if it were the last letter produced if there were 
nothing following to show that Greene had concluded nof to 
wait a spell. But it must be borne in mind that this letter of 


: 


June rith, was not Greene's last on the subjec t. It seems to 
have been an answer to Peabody's letter of June 7th, prom- 
ising a statement from Robertson as to what he would do, and 
was intended simply to stay Peabody from acting on the formal 
orders of June 6th until Greene heard what Robertson would 


prop se. 


Robertson's proposal, dated June roth, was not mailed to 

~ , . * 
(sree aie by fore lune I rth. the Sl cate ais (s;reene - letter pro- 
posi to wait.and when Greene receives Robertson's proposal, 


he at once writes his three letters of June 14th, and these let- 


ters entirely do away with the one of June rith, proposing to 


little careful attention to get at the 


bm) 


wait a spell. It requires a 


‘ . j : “> ] } ,* ‘ } -_ +f , ; 1] 
exact truth as to this correspondence, but when It Is irefully 
: 14 : bit : -- = , , , ae? i, ’ ;ry? S) ry? "hh ~ l¢ ‘ +} % 
CNAME (i j 1S it iri\y cl ) y.1 t*Tl il«l ei) 1) ; til ’ : _ o ht, titi? Lid 

e 2 ; —_ 
ll ' , . x = . ‘ae : 
wrong in takine tne sition tha (sreene s tetter proposing 
, aaa I i > 
to Wait a spell accounts tor the cessation of the ce rrespondence. 

" ° | | ‘* - } . , ] - 

because It 1s apparent the ictters succeeding that one, clearly 


Raa ‘] = se Tee | el 
indicate that something further was decidedly necessary to 


| . ° | 
SCCUIC a delay. either mthe ¢ orresponden & yr the hore. losure. 


SUMMING UP THE CORRESPONDENC!I 


’ , , |  .. | ’ 
\\ « have qaevoted much ime to this corre SPpONnadens . pai 
. ] ? ’ 

now that we have cone over tt. the substance can be sum 


up ina few words. 
We find that Robertson Is behind 4 if h his interest ana LANCS, 


and is collecting and keeping the rents. That Greene ts ur- 


, . . . | | . 
cently demanding his interest. or the rents. and 1s anxious to 
. ‘ 7 , ’ ‘ . a I 
avoid the CXNpPenss ot a foreclosure, and delay in getting thi 
ry? ‘ . : | , ° 
' rents. Phat Robertson wants time to roto Scotland to rats 
, ’ ’ 
the money to par) (sreene, and is vaguely threatening as to | 
a * — hem) 
, , ; : aT ye oo ae 
conduct in the event of hostile pron CCaINYGS., Phat (sreene ‘ 
rh] 1] 4} + " +} ‘ le } , » * aa 4 | " , , , 
Wing tO allow the time tha CODCTLSOT) WallltS. TL tile TFCTIS ab( 
' iabasie ee a ' »f. ee 
turned over to Peabody as his agent meantime, and that he 
x. ) , — OO ' 
has authorized Peabody to act according to his best judyment 
: : — m | ‘* ’ 77 | 
-*tOm Some WaV SAUSTACLOFIL adbTranee tii PPL LCT, and bhitsS 
; +f > ‘ ~ ) } ®. - } 
twice written Robertson that Peabody was his agent: and 
‘ ‘ 
that Peabody has promised Greene an answer to-morrow as to 
} ‘ 1) . 4 } — +7 
what Robertson Wilk Ore LO did), Inciden clli\Y WA IVE earMea 
’ } : ‘% ’ , ] . +] , . | ’ 4 
that Ik obert Son Goes Nol ntenad to ct) Laie avior & a Lice 
- ‘ } 25 
iudgement, and that he contemplates bankruptcy to get rid of 
: _~ I I : - 


e ° , 4 1 7. | , , ’ ‘ 
it. and has so intormed both Greene and Peabody. ay that | 
.* , : ' , ° . , 
has made the McAllister lease. and rent reduction. whereb 
ss ) 
he has Pro, ded ror an mcome,. and )) inti ln “10! > oo 


i a err ~— erdsnecen I » bs : one*,. 
proper Vv rent free tor a considerabie time inthe tuturse 


Ture CoLt.tusiveE AGEEMENT. 


Down to this point there is practically no dispute or couflict 


of €\ idence (1) the matters we hav ce SO far referred to 


laim that some correspondence 1s clearly missing. 


As to the subiect We sh ill next take up. the col USIVe avgrec- 


i 


ment, there is a conflict of evidence, and that being so, we 


fair statement of the evidence both fro and 
ibject, and perhaps we may be able to arrive at 
Pe tbody proceeded to * satisfactorily 
‘arrange the matter” so as to get possession, and the rents of 


the property without delav and expense, and what Mr. Pea- 


I I 
body's promised letter giving Robertson's answer “to-morrow — 


| 


probal i\ conta ed. 
There Were thre ‘a witn sss called hy the appell ‘cS On this 
were Robertson, his agent, John McAlhster. 


subject. gi c\ 
and his attorney. Frank |. Smith. We will first take the tes- 
timonyv of Robertson I tis deposition was taken at Leith. in 


Scotland. On this subiect he savs (Rec.. 244): 


Pi | om & (, ’ cy r Oo} the Sey ooo) 

uy ie 1) the monev market to pay the 

. t i 3. “ to permit him to draw th rents of the 

‘ f / retained for m nuse. tle wasto 
mill I onotremember ali t 


conve! morandum in writing on the s1 
: rt see ta the tenante”™ @ @ 4 Rec. 
24%) 1 ft 4 —_ i i OT rine roa ot September 1s Us 
By going | hop 1 my creditors and get some help 
iro I : | found there was a money panic in 
scotiand ( of the City of (;/asvow Bank. sol was 
unable to accon | * « 

Frank |. Sn ‘ Ile along wil loin McAllister wer 


appointed and authorized te ‘ vy mV absense 
} . ; , j ‘ ‘ ‘ ' 

and to arrange with Peabody N Co Me Alib niormed me that Pe 

was going to sell undet t 1 i y to 1 eem , nis Ww 

alter | went to Scotland ' | tartiv asstuned ther s ta AI 

(;reene s avents Ree > Af} that \ cd) \ Ot ? den fm 

4 i i 

might not be de streayve a I i , geparti ‘ 

lol Scotland if hn NI. \ ~1 ‘3 ! f t strat Witt pDrents or array F< 

ment he made with the agents ot the mortgagee 1 f Che debts on 

the property paid by n inal th pa imounting t sands of dollars 
~ " rider otf th 


made at mY exvpons 


MmOnCY. : 


NICALLISTER S ‘TESTIMONY. 


Robertson savs John MeAllister will be able to tell what 


arrangement he made. so we will next take up MeAlhster’s 


i 
testimony. It is somewhat long, and we will trv and cut tt 
down in abstracting it. In substance he savs as follows 


( Rec., 8qQ): 


Robertson was embarrassed tinancially. and was afraid exe- 
cution on the judgment would be levied on the property, and 
he could not pay, and would be sold out, and so set to work to 
try to save himself in some way. After previous neyotiations 
of himself and Robertson with Peabody. leading up) to it, they 
finally agreed with Peabody about the last of August, 1878, 
that Robertson was to go into bankruptey ( Rec., go), and im- 
mediately afterwards go to Europe to get money to settle 
the judgments against him. ‘That, meaitime, he would turn 
the property over to Peabody, as trustee, to collect the rents, 
and pay them over to Mr. Greene. This arrangement was to 
continue while Robertson was absent in Scotland, and when 
he came back he was to prety the debt and take the property 
again. (Rec., Ot.) Peabody agreed that Robertson could 
do this, and settle with them at any time, and take the property 


back. as Greene didnt want it. He wanted monev. (Rec.. 
[O5. ) At this ttme Robertson owed Peabody S1.o000 for his 


services in getting the loan renewed, and it was agreed that 
this was also to be paid to Peabody when the hotel property 
was taken back. (Reec.. Oo. | Robertson and McAllister tried 
to arrange it for McAllister to collect. the rents for Peabody, 


5 I 


but Peabody said E. A. Cummings had done his and Greene’s 
collecting, and he would rather have him, and (Rec.. 94), it 
was arranged that Frank J]. Smith, Robertson’s attorney, 
should be deputed to conclude the arrangement with Peab dy 
for delivering the possession, and seeing to the legal steps 
necessary, and also be a witness as to the agreement, and as 
Mr. Smith’s connection with the matter comes next in order, 
we will take up his testimony here. 


FRANK |. Smiru’s Testimony. 

Mr. Smith is a lawyer of many vears practice and of high 
standing, and is a member of the bar of the United States 
Supreme court, and is entitled to full credence. He says 
(Ree., 120) he was Robertson's attorney, and prepared his 
bankruptcy schedules, that they were finished about August 
28, 1878. That on the morning of August joth, Robertson 
and MeAllister came to his ofttice. That Robertson had 
previously prepared and brought with him a letter (Rec., 83) 
to Peabody (a copy of which Robertson also sent to Greene }. 
stating that he was going into bankruptcy, and afterwards was 
voing over to Scotland to arrange his affairs, and would turn 
over the rents to Peabody. meantime, and on his return 
arrange with Mr. Greene. At the bottom he added a post- 
script, that Mr. Smith would present the letter, and attend to 
the law steps about the matter. 

Mr. Smith took the letter (Rec., 120) to Peabody's office, 
and presented it to him. and Peabody read it. Smith then told 
Peabody, in substance ( Rec., 121), that Robertson saw no way 
out of his difficulty, except by going into bankruptcy to get 
rid of the judgment, and he had prepared the petition and 
schedules for that purpose. That he understood from Rob- 
ertson that in case Robertson would turn over possession of 
the hotel property to Peabody, and get the tenants to attorn to 
him as the representative of Greene, that they——Peabody and 
Greene —would go on and advertise and sell under their trust 
deed, and then, after Robertson got * foot loose.” they would 
be willing to let him redeem the property, and take it back 
upon payment of the amount due and interest, and all costs and 
expenses with a Sc tlement of the rents. 

Peabody replied that such an arrangement had been made, 


zt 
i, 


and would be satisfactory. That all Mr. Greene wanted was 
his money and interest. That he was loaning his money for 
the interest. and didn't care to keep clr \ b Tey 's property if he 
could get the money. Peabody turthet spoke about the 


? } 


$1,000 that Robertson owed him for services in getting the 


| cn renewed. and said that Wiis also Lo he paid cil the time ol 


the redemption of tne property, Peabody further said that 
Robertson must not CNpe Cl them to hold the property an 
unreasonable length of time. That if they got a chance to 


'; Se 2 t their 1 ; ! interest. the ld 
CISPOsSe Or it. SO as to Ce. LACIE MIOney ana mterest. they wouk 


do so, after waiting a reasonable length of time; to which 
Smith replied there would probably be no trouble about that, 
as Robertson was going immediately to Scotland, and just as 
soon as he got out of bankruptcy he would be ready to act. 

Then they had some talk about McAllister collecting the 
rents, but Peabody insisted that Cummings collect the rents. 
‘There was also some talk ( Re« » Baal about Ni Allister’s 
lease, and the rooms Robertson was reserving rent free, and 
it WailS agreed that he should continue LO have the POOTMS, keep- 
ing his papers and truck in them while he was gone to Scot- 
land. ‘There was also some talk (Rec... 123) about when the 
trustee s sale was to be made, and it was agreed that 1t should 
be made forthwith, as soon as the law would allow. ‘There 
Was also some conversation ( Rec.. 3/3) On the sul ject of pub- 
lishing the trustee’s notice of sale so that it should be incon- 
spicuous. Mr. Smith “ suggested the Legal News as a safe 
* place to insert the advertisement, but Mr. Peabody men- 
‘tioned the Weekly Journal as a paper in which he had done 
‘some advertising, and that that was the best. to which | 
* (Smith) assented.” 

This carried the arrangement ( Rwc., 376) about as far as 
smith thought it was expedient to carry it, and so a paper 
(Ree., 83) was prepared by Mr. Peabody (Rec., 122) for 
Roberison to sign, reqgue sting Peabody to take possession cS 
trustee, and on the same paper a note to E. A. Cummings, 
directing him LO take possession cis Peabody's agent, and on 
the back of it, an attornment to Peabody as trustee, for the 
tenants to sign, and it was arranged Peabody was to see Cum- 
mings, and Smith was to see Robertson and Me Allister, and 
they should meet at the hotel at 4 o'clock that afternoon, and 
turn over the possession, etc., and it was further agreed that 
smith should hold back Robertson's bankruptcy petition, and 


tsi 
v 


not file it until the next day, so that the possession would be 
delivered before it was filed. Thereupon, Smith returned to 
his othe ’. and communicate d the substance of the interview to 
Kobertson and McAllister. It was satisfactory to them, ex- 


cept that Robertson insisted that there should be a writing on 
the subject of his right to remain in the premises, rent free, so 


he added a few lines to that effect to the paper Peabody had 
prepared, and signed it, and it way returned Lo Peabody, and 
in the afternoon the partie s met at the hotel, Nic Allister intro- 
duced Cummings to the tenants, and they signed the attorn- 
ment, and the POSsesslon was deli ered, and the next day Rob- 
ertson's petition in bankruptey was filed. This is the sub- 
stance of Mr. Smith's testi nony on the subject. 


Tue DocuMENT DELIVERING POSSESSION. 


As the writing Mr. Smith refers to as being prepared at the 


time, cuts some figure, we copy it here Rec., 83 and 84): 


(This paper is all in the handwriting ot Francis B. Peabody, (except the 
isnatures of the ario iw -) save that iri printed in italics, which is in 
the handwriting of Willia + tt Robertson, and is what he added to assure 

- ‘ } p ~ Oo! t ~ ! rved) 
Qjrrice oF Frawcis B. Peanopy NX Co. 
Ciircaco, August 30, 1878 

To Francis B. Peabod 

a si . nad lated April 2, 1877 
re ed in the R ' of Cook county, Ili on July 23, 1877, in 
book 714 of records. on 1 art eving lots 2% d 28, and the westtwenty 

ree feet of lot 26 k 6& in MeN 's subdivision of blocks 6, 7, and 
Sin Wrights Addit ‘ ivo, to secure ti ivment ota principal note 
of 235.000 mentioned id deed, and the tat st thereon, which note ts 
hei vy David R.G 

Sip You having this d nded of me the possession of the above 
deacribs d yt mikes CO she ’ mh Of the ‘ venants cont Lined in said 
deed. I hereby consent to vour taking possession said premises, and hereby 
deliver to vou &: Ly prequest he tenants o premises sever: 
> ¥ to attorn to ; / ; fl fhat vou re wpect the leases oy tnted by me 


i” iis i spectfully, 
Ww. Scott ROBERTSON. 


(Nole. On 


writing of Francis B. Peabods 


the bottom of Tne irl } iT) i rne ) >\4 


Curcaco, A st 30, 1878 
10 kdward A. Cummi 
Dear Str: You will please, for me, ind as mv agent, re i from 
Robertson p “session of the premises abov: lescribed, and receive th t 
ment of said tenants 
ErRANcIS B. PEABODY 
Truster rps ott aores<ay j 
(.Vot On the back of the same paper is the following, in the handwriting 
ot Francis B. Peabody, except the signatures 
Cicaco, August 350, 1878 
Phe u let * lt al ft po ) e premises described on tl ) ‘ 
sick Of this ct [ ! y 1 a 7 t I tr tn ) ssi1on Of satd 
SCs rom Wiillia ~ tt R a inc! b} | ibod is trustee i 
tated on ‘ } le of f y resp ttuiiv attorn to i 
Peabo mi yo ! | y us 
1. NELSON, 
Jounx MCALLISTER 
Tas. TL. TIALspy 
M. M. Martin & Co 
\ IN lLlowes 
| ROGERSON, 
{) f 
APPELLANTS Assent TO McAuutsrer’s Renr Repuction. 


McAllister’s testimony again takes up the thread of the 
Ile Says | Rec.. Ot } he 
\ugust 3oth, when the 
Cummings around, and (Rec.. 


storv. so we will return to It. was at 


the hotel on the atternoon oft 


pe rsSSUCS- 


took 


sion was delivered, and 
92) introduced him to the tenants, and they attorned to Cum- 
mings for Peabody, and thereupon Cummings took charge of 
the rents. That the leases ( Rec.. Oz} of the 1] 
handed over to Cummings, and examined by him, and he ac- 


cepted the attornment of the 


tenants were a 


various tenants under the leases, 
and agreed to respect them, including MeAllister’s own leas« 
(Rec., with the endorsed on it. 
Cummings attention was called to it, but he accepted it just 
the same. Cummings admits this in his own testimony ( Rec.. 
134). 


102). reduction of rent 


-— <a 


~ «4 


Ft 
‘st 


By receiving the possession of the property from Robert- 
son under an agreement to respect the leases granted by him 
and his reservation of the rooms mentioned in McAllister’s 
lease, and accepting this attornment from McAllister under 
the lease, with the reduction of rent endorsed on it, appellants 
(Rec., 124) made themselves a party to, and bound them- 
selves by this reduction of rent, and accordingly McAllister 
continued as a tenant in possession of and enjoving the hotel 
part of the property at the rent of $30 a month for the re- 
mainder of the term of the lease, just a year from the day of 
taking possession, and Robertson continued in possession of 
the rooms specitied, for a year, rent free. Just what effect 
this possession without payment of rent might have had in 
Case Robertse n had sought to enforce as against appellants, 
his agreement tor a right of redemption after the sale, in over- 
coming a plea of the statute of frauds, that the agreement was 
not in writing, might have been a question. Possession of 
real property Is sometimes notice of an interest in it, and some- 
times is just as effective as a writing. Be that as it may, 


there 1s no question that appellants hound themselves to the 


reduction of MecAlhster’s rent. and here let us sav a word. 


Appellants, on page 41 of their brief, say that « Mr. Greene 
‘and Mr. Peabody took no part in this reduction and were not 
‘aware of it.” We do not contend that they did take any part 
in it, or that they were aware of it until they agreed to respect 
the lease and accepted the attornment under it. No doubt, in 
its inception, it was intended to be a fraud on Greene and Pea- 
body, as well as appellees, and probably was, in one sense, a 
fraud on them even after they took possession; but what we 
do contend is this, that it was a fraud on appellees, being a cover 
of a part of Robertson's assets to hinder appellees in the col- 
lection of their judgment, and notwithstanding it may also have 


been a fraud on appellants, vet, by their conduct. in their de- 


sire to rel possession of the yrop rly with rut the expense and 


delay of a foreclosure in court, receivership, etc., and in the 
attempt of Peab rl to secure himself in the collection of the 
$1,000 Robertson owed him, they bound themselves to re- 
spect this fraud, and did-respect it, and thereby made themselves 
a party to itin so far as it was a fraud on appellees. They 
bound themselves to accept as rent of the premises, instead of 
the sum which Me Allister had agreed LO pay as fair rent for 
a yea S 3.6: 0 —the paltry sum ol S36 », and thereby assented 
to this cover of $3,240, which should have been an asset for 
Robertson's creditors. Neither 1s 1 strange that they should 
have been willing to do this. The property was ample—even 
excessive SeCUrity lor the de] # and it scarcely seemed pos- 
sible that Robertson would fail to redeem it and pay the debt. 
so that Greene would come out whole, and his past due inter- 
est coupons and sums paid for taxes were compounding in- 
terest at the rate of ten per cent., and even with Me Allister’s 
rent reduced the property would still give an income suflicient 
to pay the interest on the principal loan, the taxes, assessments, 
etc., as we shall see later on, so why should they object to the 
reduction. 

As the case now stands. however, this question of rent re- 
duction is not specially material any further than as showing 
the various steps in the chain of circumstances, and that Greene, 
by his agent, Peabody, became party to a fraud on appellees. 
The master, in stating the account, has only charged appellants 
with the S30 a month they actually received, and appellees 
have not preserved their right to contest this by a cross-appeal 
from the overruling of their exception to the master’s finding 
on this point. But as appellants’ bricf criticises the amended 
and supplemental bill for containing allegations intended as a 
basis for charging appellants in the accounting with the fair 


rental value of these premises, instead of the paltry sum they 


oe 
/ 


a | 


consented to accept, we thought it no more than right to de- 
fine our position on the subject. We will now -return to the 


history of the collusive agreement. 


McALLISTER AND PEABODY AGREE ON A SECRET TRUSTEE’S 


SALE. 


A day or so after Robertson went into bankruptcy (Rec., 
92) McAllister says he again saw Peabody, and told him he 
was afraid (Rec., 97) Taylor & Bruce and some others were 
going to come in and make trouble, and he had better « close 
“it right up, and sell under the trust deed, and thus cut off 
“these judgments, as well as give them no opportunity to pay 
“up the trust deeds, and cut off any value of the property over 
“and above the mortgage, that is, cut them off from getting 
“any benetits of it, and save 1t for Robertson,” as the property 
was worth $65,000 to $75,000, and he did not want it thrown 
away. That Robertson ( Rec., 93) would pay the additional 
expenses, and he would see (Ree., 106) that Peabody got his 
$1,000 according to contract. 

Peabody (Rec., 97) said he would do so, and that the ar- 
rangement (Rec.,g2) about paving back the money at any 
time was to remain the same, although he would foreclose. 
Me Allister asked him if the foreclosure would intertere with 
the arrangement in any way, and Peabody said no, they just 
wanted the money, and didn’t want the property at all. Then 
they had some conversation about the trustee’s notice of sale, 
McAllister telling Peabody ( Rec., 378) that he had better put it 
into some newspaper that would not be very prominen’, and 
Peabody said he would. McAllister said he was afraid Taylor 
& Bruce, and one Bain, who had a small judgment, would 
make trouble; that Bain had put an execution in the hands of 
the sheriff; and they, McAllister and Peabody, both agreed 
that the sale should be so managed that it would not be very 
public. : 

A few days later ( Ree., 93), McAllister again saw Peabody, 
who said he had advertised the property for sale, and told 
Me Allister what day it was to be sold, and that he would buy 
it in for Mr. Greene. Soon after McAlister again saw Pea- 
body (Rec.. 95); who told him the property had been sold and 


cyt 


bid in for Mr. Greene as arranged. Again, soon after the sale 
by the assignee in bankruptcy of the assets belonging to 
Robertson’s estate (which occurred April 24, (575), Me Allister 
again saw Peabody about it (Rec., 93), saying to him he sup- 
posed the arrangement was still fresh in his memory, and in- 
quiring if he would carry it out, and Peabody replying yes, 
that the tithe was in Mr. Greene, but they would take the 
money and give back the property at any time. 


This « ompletes the substance of the direct testimony otfered 
by complainants as to the agreement. This 1s in part con- 
tradicted by Nr. Peabody whose testimony on the subject 1S 


substantially as follows: 


PreEABODY's DENIAL. 


Mr. Peabody on these subjects says (Rec., 195), that he 
knew of no such bargain or contract, made none with Mr. 
Robertson, or any one for him, and (Rec., 200), don’t recall any 
such conversation with McAllister. He may have told McAl- 
lister before the foreclosure that Greene wanted his money, and 
didn’t want the property. Says he never made any agreement 
with him whereby Robertson was to have an interest in the 
property after the foreclosure, or have it returned to him, and 
don't recollect that (Ree., 205), McAllister gave him any advice 
on the subject of a foreclosure, although he may have done so, 
says (Rece., 292), he acted not under MeAllister’s but under 
Greene's direction, and dont recollect of any such conversa- 
tions as Me Allister Sah S occurred after the sale. Says { Rec.. 
354), he had no authority from Greene to make such a con- 
tract wuside trom what is conta'‘ned in the correspondence in 
evidence, has no recollection of any conversation with McAl- 
lister, Where there was any talk about more or less publicity 
about the sale, or the kind of newspaper he should advertise 
in, and is contident no such conversation occurred. 

As to the interview with Smith, he produces a memorandum, 
(Ree., 204), which he says he male after Smith left the office 
on the back of the original letter, handed him by Smith. The 
memorandum is as follows: 

* Received by the hand of F. J. Smith, on August 3oth, 


9 


ry 


“whom we informed that Mr. Greene had instructed immedi- 
‘ate foreclosure, and the property would be at once adver- 
“tised. He said Robertson would yield possession at once, 
“and F. b. P., trustee, requested Mr. E. A. Cummings to go 
‘over and take possession for him, which was done,” and 
further than this he remembers no conversation except in the 
same line and to the same effect, and has no recollection ( Rec.. 
205) of any conversation with Mr. Smith, in which a redemp- 
tion of the property was provided for, or agreed on, or sug- 
gested. He may have expressed an opinion as to whether or 
not Greene would sell back the property if Robertson had 
money enough to buy it, but nothing more than that (Rec., 
3588). Says he selected the Weekly Journal to publish the 
notice in, because he thought it a proper paper for such pur- 
poses, and that there had been at some time talk about 
whether the Legal News was a proper paper, and says he 
knows of no (Rec., 390) effort to get the property for Greene 
by keeping the sale secret. 


A Sown’s LACK OF KNOWLEDGE. 


This is the substance of Mr. Peabody's entire testimony in 
so far as it relates to these matters, and we think it is a fair 
statement of it. There is also in evidence the deposition of 
Francis B. Greene (a son of David R. Greene), who testifies 
(Rec., 230) that for two years prior to his father’s death, 
which occurred May 19,°1879, he was largely in charge of 
his father’s business, and siw most of his letters regarding 
this Robertson matter, and that he never heard of any such 
agreement, and that he knows of no correspondence on the 
subject aside from that put in evidence. There are in evidence 
seventeen letters, including the formal orders, of Greene to 
Peabody & Co. and Robertson. Of these letters twelve of 
them purport to have been written by D. R. Greene in person 
and the other five by D. R. Greene per Robt. B. Greene; but 
not one by Francis B. Greene. If Francis B. was the confti- 


. . ‘ . . . . ‘ 
dential man it is a little singular his name does not appear in 
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the letters. Why did not the take Robert 3. Gore nes depo- 
sition. lle no doubt would have found some more letters. ) 
Ile Says further, that Vr. Peabody had no authority 
to make such ae contract. nor Any authority aside from 
that conferred in the correspondence, and_ that Peabody 
was the agent of Robertson, and not the agent of his 
father. He produces certain letters from Peabody which he 
swears are all the letters referring to this matter, but a com- 
parison of the list he produces, with the total list in evidence, 
will demonstrate that he tailed to produce at least one letter, 
which was otherwise brought forward, and 1s in evidence, v1z: 
Letter of Peabody to Greene. May 24, 1878, (Rec. 223). i 
he omitted this one, he is just as likely to have ommitted 
others, and we have no doubt he did. The curious hiatus in 


the correspondence shows he did. 


Ture CorRRESPONDENCE RESUMED. 


[t will be remembered that the correspondence in evidence 
between Green and his agent Peabody, terminated very sud- 
denly on June 15th, as to Greene's letters, and June 17th, as 
to Peabody's letters wih Greene's demand unresponded to, 
and Peabody’s promise still unkept. 

In the evidence 1s found a resumption of the correspondence, 
on August 27, 1875, and this also bears certain ear-marks 
which show that there was correspondence which has not 
been produced. 

It commences with a letter of Greene to Peabody, August 
27th saying (Rec., 225) that some one has been to Cummings 
to get the position of receiver of the rents of the property (this 
probably was McAllister, and it corroborates his story ), and 


asks Peabody to send on the blank orders for foreclosure. or 


OI 


appointing a receiver, or whatever 1s necessary, saying he had 


telegraphed for them, and says to have Cummings appointed 


rent-receiver. Why should he telegraph; What was the 
occasion for haster ‘The telegram is not produced. It is ap- 


parent that Greene had in some Wa learned that the posses- 
sion was to be turned over before he wrote this letter, but the 
source of his information is not shown or produced. Peabody, 
the same day (Rec., 236) sends forward a set of formal or- 
ders in response to Greene's telegram. Then follow these 
formol orders, apparently the third set prepared, as we have 


alreadv had two sets before. 


ROBERTSON COMPLIES WITH GREENE'S REQUEST 


Next we have Robertson's letter of August 29th to Pea- 
body (Rec., 241,) which had been delivered by Frank J. 
Smith. Then a letter of Robertson to Greene (Rec., 241), 
enclosing a duplicate of this letter to Peabody, and saying 
Greene will see by it Robertson's comphance with his request. 
What was this request?) The one where Greene says if the 
rents are not turned over, he will foreclosez The rents are 
now being turned over, then why should Greene foreclose now? 
Clearly there had been a ‘change of programme. Up to the 
time of the cessation of the correspondence, everything had 


been on the basis that if the rents were turned over there was 


to be no foreclosure. Now the foreclosure is to ro right on 
in spite of possession given. All this corroborates what we 


have been contending tor, and shows that the programme was 
changed to agree with the terms of the bargain which had 
been made, and that the foreclosure was to be made to cut off 
the lien of appellees judgment, so as to help Robertson save 
the equity of redemption for himself, and we have no doubt 
the general scope of the plan, if not the details, had in some 


wav been communicated to Greene. 


6? 
We next have a letter of the same date, August 29th, (Rec.. 


226) from Greene to Peabody, enclosing the formal orders al- 


ready referred LO, signed, and the trust deed and notes, and 
then the papers already quoted in full, (Ree, 53) prepared by 
Smith & Peabody for the taking possession, attornment, etc., 
then a letter from Peabody to Greene (Rec., 296), saying the 
foreclosure will at once proceed, and acknowledging receipt 
of the papers therefor. Then nothing more until October Ist 
So far Peabody, from the correspondence produced has not in- 
formed Greene that the possession of the property had been 
turned over to him. Robertson had informed Greene that he 
was going to do it, but there is nothing to show that Greene 
had been informed it had been done. This would be very un 
businesslike, and we have no doubt Greene was informed of 
it, and that some correspondence has been omitted about this 


time. 


GREENE THINKS THE SALE DID NOT PROCEED IN A LEGAL 


COURSE, 


On October rst, we find Peabody writing to Greene again, 
and we will quote what he says, (Rec., 236): 

‘In the matter of the Wim. Scott Robertson loan. we (hnk that 
“ before the foreclosure sale takes place, which will be on the 7th 
wes inst.. the papers wn the orternal loan fo Grrow. nie (of which 
* Robertson’s is arenewal). “ shonu/d be canceled. and the release 
“of the old trust deed filed for record, and we will accordingly 
‘* have this done, unless you at once advise us there 1s some 
«“ reason for not doing it.” 

This it will be remembered, is the second time Mr. Pea- 
body has said this should be done. Why did not he do it? Did 
Mr. Gretne advise him of some reason for not doing it? Not 


at all, for promptly by return mail comes Mr. Greene's reply, 
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dated October 3d, saying, (Rec., 227): “ dou will please pro- 
“ceed 11 the lega/ course ; request the trustee of the original loan to 
* Grow to cancel the trust deed, and file the same for record.” 
Here we have Mr. Greene's opinion as to what was the /egv/ 
course, but Mr. Peabs “cl did not proceed in that Way. Ile did 
just the contrary, and proceeded in an ¢//ega/ course. No one 
would bid a full price for the property, when offered for sale 


t\ 


subject to a $35.000 mortgage. Mr. Peabody did not file the 
(Rec.. 55 and SO } rele ise of the Grow trust deed for record 
until October 23d—sixteen days after he had sold under the 
second trust deed. He has not attempted Lo explain, in his 
testimony, why he failed to do a thing which he has twice said 
in writing should be done, and which Mr. Greene told him to 
do, as it was the legal course. We think we are justified in 
saying that it is a fair presumption that he purposely withheld 
it from the record to lessen the chances of competition at the 


sale. 


Ture Notrice or SALE Nor PRopERLY PUBLISHED. 


Peabody published his notice (Rec., 259 } of the trustee’s 
sale in the Weekly Journal on September 4th, and right here‘ 
we might as well refer to the testimony on the subject of whether 
or not this paper was a proper place for such .a_ publication. 
The uncontradicted evidence of Mr. Eames (Rec., 181), who 
had charge of the circulation of the Wee kly Journal since the 
year 1854, proves that it was not and never had been a news- 
paper in general circulation in Chicago; that in fact there was 
not a single copy circulated in the city, although there may 
possibly have been a few copies of it circulated among the 
farmers in Cook county, outside the city. 

Mr. Whaley, cashier of the Journal office, says (Rec., 156) 


the same, and says further ( Rec., 187), that the Weekly Jour- 


nal never was intended, either in its reading matter, or its ad- 
vertisements for «¢ ity readers, but that in both its reading-mat- 
ter and its advertisements, it is intended for, and 1s circulated 
among country readers, mostly farmers in the west, and that it 
is not customary to insert advertisements in it which are in- 


ter ded. to reac h city readers. or customers. 


The Supreme court of [lino S has In effect held (See 93 H.. 
135, Meacham vy. Steele), that the Weekly Journal was not a 
proper paper in which to publish such a nouce, and has set 
aside at trustee s sale for impr per conduct of a trustee: of 


which such publication was a part The selection of this 


-* 
i 


paper for the publication was entirely in accordance with Mc- 
Allister’s suggestion that the notice be put in some paper that 
the would wol be very prominent, and Mr. Smith's suggestion of 
putting it in ne ihe plac —- and Vir. Peabod 's agreement with 
McAllister, that the sale would not be very public. The place 
sclecte cl by Mr. Peabody, il which LO make the sale, cis Spe I- 
hed by the notice (Re ~, 200) Was al the door ol Nir. Pea- 
body's own private office (Rec., 134), a very convenient place 
for handling it qui tly. The trust deed | IR ae +) eS did not 
specify a place of sale any further than that it was to be at 
some place in Cook county. 

With all these precautions for secrecy, it was not likely that 


Tavlor & Bruce would hear of the sale. awav in Scotland. or 
that their solicitors in Chicago would be likely to see the no- 


tice, and such was indeed the fact, and without seeing the no- 
tice, they certainly could not know where to look for the sale; 
even if they had known there was to be one. It might be at 
any place in Cook county. It will be borne in mind that neither 
Taylor & Bruce, nor theirsolicitors had any knowledge of any 
of these matters until long afterwards. Mr. Smith says (Reec.. 


374) that they were intentionally kept from d sclosure. Mer. 


McAllister says (Rec., 375), he and Mr. Peabody both agreed 
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that it would not be very public; and we think the evidence 
clearly establishes that Peabody purposely selected this paper, 
because it was not likely that any one in Chicago, especially 


appellees’ solicitors. would see the notice. 


PROCEEDINGS IN BANKRUPTC 


Robertson’s petition in bankruptcy was filed August 31, 
1878, and on September 7th he was adjudged (Rec., 73) a 
bankrupt, and on the same day, September 7th, he left Chi- 
CavoO (Rec.., 245), going to Scotland, and has ( Rec., 93) re- 
mained abroad ever since. 

Under the press of business, caused by several hundred 
bankruptcies in Chicago within a few days ( August 31, 1878, 
was the last day the bankrupt act was in force), complainants’ 
solicitors made but little investigation of Robertson’s estate for 
a short time, but on October 5; 1575, they filed, on behalf of 
Taylor & Bruce, a petition (Rec., 72) in the matter of the 
Robertson bankruptcy, setting up that they had this judgment. 
That no assignee had been chosen, and no creditor’s meeting 
called. That Robertson had scheduled property, requiring 
the immediate attention of some authorized person to care for 
it, describing the property in controversy as being rented to a 
large nnmber of tenants; that the insurance should also be 
looked after, etc., and prayed for the appointment of a pro- 


visional assignee, and the court appointed one. (Rec., 73.) 


PEABODY AGAIN GIVES MISLEADING INFORMATION. 


On the afternoon ( Rec.. I 31 } of October 5; 1575, the 
solicitor of Taylor & Bruce, acting as attorney for the provis- 
ional assignee, took a certified copy of this order, and went to 


the premises to look after the rents, etc. There he found 


HO 


McAllister, who informed him Robertson had left the United 
States a few days after filing his bankruptcy petition. He 
showed McAllister the COp\ of the order, and asked him 
about the rents, and was informed by McAllister (Rec., 132) 
that the rents had been turned over to the mortgagees to 
cover the interest, and they were collecting them, and also 
looking after the insurance, and the property was being car- 
ried in that way. That Mr. Peabody was the party (Rec., 
379) to whom the rents had been turned over, Mr. Cummings 
being his agent, and that he was to apply the rents on the in 


debtedness and take care of the property On the’ same day. 


or the morning of the next day (Rec., 132), October 6th, the 
same solicitor went to Mr. Peabody, and inquired of him about 
it, and by him was informed that what McAllister had said 
about the rents being turned over to him was correct. 

Not a word was said by either McAllister or Peabody in 
these conversations on the question of a trustee’s sale of the 


e sale was then advertised to take place 


property, although t! 
within two days, and Mr. Peabody had long before been told 
by this same solicitor that his firm and clients wanted to Know 
if there was to be any closing out of this property under this 
trust deed. This silence can only be explained on the theory 
that he was trying to keep it secret, as McAllister swears he 
was trying to do, so that he could carry out his part of the 
agreement and get his $1,000 which was otherwise hopelessly 


lost, since Robertson had gone into bankruptcy. 


PEABODY SELLS UNDER THE Trust DEED. 


A day or two late r,. Ge October 73 [I9S75, Nir. Peabod\ sold 
the property ex masse, without offering it in separate parcels 
under the second trust deed. and his clerk bid the property in 


for Mr. Greene, for $30,000, and on October 10, 1878, he re- 
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corded the trustee’s deed (Rec., 217) to Mr. Greene. No 
leave was ever asked or obtained from the bankrupt court to 
make this sale or advertisement, and neither Taylor & Bruce, 
nor any of their attorneys, nor Robertson’s assignee (who 
had not vet been appointed), nor his attorneys, had any actual 
notice of the advertisement or sale, or ever learned anything 


of it until in April or May, 188o. (Rec., 141.) 


PEABODY RELEASES THE GALLUP TRUsT DEED. 


On October 24, 1575, sixteen days after the trustee’s sale, 
Peabody, as successor in trust to Gallup, trustee, recorded a 
release to Nathan S. Grow of the first trust deed, reciting that 
the release was executed by the successor in trust in conse- 
quence of the absence of Gallup, the trustee from Chicago. 
There is no recital that this was a permanent absence, or that 
he was absent from this country, or that his absence was any- 
thing more than a merely temporary one, perhaps only for a 
day, and there is no proof in the record on the subject. The 
Supreme court of Illinois has decided in the case of the 
Equitable Trust Co. v. Fisher, 106 Ull., 197, that: 


‘“ A clause in a deed of trust that in case of the absence from 


“the state, of the the trustee therein named, when required to 
‘act, another person shquld be his successor, and invested with, 
‘all his rights and powers to act, means a permanent absence 
«from the state, and not a mere casual or temporary absence,” 


so that it is at least qu strona! 


We whether or not it was proper 
conduct on the part of the successor in trust to execute this 
release. Mr. Greene had directed him (Rec., 236), to “ re- 
quest the trustee ” to execute the release, and no reason 1s ap- 
parent why he should not have done so. if the trustee was not 
permanently absent, unless it was thought best not to approach 


Mr. Gallup about it, as it might tend to increase the publicity 


of the transaction. Mr. Gallup had been requested to let the 
solicitors of Tay lor & Bruce know if there was to be any 
trustee's sale, and had promised to bear it in mind, and, had he 
known of it, he might have notified them. Even if Mr. Gallup 
was absent at the time the release was finally (and tardily) ex- 
ecuted; the record shows, that he was in Chicago, and had an 
established otlice long after the release should have been re 
corded, and at a time when Peabody was informed the absence’ 
of such a release from the record was misleading appellees. He 
could then have Pro ured il release to be executed by the 


trustee 1n person. 


THe DeLay In BANKRUPTCY PROCEEDINGS. 


At the time Robertson tiled his petition in bankruptcy he 
had not paid the fees (Rec., 132), for calling the tirst meeting 
of creditors, so matters were at a stand still in the estate until 
July 2, 1579, when a rule (Rece., 74), was entered, requiring 
him to pay the costs, and he, having complied with the rule, a 
regular assignee was appointed on July 24, 1579 (Rec., 74), 
and on August 7, 1979, the register tiled a deed to him. Rob- 
ertson’s absence from the country (Rec., 132), and the com- 
plicated condition of his estate, caused some delay after the 


assignee was appo nted.. 


Tue ASSIGNEE INVESTIGATES ABOUT THIS PROPERTY. 


The assignee himself applied to McAllister (Ree., 379), for 
information about this property, soon after his appointment, 
saying he could not find out about it elsewhere, and was told 
about the same story as had been told the solicitor of Taylor 
& Bruce when he applied for information at the time the pro- 


visional assignee was appointed, viz. (Rec., 380): that Cum- 


<i. ns 


mings was taking care of the property for Peabody the trus- 
tee, and that (Rec., 379,), the rents w ere being applied on the 
indebtedness (Rec., 380), interest, taxes, insurance, etc., and 
he was not told anything of the trustee’s sale, thus confirming 
the information already given by McAllister & Peabody when 
they had been betore applied to, and further corroborating the 
testimony as to the intentional concealment. (The assignee, 
Mr. Hancock, died before the testimony was taken in this cause 


so that his testimony could not be obtained. ) 

The rents of the property, honestly collected and judiciously 
applhed, were abundant to pay all interest, even on both of the 
incumbrances, and all taxes, insurance, etc., as we shall see later 
on. ‘The amount of the two incumbrances seemed to be about 
all the property would sell for then. and as the Peabody trust 
deed was not cue by the terms of the note until April 2, 1880, 
and as Gallup, trustee in the first trust deed, had promised to 
give notice if any action was to be taken under it, and Pea-- 
hi ven’ had been request a Lo do likewise as to the second trust 
deed, there did not appear to be any cause for anxiety about 
the property, or special need for action in regard to it before 
the Peabody trust deed should come due. In fact, as Peabody 


was supposed to be collecting and applying the rents on the 


~ 
interest, taxes, insurance, etc., as a trustee, or mortgagee in 
possession, it was not suspected that any default would occur 


which would justify a tore closure. before the trust deed Came 


due, and the bankruptcy matters went along in about the usual 


course, the principal attention being given to investigation of 
the condition and value of Robertson's other property —chips 


and whetstones—until about the time the note secured by the 
Peabody trust deed was coming due by its terms, and then 
preparations were made LO dispose of the property before the 


. 


thirtv davs’ default after its maturitv should occur. 


Tune ASSIGNEE Setis THE PROPERTY. 


On March 25. r8So, T 


I 


be direc ted tO sel] the cist 
as their judgment was a 
claim be declared to be 


property applied on their 


Salllc day the Peabods iru 


; , oa _ 
note, the asSsSIONece ASO Tiled a me Lion | Rec.. 
= I 


directing him to sell the 


der was entered directin: 


4 | } +} 
} Linc) 6a. LEE 


AVIOT! WX bruce hiled cl petition Kec.. 


307) in the bankruptcy proceeding, asking that the assignee 


‘tS elonging to the estate. and that 
lien on all the real estate, that their 
preferred, and the proceeds of the 
judgment. On April 2, 1880, the 
eed was due, by the terms of the 
215) for an order 
issets, and, on these al tit ons, an or- 


propertv to he sold 


- = yo 


’ 


subject to all liens and in 
save a small judgement Ol} 


that the property included 


Cumbrances, tanes and assessments. 


David ana Lewis bain. and except 


mm the levy unde! the aiias execution 


hereinbefore referred tO Was [to he sold lear of the hen of the 


Tay lor X bruce judgme nt. 


On April 24, r88o0 (Ree., 
aS direc ted ly the order. the CrOSS Pros eeds of tl 


gating (Rec., 323) $6,157 


. | 
220), the assignee sold the assets 
tf the sale, aggre- 


So. and the sale was re ported to 


court and contirmed May 4, 1rS8o, and afterwards, on June 14. 


iS 'o (Rec... 320), 5,053 


Qo! the proceeds Ot the sale Were 


paid over, under order of court, to Taylor & Bruce and cred- 


ited (Rec., 63) on their judgment as a preferred claim. Ap- 


pellant’s counsel. in his bri 


ef. seems to think there was some- 


thing out of the way in these proceedings, but we have never 


been able to see anything 
, . — ; ¢} ‘ ' 
Was done undet order of the court. and. so tar a 


the law was ftollowed strictly. and we never heard of anv com- 


wrong about them. Everything 


aS We Can sec’ 


plaint about it until we read ippellant’s brief. 


APPELLEES THE PURCHASERS. 


At the ass 


sft 


le s Sialic. Nir. Pratt. one ot the solicitors ot 


‘Taylor & Bruce, had purchased as trustee for them (Ree., 75) 


four pieces of property,including that now in controversy ( Rec., 
77) tor an aggregate sum ol $3,305.00, and on June 17, 1880, 


the assignee executed a deed of the property to him, which 
deed was recorded \ugust 30, 15950. The Jefterson Park 
Hlotel property In contro, CTs\ sold for $250, (Rec., 321 ) sub- 
ject to the liens, incumbrances, etc. This sale and purchase 


Was le SS than tIWOoO Vears alte the assignee Ss appointment, and 
appellees, the purchasers, already had their original bill pend- 


Ing concerning this property with the trustees, the holders of 


' " . + + . . 
the legal title and representatives ot the ceslui gue frust iw 


court, and it would be indeed strange if they could not, by 


} ] 
amendment and sup 


pplement to their bill already pending, as- 


sert and maintain whatever additional rights they had thus 
newly acquired ‘This was the view they took of it then, and 


they still adhere to that position. 


PEABODY BIDS AT THE ASSIGNEE’S SALE. 


At the assignee’s sale Peabody appeared as a bidder for 


this property (Rec., 128). Who he was bidding for does not 
appear, but probably is agent for Gsreene. This, and the fact 


that the trust deed to him was now due. led to renewed in- 
ir him, aftcr the assignee’s sale, al he trust deed i 
quiry ot him, aftcr the assignee § Saie, abdout the trust deed in 


which he was trustee 


THe TRUSTEE’S SALE DISCOVERED. 


Then for the fi time it was discovered that he had sold 


/ 


out the property under his trustee’s sale, and made the deed 


Attar pnanete 


t2 


~J 


5 a 3% : . . ‘4 > , 
to Greene. This was a surprise, to put it as mildly as possible 


and the reco cs Were looks cl up) to See what ha been done 
under the first. or Grow trust deed but as the search of the 
indexes was for the name of Gallup, trustee. instead of Pea- 


body. successor in trust. the release was not discovered. Ap- 


— « 


cr) 


pellees soli itors sti!] bel ving the Or) inal trust dl ed Lo be In 
force, gave some consideration as to whether or not they had 
better let Mr. Peabody take the property on his bid, as it was 
a question whether it was worth much more than the amount 
of the incumbrances, especially as the second trust deed had 
been foreclosed: but finally concluded to Keep the property, 
and tind out more about it. They had begun to get suspicious 
that there was something queer about it all and there was 
ground for attacking the sale, for the reason that it was made 
before the assignee was appointed, and so they continued their 
Investigations, and through the aid of the assignee, after con- 
siderable delay, finally got from MeAllister some of the letters 
of Peabody to Robertson. and Nik Allister’s COP ot his lease 
with the rent reduction on it, which did not by any means tend 


to allay their susp ISNs. 


THe RELEASE OF THE Grow TRuUstT DEED DISCOVERED. 


\s a result of their fur:her investigations into the facts, and 
the value of the property, along in December, 1880, they were 
offered (Rec., 133) $65,000.00 for the property, with a clear 
title, and a few days later, December 18, 1880, they learned at the 
abstract office of the release of the first trust deed (Rec., 46 
This was another surprise, as up to this time (Rec., 133) thev 
had supposed it to be still in force, and that their judgment 
lien, was subject to this prior len. How this prior lien had 
been satistied they did not Know, but as it was satisfied, they at 
once set to work preparing for action on their judgment, with 


a view to an eftort to realize something out of the property. 


> 


~] 
~ 


. APPELLEES PURCHASE UNDER THE PiurRtes Execution. 


All property included in the levy (Rec.,61) under the a/as 
4 UANCE ution i Re ae , had been sold out by the assignee In 
bankruptcy clear of the hen of the levy, so that this old levy 
was of no further use: and as before stated, this property had 


} ] } } . 
net heen mciuded mm that levy. and as the erecution had run 


Out. 1«g WAS NeCcess } hy ive 11 returned. and ret a new one: 
so. on December 22. rSSo. the United States Marshal was 
' qairected to release Liye evs and return the exe ution. and ct 


pluries exXecuuion was issued, asd on January 5, 1881 (Rec., 
63). levied on the property in controversy; and on Jannary 27, 
rsSr.it was sold b th | nited States \I irshal ror BS.002, 


Mr. Pratt, as trustee ( Rec., 137) for Taylor & Bruce, being 


the pure h isc rT. and the m irshal's certifi ite of} sale Rec.. Of} 
was issued to him. Under the laws of Illinois the judgment 
had remained a lien on the property, even though it had not 
been levied on und thi vias execution. the judgment itself 


being a len 


_ 


\ppeELLEES LEARN or THE CoLLustIveE AGREEMENT. 


In the meantime Robertson had applied for his discharge in 
bankruptev ( Rec., 324). and it had been objected to by ‘Taylor 


& Bruce (Rec.. 139). on the ground that Robertson had ab- 


es ' : ' ; , 
sented Himself! and conceaied the money the had supposed he 


a had received out of the second trust deed, and they wanted to 


examine him to fet al the tacts about this property. The ap- 
plication was continued along from time to time, and McAlhster 
and Smith, who were representing Robertson, became anxious 
to get the discharge for him, and finally offered, if Taylor & 


Bruce would consent to his discharge, they would tell all 
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if 
partial opinion, rather than the real one, and we thought best 
tO point out the error tor fear the court m eht thus be led 
istray 
APPELLANTS PETITION FOR A REHEARING DENIED. 

Appellants were not satistied with the ruling of the court, 

. ,* . ‘ ao «a ] . * 
ana appied ior a rehearing Rec.. 255). and were heard at 
} ’ . ' : 
length and the denied on July 23, 1884, and on July 


POO4, al Ink rlocutory decree was entered letting appellees 
' | | +}, » nw 
In to redeem, and sending the cause to the master for an ac- 


a) 


s ree , 1 - > 

counting. The accounting was had, and on July 25, 1885, the 

Mmastel reported the evidence. and his statement of the account. 
i] 7 ' 1] . ‘ , ae a “o* 

A ppellant’s counsel has ¢ alled our attention to a clerical error 

()T) ) ze A IQ) '.) his hy} cy. this date being CIVell ails January 2oth. 


Tue MASTER'S REPORT AND EXCEPTIONS THERETO. 


The master found that from the time of taking possession 
o the date of the report, appellants had actually received in 
rents (Rec. 258) the sum of $38,765.05, but had exhausted 
the greater part of it in sundry expenses, and found (Ree., 
160) there was still due to appellants $45,6 11.66. Appellees 
filed ( Rec., 266) cxceptions to the report, claiming that there 


oa~ : ; >, wi ao Be 
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Wiis only due IR ex » 4 

Appellants also tiled so-called exceptions (the ones before 
referred to) to the master’s report, (Rec., 340), but they were 
in fact exceptions to the opinion of the court, or to parts of it, 
and to the interlocutory decree already entered, and appellees 
filed a motion (Rec.. 362) to strike them from the flles as be- 


ing contrary to the rules and practice in equity. It is to the 
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AGAIN BEFORE THE MASTOR. 


The case thereupon, again went to the master who took 
additional testimony, . and reported April FP 1750, (Rec.., 309 ) 
finding that up to April 1, 1556, appellants had received gross 


rents ol D4 ..ON7 


7-35. but allowing them such expenses and in- 


terest that he still found due to them $45,342.86. 


4 FINAL HEARING AND DECREE. 
| On these amended pleadings and further report of the mas- 
ter and additional evidence taken, the cause again Came on for 
. the fourth he aring, and on May - 4, 1SS6, the Circuit court 
(Blodgett, J.,) filed its opinion, (Rec., 415) adhering to its 
" + former ruling and directing a decree letting appellees in to re- 
' - ; ; 
; deem, but overruling their exceptions wherein they had sought 
to reduce by some $15,000 the amount to be paid by them on 
: the rec mption. 

The pleadings having been completed by the filing of a dis- 
claimer by defendants Robertson, McAllister and Templeton, 
on July I, 1586, a tinal decree was entered, ( Rec., 115 }, aS In- 
dicated by the court, and appellants have brought the case to 

| this court, and now we are to have the fifth hearing in this 
court of last resort. 


a f Ture INCoME OF THE PROPERTY. 


We have purposely postponed this subject until now, for the 
reason that what has preceded will much shorten what it 1s 
necessary to say about it. The amended and supplemental 
bill, after setting up the reduction by Robertson of McAllis- 


5 ters rent, contained this alegauon | Ree. IQ): 
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them from that date until April 1, r856,a period of just seven 


> years and seven months. In that time they received in TOSS 
rents from. ths propert\ Rec., 261, 262 and 372), @CX- 
ee » 0 0 06 «me ahiicy 0 a6 Suman alee ne Oe 

‘To this add the amount fraudulently deducted 

from Me Allister’s lease in this period ( Rec., 
250), Wms. ... | ceweudees pwéeba es 3,2 40.00 


And we have, as the correct amount.....e.e. — 16,927.55 


An average per year of exactly $6,185.29. 


Now we will give the gross rental income by vears. starting 
with January rt. 1879. and ending with January 1, 1886, so as to 


have must CVEN CGAaLes ro} tne’ seven vears, It is in evidence 


, (Rec.. 301}, that during the latter part ol [S79 and in rSSo, 


roper was vacant while it was being changed into 


Hats, thus, of course, reducing the income for those vears. We 


? 17 ’ ‘7 . . 
shall make no allowance tor that. as we cannot estimate it: but 
, * ? : 1 ‘ } ] : »” . - 
shall include the amount deducted from MeAllister’s rent dur- 
ing the first erght months of 1879. With this exception the 
. ' , 11 } . 1 
neures are exactly V il appellants received, and are as follows 
( Rex £j0 -;,! é j 
In [S79 prop ‘ ‘ a, & a @ . . e ‘ ° . ° . es s ex SF 20,475.94 
In rSseao actual mncol Dulldaing part \ C rapt ee 5.252.905 
~~ ’ iT} ~ 
In I I CLuall ri f see “— 5-959-44 
In ISAo2 actual IT) ' if “ee @8e@ees . s 62°76 2 2 se eS “= 6,504.50 
In 1883 actual incom: peeeeeencegeates eoeese 0,994.01 
A ss | 7 Pha €CoTIVE* ~~ =F , 
In I ; aclu ‘ ; teat . . . a. . . . ‘ a a 2 > *- *- ® : . . . a a | L.'s ’ 
In rSS5 actual incom —ecewen es rere 9,302.58 


There 1s no use trying to gelaway from these figures: the 
are absolutely correct and the finding of the court was right. 


It is also true that the income was misappropriated. Robert- 


son kept it all and paid no interest or taxes from April 1, 1577 


tO September I, 1575, and ke pt out of MeAllister’s rent for the 

next vear P 3,240, and some rooms for himself rent free. ana 
: : rn 

appellants p ‘rmitted him to ao it. llere We have all the rents 

‘ ’ ’ — : } ’ 3 f } 

for SCVECNLECECN OT) hs. ana aldol halt (>] tnem fol LWeive 

3 hort $12 ba ies s ae i : i 

months more ADotl Yl 2.OOO All LOG Misappile ad. and no inter- 
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CSt or taNnes paid out of them. | ne mnterest on the hmoan.,. taNes, 
assessments. water rents. insurance etc... and all (Ree... 262) 
; ° ? 
were only about $3,500, and the income was ample to have 

. 1] } 1] ; 
paid all that the amended and supplemental bill claimed. and 
: : ‘ ’ } +f i ey +) ? - } 7 : say “| ' } | : 1] 
we insist that its allegations in that regard, as mm substantially 
’ ' : ’ . :° 
all others, have been fully proved. Even alowing MeAlhster 
his reduction of $3,240 per year, there was still income enough 
to have kept up the current interest. tawnes., insurance, e@tc.. f 
if had nol been rol the ADSOLULC farure Ol Robertson to pr«t\ 


anything at all for the seventeen months preceeding 


We have now gone over all the questions of fact which we 
consider material (and some which we scarcelv deem material ) 


toa determination =) 


have written we tind it much more extended than we had ex- 


he case. Looking back over what we 


pected, but we are more tirmly than ever of the opinion that 


the knowledge of the facts acquired by its reading, will render 


the law questions comparatively easy of solution. and so will 


endeavor to present them as concisely as wecan. The opin- 


ion of the Circuit court ( Rec.. 240 | is so sound and exhaus- 


tive on the first question we shall present (a pure question of 


thi Is practically decisive of the CaS€ ) that 


law. which we 


we cannot. in our judgment. do better. than refer your Honors 


to it as being more able than anything we can say on the 


point. This question irises on undisputed facts. and it is this: 


Tune TrRustrer’s SALE WAS IN DERROGATION OF THI 


BANKRUPTCY STATUTES. 
Robertson tiled his petition August 31st, and was adjudged 


bankrupt September 7, 1578. The trustee's sale was made 


on October 7, 1575, and the assignee in bankruptcy was not 


appointed until July 24, 1579. The assignee’s deed to com- 
plainants was dated June 17, 1580, and was in pursuance of a 


sale made April 24, 1580. On this statte of facts we submit 


the followiug proposition of law: 
Se tron 5 -O4° , Ie VIS d statutes, lL nited States. conters upon 
the right « * * *® fo redeem 


the assignee of the bankrupt ' 
‘and discharge any mortgage * ° . whenever payable 
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IN; CV, 14 Nat. bk. Reg., 378. 
mp’s Bankruptey, 6 Ed., 285. 
\¢7 YWe f Dissell. [49 McLean, 


, concurring. } 


/ns. Co., 2 Hughes, 482 
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} ( risty, 3 Lloward, 292. 
// fi; . 6 Tloward, 486. 

The deed of the register in bankruptcy to the assignee of 
Robertson s estate. dated July - 4. TS7S, follows the exact 
language of the form prescribed by the Supreme court of the 
United States (see NANAIL. General Order in Bankruptcy), 
and conveys to the assignee (Re 74) ‘‘all the estate, real 
‘and personal, of the said Wilham S. Robertson, bankrupt 
‘aforesaid, including ali the property, of whatever kind, of 


. whi h he Wiis pos 


“entitled to have. 


_ ) ; 
Phe assignee sol 


veved to ay pell q> & 
o Wilham Scott Ro 


‘in and to said pro 


‘‘the said proceedings, in bankruptcy (August 


‘all 
** unto belonging, 


‘virtue of his Appol 
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‘the first part 


be no question that 


under the direction 


and the assignee had 1 


So that 


pul ported. 


sed by Robertson at 


in the same conditior 


he Improve ments. 
and 


criss] f 


in which he was interested, or 


mt -ist day ol August, A. D. 1878.” 
l. ind by) his deed. cs therein recited. Cone- 
ll the rieht. title and interest of the said 


bertson, bankrupt, aforesaid, which he had 


perty at the date of the commencement of 


, 


31, 1878), with 
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ights, privileges, appurtenances there- 


all the interest which the said party of 


nee ) ad quire dl in) and to said prope rty by 


ntmentas assignee as atores rid. | here cCantl 


according to the bankruptcy statutes and 


7 
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Or tine 


court, as in this case, the register 
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ill power to convey all that these deeds 


Babi 
os ; 


pellees have now all the rights posses- 
the time when he became bankrupt, and 


they were at that time. and all the 


: | : 
rights » ssessed by the assignee at the time of his conveyance 
to complainants, so far as they relate to this controversy. 


he Supreme court of the United States does not send out 


meaningless forms, netther does it issue general orders in bank- 
ruptcy without having first considered the  constitutionality, 
and the requirements of the law under which such general 
orders are promulgated. ‘Theretore, it 1s not strange that we 
should find it upholding all that the letter and the spirit of such 
forms, and the law in accordance with which they are prepared, 
might imply. Let us brietly look into the decisions construing 


this iW and the rorms ad pted thereunder. 


7 


In Jealmanv. Savines Inst lution. ~ Otto. 704; (See 1°27 


Mr. Justice Harlan used the following language: 
‘* Among the rights which vest at once in the assignee by 
“by virtue of the adjudication in binkruptey, and of his ap- 


_~ 


‘pointment as such assignee, is the right to redeem the 
" property or estate of the bankrupt. \ct of 1 7 Sec I 4. 
“Rey. Stat . 5040. And. in order that it m L\ be exer ised ror 
“the benetit of creditors, the assignee Is vyiven CXpress author- 
vs ity, ‘under the order and direction of the court. to redeem 
‘and discharge any mortgage or conditional contract, or 


“pledge, or deposit, or lien upon any property, real or per- 


’ ; , 
sonal, whenever pavable, and to tender due performance ol 


“the condition thereof. or to sell the same subject to such 
“mortgage, hen or other incumbrance. Act of 1867, Sec. 
mn 4. Rev. stat.. sec. 5000. " | * 


Tf the assignee reg irded them ~ (the pedged certificates 
“as of greater value than the debt for which thev had been 
“pledged or if the interest of the creditors required prompt 


‘action. he had authority. under the statute and the orders of 


‘the court, to tender performance of the contract or pledge. 


‘or to discharge the debt for which the certificates were 


“held.” 


~* 


~~ 


In Connor v. Loug, 14 Otto, 228 (See 229) Mr. Justice 
Matthews used this langu cre: 
[ ts) ' . , ‘ } » tebe ] . 

: ntl an assignee Is ApPPonle Ci and quaihied, and the COll- 
“vevance or assignment ts made to him, the ttle to the prop- 
“erty, Whatever it may be, remains in the bankrupt. It is 
+ equally plain, that when the assignment is made it operates 

: i 
“retrospectively. The tithe of the bankrupt in the interval is 


‘deteasible. and. when the asugnment is made.ts divested as of 


: 
~ 


] 


. the date when the pe tition Wiis tiled. All titles deriv ed under 
‘or through him, originating subsequently to that date, are, by 
‘torce of law, and without regard to the knowledge or the 
‘motives of the claimant overreached and defeated. Sank v. 
Sherman, rot U.S... 10 3. The statute declares that the title 
‘of the assignee shall thus vest by relation to the commence- 
-ment of the proceedings in bankrupicy, although the prop- 
“erty is then attached on mesue process as the property of the 


am * od 


‘debtor. * * * “If the property has been sold ” 
‘after the commencement of the bankruptcy proceedings, no 
‘title Passes by the sale, tor the property ceased at that time 
+to be the property of the bankrupt and became the property 
‘of the assignee, a stranger to the action, and not affected by 
<< 2 24 | 

‘It was undoubtedly deemed an essential element in any 
‘ efficient S\ stem, the main purpose of which was to secure to 
‘all the creditors of the bankrupt an equal participation of his 
‘ effects, not only as against his fraudulent and collusive dis- 
‘ positions, but also as against the zealous competition among 
“ creditors in their heedless race of diligence to obtain priority.” 

In substance, the decision of Mr. Justice BLATCHFORD 7 re 
Grinnell, g Nat. Bk. Reg, 29, was to this effect, that a 
pledgee’s might to dispose of the property pledged is sus- 
pended from the filing of the petition in bankruptcy of the 


pledgor until the appointment of an assignee in the same 


1 } ’ ' , ‘ . ‘ ‘ ‘ a i . 
manner as 7 Live pic (ror ; ic] ( le* (| Witc’sS OD we | ne pl dee 
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In Bank v. Sherman, 11 Otto, 403 (see 406), Mr. Justice 


, +1 *% 1] 
+ The tiling of the petition was a caved to all the world. 


Was in effect an attachment and injunction. hereafter all 


the pi operty rivhts of the debtor were ipso facto w abev- 


} ~ 
had oe ee ee . ice eae 
ance until the tinal adjudication. If that were in his favor. 
they ‘¢% ved indc i WWE ’ 1) 19) Tull rores lf ii were acainst 


him they were extinguished as to him and vested in the 
| 
assignee for the purpose of the trust with which he was 


charged. The bankrupt became, as it were, for many pur- 


poses crvv/iler morluus. “Taose who dealt with his property 
in the interval between the filing of the petition and the final 


adjudication, did so at their peri They could limit neither 


the power of the court nor the effect of the tinal exercise of 


its jurisdiction. With the int rmediate Steps they had noth 


? 
ing todo. The time of the filing of the petition, and the 
final result a'one concerned them. /2 /A/7s case the title of 


lhe ASS12 NCC IS TH al/ i, spe fe pust - —- rf yf — ON f have Acc if 


} ] ] : j j + f 
1 /ie OANKTVU Pl ; rd done fi fi 


position hy {he appellants Orherwise the etheacyv of the act 


Mo: and ft ere A rt heen MO miler. 
depended not upon its own language and meaning, but was. 
only what others outside of the proceeding might choose to 
permit it to be. This would be a solecism, and largely de- 
feat the purpose of the statute and the policy of Congress in 


enacting it. 


, , | ’ , F ’ ° ° ° , . ° P 
Phe doctrine contended for on this point in appellant s brief 


unsound where counsel argue that appellants did not deal 


So 


with the bankrupt after his bankruptcy, but acted under a 
power (counled with an interest) which emanated from Rob- 
ertson prior to his bankruptcy, and that therefore, applying the 
doctrine of relation, the trustee’s deed takes effect from the 
date of the power in the trust deed, and so evades any stay in 
enforcement of the power, which the bankrupt act m iv have 
interposed. 

The moment the bankrupt filed his petition, he was de- 
prived of the power to satisfy the hen, or protect his equity 
of redemption. From that moment, his property and prop- 


erty rivhts came under the wrisdicetion and peculiar care of 


= ! 
the bankrupt court. Uhis court has construed the spirit of the 
| ld etther directly or indi- 


bankrupt law to De that no one could e 


he bankrupt's property until 


rectly intermeddle or deal with 
his assignee was appointed, without the leave of the bankrupt 
court. 

It is evident that this construction 1s not contined to those 
who dealt with the propercy through a bocense pro ured trom 


, 


the bankrupt after the filing of the petition, but it includes all 
persons who claim property, through the bankrupt, whether 
under contracts made with him betore or after the tiling of the 
petition. The langu ire is clear and expli it. It is to * those 
‘+ who dealt with his property in the interval between the filing 
“of the petition, and the final adjudication,” without leave of 
the court. 

The prohibition ts not to those who dealt with the bankrupt, 
but to “/fose who dealt with his property.” Is not adver- 
ising. selling the equity of redemption, and deeding it, dealing 
with the property in the care of the courtr Is not converting 
cl defeasible into an «@hsolute title. and thereby destroying al 
right of redemption —an asset of the bankrupt—dealing with 


his property? 


Counsel seems to lay great stress upon a powe1 coupled 


} MJ 
i } 


with an interest. Ile seems to labor under the impression that 


1 is of} such exalted characte - and Sclcrs cl nature. that iI would 


! ’ 


require SOIC eXpre SS and direc tT State le islation to suspend if 


for a moment l'e insists that there is no law in the state of 
[linois, expressly suspending the right to sell a bankrupt’s prop- 
erty, under a trust deed. between the time of filing his etition 
in bankruptcy, and the appointment of his assignee. Perhaps 
not. But we had a national bankruptey law, which was in 
force in all the states, April 2, 1877, the date of Mr. Greene's 
trust deed. Congress had as much power and authority with- 
in the scope of the bankruptcy law to legislate upon the dis- 
position and protection of a bankrupt’s property, as the State 
of Illinois had to legislate concerning the property rights of its 
citizens: and al the time David IR. Gsreene took this power, 
coupled with an interest the bankruptcy act was enacted, 
published to the world, and in full force, and when Mr. Greene 
accepted this power, the law presumed he had full knowledge 
of the bankrupt act, and its power over the property of the 
bankrupt. Therefore, it must be considered that he took this 
power subject to its suspension under the bankrupt act as de- 
tined and construed by the courts, to the same extent he ac- 
cepted it as suspended under the Ilhonts act of 156g, quoted by 
defendant’s counsel. 


The bankrupt law was made for the benefit of the general 
creditor, as well cls for the secured creditor. Under it. the 
money loaner, secured by his trust deed, was as carefully pro- 
tected as the creditor without security. As it became necessary, 
from the very nature af the bankruptey law, to deprive the 
bankrupt of all power and control over his property and estate 
from the time he was subjected to the jurisdiction of the bank- 
rupt court; so it became an equal necessity to see that there 


was no interference or dealings with this property until an 


Ot 


assignee in whom the title vested was appointed. This was 
reasonable, just and equitable to all. It protected the bank- 
rupt’s equity of redemption from the insatiable grasp of the 
secured creditor with his power coupled with an interest, yet 
it in no way Impaired or destroyed this security. If there ap- 
peared a margin in the pledged property, over and above the 
debt due the secured creditor, the assignee in that case. through 
the machinery of the bankrupt court, 1s enabled to raise the 
funds and pay the debt—-the len—principal and interest, and 
thus secure said margin to be administered by the bankrupt 
court according to justice and equity. 

Counsel seem to labor under the impression that holding the 
property in “ sfa/w guo ~ between the date of the adjudication 
of the bankrupt, and the appointment of an assignee, “ im- 
«* paired ” and * defeated ~ the hen of the trust deed. We do 
not think this position sound. It only gave the assignee or his 


assigns the right to pay off and thus satisfy the lien. 


We cannot conceive why the bankrupt’s right of redemption 
when hable to be sold, under a power coupled with an interest, 
should not lie dormant until the ass gnee is appointed, and it is 
in a condition to be protected, as well as any other property of 


the bankrupt similarly situated 

[t must be conceded that on the 31st day of August, 1578, 
Robertson, the bankrupt, had the right to pay off the debt, 
and redeem from the trust deed. This right to redeem is a 
property right, and in some instances involves large fortunes. 
But Robertson filed his petition in bankruptcy August 31, 
1575. 

No assignee was appointed for him unil July 24, 1878. 
Now the court has construed the effect of filing this petition 
and adjudication thereunder, to be notice to all the world, that 


the property rights, as well as all the bankrupt’s other prop- 


rues WL by \ irtue of this petition and aaqpyudicauion unde! the 
‘ , . . , 4 ’ 7 
bankrupt law enjoined and held as a sacred fund, until an 
assignee is appointed. The power of the trustee to sell was 
_ a i 
4 | 4 ! ~ ’ ’ ‘% ¢,!] ; . | . 
NOt vETWA d. bu WICTe LS ina ide UNill ati ASSTUTICS could he 
appointed to act for partigs in interest Satisfying the hen 1s 
- ' ,* . / , 
an entirely different thing trom rezvea7Ng i 
+4 ot 4 , r The ly 
Phe Ni assachuss i> aoe § Cdl Snot point Lhe appilca- 
. ‘ ’ a 7 
tion to redeen was ther: mace hy the wife of a bankrupt, 


who did not pretend to claim under the assignee, but con- 
tended that the power of sale was revoked: the court held 
that the powell De Leh ¢ oupl d with an interest Was not re voked, 
and ot course the powel Was not, under the bankrupt act, 
suspended as against the wife. That it 1s revecab/e we do not 
contend. A suspension and a revocation are two. ditterent 
things. 

We do assert that it would be grossly inequitable to allow a 
secured creditor to absorb this enormous equity when no one 
could act for the creditors, because no assignee had been ap- 
pointed, and that the decisions and bankruptcy act clearly hold 
that the power of sale contained in the trust deed to Peabody 
was subject to the lability of suspension in case of Robert- 
son’s bankruptcy, tll an assignee could be appointed: as much 
so as if the provision for suspension had been incorporated in 
hec verba w the text of the trust deed. In fact such provision 
in point of law is incorporated in the very text of the trust 
deed. 

While it is true that the assignee takes the property sub- 
ject to whatever lien existed upon it at the date of the filing 


} : : , ] - + | . .-* of - ._- + 
of the petition, counsel utterly forget that avy credi/or secured 
, / . . } , ; 
by trust decd takes such security ia view of thi hankrupl (ai 
ii l de *SLOVLS IT revi, pre Fse ;" (qs [A MIOH s/f Ml paramount Fed- 


, , ; 
eral (aw ana ad MMONS WEE lil Le rated ams ad pari OF the text of 


Slt jr friusl decd. 


, 
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The trusi deed in » int of law reads precisely as though 


. . = ] > — es : - “te ‘ 
atter the powel oft sal tf read, ** SHCA Powe sof sale. however. 


‘shall not be exercised in case of the bankruptcy of the grantor 
oe j} Rei di if f Lei j ; — AP) if fi 4 if if (is ssi d Ce with ul per- 
"FISSION J) siti Lisle UOAHATE pi Colt) @ 
1] : +} saeranncta eels » See ' ' . 
Illustrations of this pring Iple are Treque nt, as in case of notes 


ites and decisions are regarded and 


~~ 


and bonds where stat 
spoken of as incorporated in said notes and bonds; such illus- 
trations are tamiliar to the court. and need not be cited. The 


tf the death of the vrantor Is perfect. 
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anology 1 
The state law then enters into, and forms a part of the trust 
det ad. 

If such be the case, the assignee by force ot lhe rust deed 
itself, and, as a me essary consequence, the purchaser from 
such assignee, by virtue of the very fex? of the trust deed pos- 


sesses the right to set aside such sale, succeeding to the rights 
of the grantor in such trust deed. Such right runs with 
the land to every grantee thereof. 
The fallacy thus is seen of the argument of defendants’ 
‘ t hy . ‘TY +} } ’ "y sor ge } " } } . _ r} 
counsel when they claim that the assignee alone has the right 
to exercise this right of redemption. As purchaser from an 
assignee. complainants bought whatever nights the assignee 


had. This brings us to consider another phase of appellants 


a. 


argument (oT) this subrec 


APPELLEE S A QUIRED THI ASSIGNEE’S RIGHT TO REDEEM, 


The argument of counsel for appellants announces some 
novel and startling propositions. At the bottom of page 57 
of his argument, we tind the following: 


‘If the bankrupt y court p irted with all interest mn. or con- 


“trol over the land when Mr. Hancock (the assignee) sold 1t 


i 


- 


‘subject to the prior rights of defendants, the Circuit court 
‘had no jurisdiction to hear complaints in bankruptcy con- 


rematurity of the trustee s sale. lhe assignee 


© 


‘cerning the } 


“by his own sale acquiesced in, and waived all such objection 


. 
~ 
_ 
—~ 
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— 
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‘for prematurity, if he ever had anv. leemed that his ben- 


* 


‘ficiaries were interested in the questions of the time and 


—_ 


yes mode of enfor« Ing the lien.’ 

Ilow are we to understand counsel? Are we to beleve 
that because the bankrupt court, when sold out the bank- 
+ of 


rupt’s right to redeem, lost all jurisdiction over the land, that 


no other court had the power to enforce the right the pur 
chaser bought? 


Are we to believe Congress so wicked as to enact a law 


and provide therein that the assignee of a bankrupt might ad- 
vertise, sell and convey property of the bankrupt, or a mnght 


. monevy Cone- 


of his to redeem. toa pur h iIScT. taking ct lar 


sideration therefor; and then drop such purchaser, leaving 


him without any court having the power to recover the prop. 


erty or to enforce the right so purchased? 

Are we to believe that when an assignee in bankrup‘cy ad- 
vertised that he would sell property or the right of redemp- 
tion of the bankrupt thereto, subject to a lien, that by so doing 
he waived all the right to redeem that: he would sell at such 
sale to the purchaser. That the purchaser, by making such 
purchase, changed the defeasance, into an absolute title, and 
destroyed the ver\ thing he bought: If the bankrupt court 
did part with all interest in, and control over the land when 
Mr. Ilancock sold it, subject to the prior /en of defendants, 
the Circuit court sitting as a court in chancery, could examine 
a certified copy of the record of the bankrupt court and as- 
certain the “ prematuri/y” of the trustee’s sale. In doing 
this, it would not be required LO “hear complaints ~ aS <a 


bankrupt court. 


=~ 


95 

It does appear to be the heighth of absurdity to suppose 
that because the assignee sold the claim vested in him as such 
assignee wn the manne) required hy the bankru pl law, that he 
thereby acquiesced in, and waived all object ons to ** premia- 
turity.” It was undoubtedly the intention of Congress, in en- 
acting the bankrupt law, that the assignee’s sale and deed to 
the purchaser—in a case of this kind—should transfer to him 
the whole title of the assignee, including all objections to the 
trutee’s voidable sale, together with the mght of redemption 
trom the trust deed. ‘The mere fact that he advertised to sell, 


subject to a prior lien, could no more waive any right which 


he was selling to the purchaser, then an administrator, would 


- 
pa 


by advertising the eq 


juity of redemption to land of his dece- 


dent, subject to a prior lien, or mortgage. 

Our position is entirely consistent with the opinion of Justice 
Wood, in Chapman v. Brewer, 114 VU. S., 158, quoted by de- 
fendant’s solicitors, page 55 of his brief, in a case where lands 
were sold by an assignee in bankruptcy. The justice says: 
« Neither the assignee, nor the creditors of the bankrupt 
‘estate, had any further interest in or concern with them. 
‘They had been fully administered, the purchase money had 
+ been pa‘d to the assignee, and the lands no longer formed any 
‘part of the bankrupt estate, and no proceedings in the bank- 
“ ruptcy court could have any reference to them.” That is 
precisely our cuse. 

The sale by the assignee Hlancock, and his deed to his 
grantee enurely el minated the property sold from the provis- 
lions, rules and limitations of the bankrupt law, enacted for 
the government of the assignee in bankruptcy. The purchaser 
at such sale, the grantee of the assignee, by virtue of said sale 
took the right and interest of the bankrupt to pay off the trust 
deed, and thus redeem the property therefrom. In so doing, 


if it became necessary to invoke the aid of a court. he could 


, 
’ , 
not proceed LOCC! } iT) ruoty court iar 
] > 
\\ yuld ha i tO ri) } ‘ ()] Cat Into { court 
} } ti | ’ , | ry? ty ' 
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the general court of cl his case Is In no” wis 
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analogous to the case of Sarev v. Flelton, 115 U.S. 348. 
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Ih Viis rocecd '! 1) [ bedet ii (ircu ( urt to. en- 
. . . + , ‘ ’ +* . 
won a State court And s court decided that the Curcut 

Bim ly ela , 111 ' t ) ’ wa \\ +} thy tf ity 
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court. Phat only th assignee in DanKrupte\ had this power, 

] ; { ] } _ | } : 
under th PrOVISIOTS () iT ~ PUD) act. Vhile adm nister- 
: ‘ : 4] | an " * . : ‘se 
me upon an estate im thre mnNKrupt court. In this case the 


. » 4 ae : ~ 
complainants are not SCCKING reliet mn LYN DANN like unto 


; 


that sought in the case of S rroacntl \ Tlelton, supra. They are 
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simply asking the right to redeem; a right invested in them by 
and through the machinery of the bankrupt court. This right 
possessed by them 1s like in other vested right, and the court 
of chan Cry Is the pro; ertorum f rits enfor ement. That court 
in passing Upon this claim to reaeem does not need to make 
use of any of the mag hiner\ of the bankrupt court. If neces- 
SAaPry it can @C@Xa mine the recor is of the b inKnrupl court and aAS- 
certain whether the assionee s sal ind COTTV < vance vested this 
nicht in complainants, 

13 virtue of the di cree of the bankruy t court, and the sale 
thereunder the property—the night to redeem passed into 
the purchaser, and beyond the jurisdiction of the bankrupt 
court, and is not enforcible therein. Thus the court of chancery 
in this case, commences where the bankrupt court left off. 

We do not think this question wtll bear further argument, 


and therefore pass to the subject next in order 


Tue Two Years LimiraTion IN BANKRUPTCY. 


The trustee’s sale was made on October 7, 1878, the as- 
signee was appointed July 24, 1879; the assignee’s deed to 
appellees was made June 17, 1880, and the amended and sup- 
plemental bill, making appellants—the heirs of the estate of 
David R. Greene, deceased, and their renting agent, Cum- 
mings—parties to the suit, was filed September 17, 1881. 

On this state of facts appellants contend, in substance, that 
from the date of the trustee’s sale, October 7, 1578, they were 
claiming an interest in the property adverse to that of the 
assignee. That on his appointment, July 24, 1579, the two 
years’ statute of limitations commenced to run, and continued 
to run after the sale by the assignee to appellees on June 17, 
1S8o0, and that the two years expired on July 24, 1881, and 
consequently that the cause of action was barred before their 
adverse interest was attacked by the filing of the amended and 
supplemental bill September 17, 1881. To this contention 
appellees, as already stated, make a two-fold rejoinder: first, 
that this case does not come within the statute; and second, 
that the trustee’s sale was a fraud on them, that the fraud was 
not discovered until within two years prior to filing the 
amended and supplemental bill, and the statute did not com- 
mence to run until the fraud was discovered. We will now 


consider the first proposition of the rejoinder. 


Tris CASE IS NOT WITHIN THE TERMS OF THE STATUTE. 


The limitation clause of the bankrupt act, by its terms, only ap- 
Plies to contests between an assignee m bankruptcy anda person 
claiming an tnterest adverse lo such assignee. 


The language of the limitation clause, and the object for 


g® 


which it was passed, only admit of such application. It is not 


a general statute of limitations applicable alike to all persons, 


like an ordinary statute of limitations. It 1s a special statute 


ow 


nacted for a Spe ral purpose, and only apples toa special class 


of contests, suits. brought by or against a particular class of 


persons, 7. ¢., assignees in bankruptcy. 


In Paley v. Glover, 21 Wall, 346, the Supreme court said: 


‘ This is a statute of limitations. It 1s precisely like other 


‘statutes of limitation, and applies to @// judicial contests 


“ belween the assignee and other persons touching the property 


‘ orrights of property of the bankrupt, transferable, to or vested 


il 


‘in the assignee, where the interests are adverse, and have so 
‘existed for more than two years from the time when the 
‘cause of action accrued for or against the assignee. Sach ts 
the languagein which the provision ts expressed in Section §,05§7 


‘Of lhe rez tscd Slalules. 


“It is obviously one of the purposes of the bankrupt law, that 


‘there should be a spee ly disposition of the bankrupl’s assets. 


/ 


‘This is only second in importance to securing equality of dis- 
‘tribution. The act is filled with provisions for quick and 
‘summary disposal of questions arising in the progress of the 
‘case, without regard to usual modes of trial, attended by some 


‘necessary delay. Appeals, in some instances, must be taken 


“within ten day s,and provisions are made to facilitate sales of prop- 


‘erty, compre mises of doubtful claims, and generally forthe early 


‘discharge of the bankrupt and the speedy settlement of hisesfate. 


‘It is a wise policy, and if those who administer the law could 


‘be induced to act upon its spirit. would do much to make the 


“statute more acceptible than it is. But instead of this, the 


‘inferior courts are filled with suits by or against assignees, 


‘each of whom, as soon as appoin'ed, retains an attorney, if 


‘property enough comes to his hands to pay one, and then. 


‘aust ad Of speedy sales, reasonable compromises and efforts 


eal 


Q9 
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‘to adjust differences, the estate is wasted in profitless litiga- 
‘tion, and the fees of the officers who execute the law. 
«To prevent this as much as possible, Congress has said to 


“ the assignee: * You shall commence no suit two vears after 


° 


‘the cause of action has accrued to yew. nor shall vou be har- 


* 


"2 issed by suits when the Cause of action has accrued more 


. 


‘than two years against vou. 


“¢ Within that time the estate ought to be nearly settled up 


‘and Vour functions discharged, and we close the door to all 


° 


. (itigations nol commenced Acfore il has elapsed. 
In the case of the /uternational Bank v. Fenkins, 104 Ul, 


143, 151, the Supreme court of the state said: « But it will be 


* 
* 


observed that. dv (‘+e lerms of the section, the limitation of 


r 


‘two vears is confined to causes between an assignee in bank- 


? 


‘rupicy and a person claiming an adverse interest touching any 


‘ property, or rights of property transferable to or vested in 


* 


° 


‘ such assignee.” 

The object of the limitation in the bankrupt law, therefore, is 
either to have a speedy end of all litigation, dy or agamst an 
gssignec, or that which answers the same purpose, @ speedy sale 
of the bankruplt’s interest and property. In other words, as the 
Supreme court, in ar/ey v. Glover supra, expresses it: “ A 
=s speedy disposition OJ the hank upl s assels a Before the two 
vears had elapsed from the appointment of the assignee in this 
case, the sale had taken place under which the complainants 
claim. 


Thereafter, to use the words of the Supreme court in .Sar- 


gent v. flelton, 115 U.S. R., 352: “ Neither the assignee nor 


“ the creditors of the bankrupt estate had any further interest 
“ or concern in them (certain lands). TZhey had deen ful/y ad- 
+ ministered, the purchase money had been paid to the assignee, 


“and the lands no longcr formed any part of the assets of the 


OQ 


“ bankrupt estate, and no proceeding in the bankruptcy court 
‘could have any reference to them.” 

The object of the limitation clause having been subser\ ed, 
viz: “the speedy disposition of the bankrupt’s assets,” such 
limitation clause no longer applied. The object for which it 
was enacted had ceased to exist. The assignee in this case 
sold his rights to complainants in about nine months after he 
was appointed, and thereupon the reason of the statute ceased 
to exist and the statute ceased to run. The adverse interests 
had passed into the hands of others than the assignee, and 
these others were not within the terms of the bankruptcy lim1- 


tation statute. but under the ordinary statute of limitations. 


Ordinary statutes of limitation are not restricted by their 
terms to contests between any particular persons or parties. 
Ilence the rule that when the statute begins to run it con- 
tinues into whosoever hands the property passes. 

This rule cannot apply to this case because the statute by 
its terms and fair construction is restricted solely to actions by 
and against a particular class of persons, viz: assignees in 
bankruptcy, and the two vears limitation within which the 
suit must be brought for the recovery of the property had 
not run when the assignee sold, and disposed of the property. 

That the assignee took all the equity in the property, and 
therefore a right to file a bill for the recovery of such equitys 
there can be no reasonable doubt. See dmMone other Case, 
Bartles vy. Gibson, 17 Fed., R. 2092. 

None of the cases cited in appellant’s brief are in point on 
this question. In the case of G/fford v. /le/mes, 98 U.S., 248, 
the statute had run for over two years against the assignee 
before he sold the asset, and of course the purchasers’ right 
was barred after the purchase. In the case of Jenkins v. Bank, 


106 L.S., 571, the assignee brought the suit after the two 


IO] 


years, and was correctly held to be barred by the express 
terms of the statute. 

Wisner v. Brown, 122 U.S., 219, is like Gifford v. Helmes, 
supra, the statute had been runningfor more than seven years 
before the assignee sold, and of course,the purchaser took 
nothing. We could cite many other cases where similar 
rulings had been made, but they are not in point; and we re- 
spectfully insist that no decision of this court, or any other to 
our Knowledge, can be found in conflict with the position we 
contend for on this point, and that the sound reason and jus- 
tice of the law are with us. Let us use a few illustrations. 

Suppose that among the bankrupt’s assets was a promissory 
note. If the assignee held this note two years without suing 
it he would probably be barred from afterwards suing it, and 
if he afterwards sold it, suit by the purchaser would be barred. 
but suppose the assignee sold the note within the two years, 
what reason or justice would there be in requiring the pur- 
chaser to sue in two years trom the date of the assiynee’s ap- 
pointment, or be forever barred from suit. Would not such a 
ruling tend to lessen and destroy the value of the note, the 
thing the assignee is selling?’ <A note having only a small part 
of two years to run before it is outlawed, surely would not 
sell for as much as a note which would not be outlawed until 
the ordinary statute of limitation had run, which mht be 
many years after the purchase from the assignee. 

Suppose the promissory note were secured by a mortgage, 
and the assignee failed to bring suit to foreclose for two years, 
he would probably be barred from thereafter bringing suit to 
foreclose, and if so, the purchaser from him would hkewise be 
barred; but suppose he sold within the two years, why should 
the purchaser from the assignee be compelled to begin a fore- 
closure suit within two vears from the date of the assignee’s 


appointment or tind his note and mortgage outlawed. 


1O2 
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Suppose among the bankrupt’s assets should be a piece of 
land On whicl was a detective ind voidal le tax title. with the 
tax title holder in possession: if the assignee held the bank- 
rupt’s title two years without suing he would be barred, and 
a purchaser fiom’ him thereafter would be barred. But sup- 
pose the assignee sells the bankrupt’s title within two years, 
why should the two years’ bar continue to run against his 
‘° Why should not the case then revert to the ord1- 


nary statute ol limitations and thus wr1Ve to the purchaser trom 


~ 


| 


the bankrupt’'s estate as valuable an asset as possible, so that 

he would be willing to pay the assignee a good price for 1t 
Suppose that among the bankrupt’s assets was a piece of! 

real estate, of which a squatter---a mere trespasser had 


,* 


taken, and was holding possession. The assignee must sue 
for the possession within two vears or never, and if he has 
allowed the two years to pass by without suit, no purchaser 61 
grantee from him thereafter can sue. Dut suppose the 
assignee sells within the two vears, would it be consistent 
with law or justice; Would it be fair to the creditors of the 
bankrupt’s estate, to cheapen the selling price of this asset by 
saying to the purchaser from the assignee, you must sue for 
possession within the fraction of two vears still remaining 
] 


since the assignee Was appointed, instead of the twenty years 


‘7 4 , , ‘ 
allowed vou by the common law. If vou do not enforce vou 


night within the remaining traction of two years, then your 
sori ? 7) . : | +} ty " . : thy " . ; ] sy" il] } : ; 
rlIGnte Wilk Cease, anda tiie respasser, the wrong-dadoer Wi In 


Surely Congress cannot have intended to do away with the 
ordinary statues of limitation and rules of property, any further 
than was necessary to accomplish the object of the bank- 
ruptcy statute as already stated; “ the speedy disposition of 

the bankrupt’s assets,” and when this is accomplished, Con- 


vress must surely have intended to preserve for the untortu- 


b am) 
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nate creditors of the bankrupt, all possible value in the assets, 
belonging to the estate. Surely OUr Case does not come 
within the terms of the statute. 

In this portion of our brief and argument, we have so far 
ignored the fact that appellees at the time of their purchase 
and deed trom the assignee already had pending their original 
bill in this cause. Let us now consider this branch of the sub- 


ject for ad moment. 


THe ‘TRUSTEE’s SALE WAS IMPROPER WHILE THE ORIGINAL 
Bitt WAs PENDING. 

On pape 60 ol cb py pre llants” brief, counse!] Say : - That the 
‘court was right in holding the suit as to appellants to have 
‘ originated with the amendment of June 17, 18581,” and cites 
authorities on this proposition, 

A careful examination of the opinion of the Circuit court 
will disclose that it does not hold as counsel suggests, but 
merely that in discussing the question of limitation, and the 
argument of appellants on that question, the Circuit court con- 
sidered it on that basis as being the same basis on which the 


arcument was tounded. and ended by deciding that even con- 


ceding the position of appellant's counsel to be correct, yet 
notwithstanding, the limitation had not run as against appellees 
by reason of any delay in the amendment and supplement. A 
careful study of the opimon of the Circuit court shows that it 
by no means cong edes that the claim of appellants to an abso- 
lute title in the property Is not affected by the pendency of the 
original bill. 

It is a well recognized principle, especially so in the Federal 
court, that equity, having once taken jurisdiction of a subject- 
matters, will retain that jurisdiction for the purpose of doing 


complete justice as between the parties to the controversy. 
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It is also an equally well recognized principle that the grant- 


ing of leave to amend and to introduce supplemental matters, 


especially in equity cases, rests within the sound and reasonable 
discretion of the court: and this discretion, 1f soundly and 
reasonably exercised, is not subject to review by an appellate 
tribunal. 

On the face of the original bill, it was apparent that appel- 
rT Cs Were entitled to maintain the bill in so far ctS the prop rly 
now in controversy was concerned. The case of Freedimiz’s 
Savines and Trust Co. v. Earle, t10 U. S., 710, already 
cited, clearly establishes this doctrine; but it also appeared 
from the face of the bill that there was a list of o her property 
in which Robertson was alleged to have some interest, and as 


to which. so far as it ap 


ppeared from the bill, there was no legal 
obstacle in the way of a sale under execution. Clearly it was 
within the discretion of the court to allow the original bill to 
stand with a view to granting appellees such equitable relief 
as their case might seem to require, after they had exhausted 
their legal remedy under the execution, and this is what the 
Circuit court did. 

It will be borne in mind that the Federal courts in equity 
hold to a somewhat different rule of practice from the English 
court of chancery, and many of the state courts in chancery as 
to supplementary proceedings in certain cases. Under the 
Federal practice, appellees’ original bill, as well as their sup- 
plemental bill, might almost be deemed a supplemental pro- 
ceeding to their original suit, wherein they recovered their 
judgment. This distinction is referred to in the case of J/7n- 
nesola Co. v. St. Paul Co., 2 Wall.. 609, (See 033), where Mr. 
Justice Miller, in announcing the opinion of this court says: 

“Itis objected that the present bill is called a supplemental 
“bill, and is brought by a defend int in the original suit, which 


‘is said to be a violation of the rules of equity pleading; and 
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“that the subject-matter, and the new parties made by the 
“ bill, are not such as can properly be brought before the court 
‘by that class of bills. 

« But we think that the question 1s, not whether the pro- 
“ ceeding is supplemental and ancillary or 1s independent and 
“original in the sense of the rules of equity pleading, but 
*“ whether it is supplemental and ancillary, or is to be consid- 
“ered entirely new and original in the sense which this court 
‘“ has sanctioned, with reference to the line which divides the 
is jurisdiction of the federal courts from that of the state courts. 
«+ No, one, for instance, would hesitate to say that, according 


“tothe English chancery practice, a bill to enjoin a judg- 


ment at law is an original bill, in the chancery sense of the 
“word. Yet this court has decided, many times, that when a 
« bill is filed in the Circuit court to enjoin a judgment of that 
« court, itis not to be considered as an original bill but as a 


‘* continuation of the proceeding at law, so much so, that the 


* 


‘court will proceed in the injunction suit without actual ser- 
« vice of subpaena on the defendant, and though he be a citi- 
“ zen of another state, if he were a party to the judgment at 
“law. The case before us is analogous. An unjust advan- 
i tage has been obtained by one partly over another by al per- 
“ version and abuse of the orders of the court, and the party 
“ injured comes now to the same court to have this abuse cor- 
« rected, and to carry into effect the real intention and decree 
* of the court; and that, while the property which 1s the sub- 


és ject of contest is still within the control of the court and 


. 
* 


subject to its order.” 

It is true that, in giving expression to the language thus 
quoted, the distinguished jurist was considering a question of 
jurisdiction with reference to citizenship: but this only adds 
strength to our position. If the federal court regard a pro- 


ceeding to evjorn a judgment as supplemental to the judgmem 


itself, without regard to the citizenship of the parties to the 
supplemental proceeding, how much stronger and more firmly 
vrounded are the reasons for considering a proceeding to en- 
force a judgment, and where the citizenship also would conter 
jurisdiction, to be a proceeding supplemental to the judgment. 
Appellants have not cited any authorities in support of their 
assignments of error, as to the action of the Circuit court in 
allowing the original bill to stand, and permitting the filing of 
the amendment and supplement: and we do not think it neces- 


sarv to follow this question further. 


But appellants say that they are not chargeable with any 
proceedings in the cause prior to the filing of the amendment, 
and supplement bringing them in as parties. Let us see about 
this: 

In the case of Aerrison, assignee v. Stewart, ct al., 3 Otto, 
93 U.S., 155, see 160, the late Chief Justice WaAtrTre, in pro- 
nouncing the opinion of’ the court, referred to a well estab- 
lished principle in the following language. 

‘It cannot be doubted that under some circumstances, a 
‘trustee may represent his beneficiaries in all things relating 
‘to their common interest in the trust property. Tle may be 
‘invested with such PpOWers and subjected to such ob lations 
‘that those for whom he holds will be bound by what ts done 
‘against him, as wellas by what 1s done by him. The dith- 
‘culty hes in ascertaining whether he occupies such a position, 
‘not in determining its effect if he does. If he has been made 

such a representative, it is well settled that his beneticiaries 
‘are not necessary parties to a suit by him against a stranger, 
‘to entorce the trust. Shaw Vv. Norfolk ee a eee 5 
“Gray, 171; Dipeld v. Taylor, 1 Beat., gt; Campbell v. RB. PR. 
-Cv.. 1 Woods, 370.2. lshton v. Atlanti Prank. 4 Allen 220, or 
‘to one by a stranger against him, to defeat it in whole or in 


“part. rogers v. Mogers, 3 Paige, 379; Wakeman v. Grover, 
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t ad., 34: Winslow ve MW. & P. RR. Co., 4 Minn.,317; Camp- 

* belly. Watson, Ohio, 500. In such cases the trustee is in court 
‘for and on behalf of the beneficiaries; and they, though not 

“parties, are bound by the judgment, unless it 1s impeached 
‘for fraud or collusion between him and the adverse party. 

« The principle which underhes this rule has always been ap- 


* pled in proceedings relating to railway mortgages, where a 


° 


‘trustee holds the sex urity for the benetit of bondholders. It 


e 


‘1s not. as seems to be supposed by the counsel for the ap- 


¢ 


‘ pellants, a new principle developed by the necessities of thit 


. 


‘class of cases, but an old one, long in use under analogous 


‘circumstances, and found to be well adapted to the protection 


‘of the rights of those interested in such securities, without 


. 


‘subjecting litigants to unnecessary inconvenience. 


ss Undoubtedly cases mav arise in which it would be proper 


? 


‘to have betore the court the beneficiaries themselves, or 


- 


‘some one other than the trustee to represent their interests. 


? 


‘ They then become proper parties, and may be brought in 


‘or not, as the court in the exercise of its judicial discretion 
* may determine.” 

The court says the difficulty lies in determining whether or 
not the trustee occupies such a position that his beneficiaries 
will be bound by what is done against him, as well as what 1s 
done by him, and not in determining the effect of what 1s done 
if the trustee does occupy such a position. This question of 
determining the powers and obligations of the trustee 1s one 
reason for our careful and extended review of the facts relat- 
ing to this trust. 

It will be remembered that appellant, Peabody, the trustee 
in the second, or Robertson, trust deed, was a party to the 
original bill, as was also Mr. Gallup, the trustee in the original, 
or Grow, trust deed. In considering this matter, we shall 


treat appellants, the heirs and representatives of the estate of 


[Od 


David R. Greene, deceased, as standing in the shoes of their 
deceased ancestor, through whom they acquired whatever 
rights they have in the premises, and they certainly have no 
stronger position than he would occupy were he still alive. It 
will be borne in mind that the identity of the holders of the 
notes secured by both trust deeds Was not disclosed by the 
record of either deed, and that information on this sub- 
ject was asked of both trustees without success. In fact, there 
seems to have been a studied effort to conceal such identity. 
If appellants were willing to leave their interests in the control 
of the trustees, concealing their own identity, can they now be 
heard to complain that they were not made parties to the 
original bill, one object of which was to discover their iden- 
ity? Can they be heard to dispute the power of the court to 
bind them by its jurisdiction over the trustee, who was their 
representative? 

[f they did not choose to be thus bound the court would un- 
doubtedly have permitted them to appear in the cause on their 
own account, and actin their own behalt, had a proper applica- 
tion been made. The evidence is undisputed that they had ac- 
fua/ notice of appellees’ judgment, and ot the pendency of their 
original bill, and notwithstanding this, they continued to hold in 
iorce on the record, apparently as a valid and subsisting lien, 
their original or Grow trust deed, and authorized their represen- 
tative, —their agent as appears from the testimony, —to make the 
trustee's sale while the original bill was still pending, and he 
Was In court as a party to it. 

True, it is argued, that the record of the trustee’s deed was 
record notice to appellees, that appellants were thereafter 
claiming as owners of the property. But neither in the. 
trustee s deed, nor in the release of the Grow trust deed is 
there any notice of the fact that they were the owners of the 


Grow trust deed, or that the Robertson trust deed was a mere 
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renewal of the original one. Can they, by thus tardily placing 
on record this partial notice of their claim as beneficiaries of 
their trustee and agent relieve themselves of all effect of the 
pendency of the original bill? We think not. On the con- 
trary, they will be held to full accountibility for the injustice 
which appellees suffered by reason of their conduct, and that 
of their representative, and of which they were fairly informed 
by the pendency of the original bill. 

In the late case of A’yan v. Newcomb, 125 Ill, o1, where 
during the pendency of a bill by the maker of the trust deed, 
among other things, asking for a redemption from the trust 
deed on payment of the amount found due, a sale was made by 
the trustee, under the crust deed, to a third person, the Sup- 
reme Court of Illinois held, that the power of sale was im- 
properly exercised pending the suit, and that the sale should 
for that reason be set aside, and a redemption allowed on pay- 
ment of the debt and interest. In that case the purchaser at the 
trustee's sale was brought in by amendment and supplement to 
the original bill and it was held that the purchaser was charge- 
able with notice of the pendency of the original bill, although 
no actual notice was shown, and no connection established be- 
tween the purchaser and any party to the original bill or bene- 
ficlary under the trust deed. 

The authorities cited by appellants in support of their posi- 
tion on this question are not in point. The case of J/:/ler’s 
Heirs v. Mc/utyre, 6 Peters, 61, was a case where an original 
bill had been pending for seven vears, and a supplement was 
filed, making new parties defendant, who, so far as appears 
from the report of the case, had no connection in any way, 
shape or manner with any party to the original suit, and the 
supplement sought to bring these new parties into the case, 
and attack their title to real estate not in controversy in the 


original case, of which real estate the new parties had been in 
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possession, and their claim of title shown of record for thirty- 
five years. The court rightfully held, that as to them, the 
supplemental proceedings did not relate back to the filing of 


the original bill. 


The case of / helps v. Hai/road Co., 94 | 155, was one 
where in an action at law, it was sought by amendment to the 
declaration to introduce as a new cause of action, a statutory 
penalty against which the limitation was complete In two vears, 
and the court rightfully held that the suit as to the new cause 
of action should be considered as having been commenced at 


the date of the amendment. 


The case of Crowe/ v. Nagle, 56 Ib, 437, was a mechanic's 
lien proceeding, which under the Illinois statute must be com- 
menced within six months after the completion of the contract, 
and in which class of proceeding there 1s every reason both 
legal and equitable, for requiring a prompt assertion of any 
claim against the property. Long after the six months ex- 
pired it was sought to bring in, by amendment, a new party, 
whose claim against the property had been of record without 


change tn its condition long before the original bill was filed. 


In the case of Dunphy V. Liddle. SO Hl. 2. (the citation in 


appellant's brief is erroneous in giving this as page 437) the 
proceeding was also a mechanic's lien, where it was again 
sought by amendment to bring in as a new party after the ex- 
piration of the six months, one who had originally been a lien 
holder, but who had prior to the commencement of the pro- 
ceedings foreclosed his lien, and on the record appeared to be 
the owner of the fee before the original petition was filed. In 
both these cases the Illinois Supreme court very properly 
held that these new parties were only chargeable from the 
date of the respective amendments and that the action as to 
them was barred, no concealment or fraud as to them being 


charged in either case. 
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We will not follow this subject further, believing that our 
position in what we have already said on this subject cannot 
be successfully controverted. 

We submit that we have already presented a complete ans- 
wer to the plea of limitations. We will, however, now present 


a further answer. 


FRAUD AND CONCEALMENT. 


Where the interest adverse lo that of the assignee has been 
acquired through fr smd and the fraud hasbeen conce led, the lwo 


years statute of limitation does not commence to run until the 
discovery of the fraud. 

This proposition of law has been long and definitely settled. 
The leading case on the subject is Lasley v. Glover, 21 Wall., 
342, where the Supreme court say: 

« To hold that by concealing a fraud, or by committing a 
«+ fraud in such a manner that it concealed itself until such time 
+ as the partv committing the fraud could plead the statute of 
+ limitations to protect it, is to make the law which was de- 
“ signed to prevent fraud, the means by which it 1s made 
‘+ successful and sure. * * * In construing //vs statute 
‘of limitations passed by the Congress of the United States 
“as part of the law of bankruptcy, we hold that when there 
«“ has been no negligence or laches on the part of a plaintiff in 
. coming LO the knowle ire of the fraud which is the founda- 
‘ tion of the suit. and when the fraud has been concealed, or is 


- ol such cl charac ter aS to conceal itself, the Statute does not 


‘“ begin to run until the fraud is discovered by, or becomes 
+ known to the party suing, or those in privity with him.” 


The bill in the above case was filed three years and seven 


months after the assignee’s appointment. 


In Upton v. McLaughlin, 105 U.S., 640, the Supreme 
court aflirmed the above rule, although more than three years 


had elapsed after t ignee’s appointment and before suit 


iC «ass 
Was brought. 


In Aeosenthal vy. Walker, 111 U.S., 190, the Supreme court 
again affirm the same doctrine. In that case more than four 
vears had elapsed after the assignee’s appointment, and before 
the bill was tiled. 

In all the roregomg cases ¢ ited, the suits were brought by 
the assignees, to whom the language of the statute directly 
applies. 

Traer v. Crews. ris af . §25, follows in the Same line, 
although the suit is brought by a purchaser from the assignee 
and the defendant against whom the decree for $15,000 was 
entered, was not brought into the suit until more than three 


and a half vears after the cause of action accrued. 


The « ase of Sartles v. Gihs MW, 17 Fed... 293. Was also a suit 
brought by a purchaser from the assignee, and Mr. Justice 
Harlan and Judge Bunn, in affirming the doctrine of the pre- 
ceding cases, take into consideration the fact that the purchaser 
from the assignee was also a creditor of ‘the bankrupt, and 
they refuse to allow an amendment to the answer setting up 
the statute of limitations to be filed after an answer on the 
merits had been filed; holding the previous answer to have 
been a waiver of this technical defense. 

We do not think the plea of the statute of limitations should 
have been allowed to be filed in our case at the late period 
on the final hearing—-where it was first proposed. This was 
the view of this court in the case of Aefzer v. Wood, 109, U. 
S., 187, where it was held that the question of the statute of 
limitations should be raised at the first opportunity, and cer- 
tainly before judgment. In our case it was not raised until 


after the interlocutory decree had been entered. 
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In the case of Av/hourn v. Sunderland, 130 U.S., 505, (See 
§18), Mr. Chief Justice FULLER, in announcing the opinion of 
the court, summed up the general doctrine on this subject of 


laches and limitations in the following language: 


“In answer to the defense of laches and hmitation the com- 


a 


‘plainants contend that the alleged bad faith of the defendants 


‘was not discovered by them til a short time before the bill 


‘was filed, and that they had no intelligible inform ition of the 


‘excess in charges for care and management until late in June, 


» 78-8 
157 > 


“+ Reasonable diligence is of course essential to invoking the 


* 


‘activity of the court, but what constitutes such diligence, 


* 


‘depends upon the facts of the particular case. Where a party 


injured by fraud is in ignorance of its existence, the duty to 


‘commence proceedings arises only upon discovery, and mere 


* 


‘submission to an injury after an act inflicting it is completed 


‘cannot generally, and in the absence of other circumstances, 


“take away aright of action, unless such acquiescence con- 


* 


‘tinues for the period limited by the statute for the enforce- 


ment of such right. We Bussche v. Alt, 8 Ch. D., 286, 314. 


©. 
* 


‘We hold that the « omplainants moved with sufficient prompt- 


oo 


‘ness upon discovering the fraud, and that although, reposing 


a 


‘contidence in their agents, they may have neglected availing 


‘themselves of some source of knowledge, thev might have 


° 


. sought, the di fendants cannot he al owed fo say the com plain- 


‘ants ought to have suspected them, and are chargeable with 


Ca 
* 


what they might have found out upon inguiry aroused by such 
66 suspicion.” 

Numerous other cases bearing upon the question are re- 
ferred to in the opinions we have cited. We will not follow 
the subject farther, The evidence is conclusive and uncon- 
tradicted that complainants had no knowledge of the trustee’s 


sale until April 24, 1880, at the time when hey purchased 


II4 


. — . 
irom the asslynee, and that Lie \ knew nothing of the collu- 


_ 


sive agreement until just about the time they filed their sup- 


] 


plemental bill on September 17, 1551, which was just two 
’ ' ‘ ‘ ? ° 

Vears, one month and twenty-three days afte the assignee Wiis 

appointed on July 24, 1579. 

But there is another ground under which appellees, as 
grantees of Robertson's assignee in bankruptcy claim the 
° ; ° VES , > . ‘ “7 
right to redeem from this trustee's sale, and this we will now 


iry to present as briefly cs possible. 


The AGREEMENT ALLOWING REDEMPTION. 


The agreement made with Peabody amounts to an extension 
of Robertson's right to redecm after the trustee's sale, and there- 
Sore aiuy sa c mad. A) P; abod\ Is iim n, /y (i lor thle. Aut (/ ] heovobh- 
cj /son s j MATS aT lh t/ 1CL {/ / ‘ sted fi / Is {ss I ICC and passed 
fo ap pelt rs. SO lhat (he) AOD hare if righ fo rede djl under this 


. ,s , 
Goi COLE V. 


Notwithstanding the adverse opinion of the Circuit court on 
this point, that there was such an agreement as testified to by 
Robertson, Me Allister and Smith, we do not believe any fair- 
minded reader of the evidence as vow presented will doubt tor 
ad moment. ‘To SO find 1 Is not NeCessal\ Lo find Mr. Peabody 
yuilty of any great amount of perjury. All his denials are in 
such guarded language, that a little flexibility in adjustment 
removes all contradiction. Even his memorandum of the 
Smith conversation contains nothing but what Mr. Smith, be- 
fore he Knew the memorandum was in existence, had already 
testified to as having occurred, but the memorandum does not 
purport to cover the whole conversation, and Mr. Peabody 
makes no claim to that effect, neither does he claim that Mr. 


Smith was present when it was made. Mr. Smith supplies the 
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missing parts of the conversation. To find that no such agree- 
ment was made, it is necessary to find Mr. Smith, Mr. 
Robertson, and Mr. MeAllister to be /Aree most awful 
liars. Any man may /a?/ to remember a_ conversation 
that dd occur. but no /Aree men can remember such a 
number of conversations that dd wof occur. It 1s bevond 
question the arrangement was made, be-ng first negotiated 


with Peabody in the outline by Robertson and McAllister to- 


gether; then the plan detinitely arranged by McAllister and 


Peabody, except as to the details about making the formal 
delivery and trustee's sale, then the whole arrangement fully 
cone over and perfected by Smith and Peabody, all details 
arranged “/o conserve the rents for Mr. Greene,” and the 
papers drawn and executed and possession delivered; then the 
trustee’s sale hurried up by McAllister for fear Tavlor & 
Bruce and other creditors would make trouble, and afterwards 
the matter frequently mentioned and confirmed between Mc- 
Allister and Peabody. All the papers we have in evidence 
relating to the matter are perfectly consistent with this testi- 
mony. ‘True, the agreement itself was not reduced to writing 
in detail, as it would likely to be unearthed in the bankruptcy 
proceeding, as Mr. Smith says it was carried as far as he 
deemed expedient, and under the saving clause inserted by 
Robertson in the agreement with Peabody, Robertson's agent 
was left in possession of a large part of the property at a 
nominal rent, and Wvobertson himself was left in possesson of tivo 
rooms for a year, RENT FREE. Possession of property with- 
out payment of rent is sometimes notice of a claim of interest 
in the property. 

None of these men, neither Robertson, Smith nor McAllister, 
have the slightest interest in this suit, unless it would be to 
keep the transaction secret. Take the matter from their own 


standpoint, it was simply an arrangement to place the property 
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beyond the chance of sale temporarily until Robertson could 
yo to Scotland and get money, when he was to come back and 
settle his debts, and take the property back. Even the reduc- 
tion of rent on McAllister’s lease, while providing an income 
for Robertson and his agent, would not have worked any 1in- 
jury to Greene had Robertson's plan succeeded, for all de- 
faulted payments of interest, and all taxes paid by Greene 
were drawing him ten per cent. interest, the remaining income 
of the property keep ng this well compounded, and Robertson 
would have to pay it all with this high rate of interest com- 
pounded when he redeemed, as well as the $1,009 he owed 
Peabody. This is why Greene’s agent was so ready to 
“ respect the leases granted by me, and my reservation of the 
«rooms mentioned in: Mec Allister’s leases” and why Peabody 
was so willing to manage the trustee’s sale, so that it would 
not be very public, and to withhold the release of the Gow 
trust deed from the record, and keep silent about the sale while 
talking LO appellees’ solicitor about the property the day before 
the sale. The failure of the City of Glasgow Bank upset 
Robertson's plans, and now appellants seek to consumate the 
wrong by refusing to carry out this agreement, and thus 


attempt to defraud appellees as well as Robertson. 


PLEA OF THE STATUTE oF FRAUDs. 


Appellants pleas of the « Statute of Frauds” was not filed 
In apt time and against appellees’ exception, but it does not 
apply to this case. In the case of M/oore v. Titman, 44 Il. 
372, the Supreme court uses this language: 

‘To allow the mortgagee to repudiate his agreement for 
+ redemption would be to permit him to commit a fraud on the 
“mortgagor. The statute of frauds does not apply, because 


“it Is not an attempt to enforce a mere parol agreement that 
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‘one man should buy lands for the use of another, but the 
‘equity of appellant arises from the fact that he occupies the 
. position of mortyagor to appellee and allowed the latter to 
‘buy in the outstanding title under an agreement that he was 
+ purchasing it to attend upon his mortgage and to be like his 
“own tite subject to redemption.” 

In Thayer v. Meeker, 86 Ill, 473, we find the law stated 
thus: 

“In equity a party is not permitted to deceive and defraud 
‘another by agreeing to such an extension and then disregard 
‘it and thus gain an unjust and inequitable advantage. * * 
«* The law proceeds upon the ground that to permit parties 
“to disregard such agreement would be to sanction fraud. 
* There is no inguiry whether there is such a contract as 
“would entitle one party to sue and recover on a breach by the 
“ other.” 

In Mathison v. Prescott, 86 Ill., 495, this language is_ used: 

“As between appellee and Coolidge this agreement between 
“the attorney of Coolidge and appellee was binding and _ its 
“violation whether intentionally or from more inadvertance 
“operated as a fraud on appellee. The attorney was under 
“no obligation, it is true, to make the agreement, but having 


5s 


‘‘made it. he and his chent were bound to its performance.’ 
One of the best considered cases is that of (Unzon Mutual 
Life lus. Co. v. White, 106 Ill., 67, where the court says: 


* But it is claimed that conceding such an agreement was 


‘made, it was not in writing, and is invalid and cannot be en- 


. forced. * " ” It is the doctrine of all courts of equity, 


‘that a deed absolute in form is but a mortgage if made as a 


‘securitv. and it will be treated and enforced as such. As 
“early as in the time of Lord Nottingham it was held, where 


‘a man had procured a deed for land, under an agreement to 


ris 


‘give back a defeasance, that the court would afford relief, 
‘and treat it as though the defeasance had been executed, 
f frauds was pleaded. (5 Vi- 


‘notwithstanding the statute ol 


Br wn on Statute of Frauds. Sec. 


’ 


‘ner’s Abridgment, 523: 
‘ 44t.) It was not intended by the adoption of 1 
facilitate the perpetration oft and LO protect fraud. but Lo pre- 


*. 


he statute to 


i 


7 


‘vent it. and the courts have never lent themselves to assist 


‘or protect fraud, which the statute did not sanction by its 


“6 adoption. The courts will not permit the 


! 


» Statute to be used 


‘as an engine of fraud, as its purpose was its suppression. # 
follows as there was a suthcient contract to 


¥ lt then 

“extend the time for a redemption, there was no error in 

‘allowing it, unless appellee is precluded on some other 
cLiLOW ne ca LITVi¢ cl] Clic ] | CCLiIUCdGC( ) SOTTIC OLIV 
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‘ground, It is urged that the suit was not brought 


‘ 


o 


‘ina reasonable time after the sale. (The bill was not hled 
the sale of the premises. ) We 


¢ 


‘until about three vears after 
‘do not regard the delay, under the circumstances, as unrea- 


f the company was not to buy. sel! 


sonable. The purpose of 


* 
* 


or to hold real estate, except 


¥ 


‘and speculate in real estate. 
‘where. from necessitv. it was compelled to prevent loss. 
‘Tlere. the compan) will. on redemption, receive everv cent 


. ‘ 8 a . . 
yf principal, expe nditures and costs. with full interest on all 


¢ 


‘ appellee owes the company. * * ‘Thus it is seen that 
but gets the full amount to which it is 
‘entitled under each and every agreement made with appel- 


any, having acted in bad faith with appellee, 


it has sustained ae. loss, 


“lee, The Com] 
‘is inno condition to demand hard, prompt or vigorous terms.” 


Cites: 
Rervard v. MeNewll, Rte tl.. 100 

Schoonhoven v. Pratt, 25 M., 487. 
Pensoneaun v. Pulliam. 17 Ill., § 
Stephens v. [linots Mut. Fire Ins. Co., +3 ‘Til, 


ie he: 
oe" 


Itg 


Davis v. Dresback, St Mi.. 393. 
2 Jones (oT) Mortgages, Sec T,OS 3. 


Chase v. McLellan. 19 Maine, 375. 


Dodye v. Brewer, 31 Michigan, 22]: 


-_ 
. [In another case it has been said that, “ the ground of these 
“ decisions is, that the purchaser, by his promise to bid in the 

“ property for the benefit of the owner, or, by his acts, leadin g 

‘others to suppose he 1s so doing, Is enabled to acquire the 

“property at less than its value. By reason of the fraud 

‘equity will hold him to be a trustee ex ma/ifcio, and will not 

‘permit him to interpose the statute of frauds as a defense.” 

A fraudulent agreement, resting principally in parol, is 

always difficult to prove; but we submit, that this one has 
ies, certainly been proved with far greater certainty than in many 
cases where courts have unhesitatingly decided the proof suff- 
ae cient. In our judgment, it has been proven with absolute 
certainty. 
APPELLEES CLAIM UNpER THEIR JUDGMENT TITLE. 
- 

Appellees have avight to rede m from this trustee's sale by 
reason of thetr title acquired through sale of tats property, under 
their judgment recovered agaist Robertson before the bankruptcy 
aud before the trustee s sale. 

When the assignee conveyed the interest of the bankrupt’s 
estate in this property, the injunction of bankruptcy prevent- 
ing a valid sale, was removed, and appellees were relegated to 

ri 9 all their original rights under their judgment lien, co-enxistent 


with or in addition to those rights acquired by their purchase 
from the assignee: and accordingly, they then sold under the 
Pluries execution issued on their judgment, and now ask the 


aid of a court of equity to perfect their title by allowing a re- 
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demption from the trustee’s sale: and under the evidence it 


seems to us that appellees, under this title, have some rights 
additional to those purchased from the assignee, arising from 
the occurrences, and the conduct of the appellants prior to the 
bankruptcy and trustee’s sale, which misled complainants and 
worked a sfecra/ fraud on them. The details of this wrongful 
conduct we have already given. 

That complainants, under their judgment lien and title, can 
assert this right, we do not think can be seriously disputed. 
The law on this point has long been settled and is almost ele- 
mentary. In Shirley v. Watts, . Atk., 200, Lord Epon, C. 
J., said: 

‘A judgment creditor might be let into a court of equity to 
“redeem such a mortgage incumbrance as stood in the way ef 


> " 


“his common law remedy by execution.” 

And in the case of Avuvg v. Marshall, 3 Atk., 192, we find 
this language: 

«* Upon a bill by a judgment creditor to redeem, which came 
‘¢ before Lord Hardwick, he asked for a writ of execution. 
“and upon its being produced, admitted the judgment creditor 
‘to redeem.” 

See also 

2 Story’s Equity Jurisprudence, § 1,023. 
Dunlap v. Wilson, 32 IN., 517. 

Sumner v. Wangh, 56 Ill., 5309. 

Beach v. Shaw, 57 Ull., 19. 

Freedmans Savings & Trust Co. v. Farle, t10 


ome @ 7 10. 


EQUITABLE GROUNDS FOR REDEMPTION. 


We do not dispute the amplitude of the power in the trust 


deed. neither do we deny that a default had occurred in the 
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performance of its conditions. We do not question the for- 
mality of Mr. Green's order to foreclose, and may even con- 
cede that the trustee’s notice of sale was in form a substantial 
compliance with the law, although it does not conform to the 
requirements of the statute by stating the amount claimed to 
be due: and we know that the recitals of the trustee’s deed 
are prima facie proof of their own truth. But notwithstand- 
ing all this, we still contend in all sincerity, that equity requires 
that appellees be allowed to redeem from the trustee’s sale. 
What equitable grounds then, have complainants to redeem 
under their judgment title? 

Appeilees were able and willing to have paid off the incum- 
brance when it was due, or at any time after the recovery of 
their judgment if they hal Known the correct amount of the 


been allowed to redeem. and they hada 


incumbrance, and 
right as judgment creditors having a lien on the property sub- 
sequent to the lien of the trust deed to pay off this prior in- 
cumbrance. When the solicitor of appellees first interviewed 
the trustees in the two trust deeds in reference to the effort to 
collect this judgment, he informed these trustees that appellees 
were men of means, and would be prepared to take up the 
incumbrance if there was a margin of value in the property; 
and requested of both trustees notice or information if any 
action was to be taken on the trust deeds. Appellants and their 
trustees and representatives were thus informed of the ability 
and willingness of appellees to pay off their incumbrance, 
and of their wish to have an opportunity to do so 
before the equity of redemption should be cut off, but 
appellees were prevented from thus paying off the incum- 
brance by the wrongful and improper conduct of appellants, 
and their agent, in connection with the conduct of Robertson 


and his agent. 


By leaving the first trust deed unreleased of record, they 


] 


lett the property apparently nal uimbered tor 7 0,000, when the 
. ’ ’ - ry ' . 
actual IncumbDrance Was ONLY OM 35.000 When appellees lt)- 


‘ ’ } . —e.. . . 
quired of the trustees to Know whether or not this condition 


’ ’ ' } ’ ; ‘ ? . ‘ . 

ot the record correctt\ represe ted the tacts. the mntormation 
thy ' ‘ } t ' lay ? t | hy : t] bh } 

CIVeT) Cileiy) is StitC il is {) CiLIC é LiCl ; | iC Vv ¢ era! OUT 


trust deeds were in force as representing different debts. and 
tnat thy property Wills reall subiect to the two mcumbrances. 
and we have no doubt but what this intormation, in so tar as 
it was given by Mr. Peabody, was intentionally given «in such 
a Way as to misi ad appellees in the matter. We think that itisa 
fair inference to say that the release of the first trust deed was 
In) entionally with he ict Irom the record, and that the tailure ot 
Mr. Peabody to give correct information, and his making mis- 


| / 


Wading statements mducing’g a mistaken conclusion as to the 


*- i .} — ' __ 
facts. was intentional. and probably Al the re que st ol Robs rt- 
, } . . " . 
Son. SO aS to prevenl appelieces Irom taking action avainst this 


property under their gudgment At that time $70,000 might 
have been all the property would sell for. Peabody said the full 
amount of the second trust deed had been advanced to Robert- 
son, and Robertson had already stated that he had raised $15,- 
000 on the property through the new loan he was nevotiating 
through Peabody, and offered to pay appellees this $15,000 in 
compromise of their judgment. Now, here was the mortgagor 
saying he had raised $15,000 by this mortgage, and the trustees 
through whom the loan had been negotiated saving that the 
full amount of the $35,000 had been advanced to Robertson. 
Would not any inguirer, under such a state of facts, be justi- 
tied in believing these statemen's to be true? Appellees be- 
heved them, and sought to reach the money which they sup- 
posed Robertson had thus realized. They supposed he had, 


probably paid part of it on the first mortgage and reduced 11 


by some amount, but they had no knowledge on the subject. 


Chey did not know that the interest was in default on the trus' 


If. w he a the ‘ inquired oft Nir Peabody Aas to who } eld 
informed them that it was David R. Greene. 


the, could responded with \Ir. Greene and tound out 


interest was in default. 


, 


olicitor again applied to Mr. Peabody for 


information about thi property, oniy one or two davs betore 


was informed and led to belicve that Pea- 


the property as mortgagee in pos- 


the property was being ap- 


plied on the mortgages. McAllister, Robertson's agent, gave 
—_ 
the same information at the same time It was in fact true, o” 


lAhatl day. All ’ ; ; { ’ “i . 1 an , a accepung if 


~ 


as true: 

: ie! ; 

but. there : hen advertised ; rustee sale. which was to 
} ‘ } pw ] } io . ; 

be made the next day, October 7th, and would entirely term1- 


of Peabody continu- 


mortea in possession, David 


_ 


Greene, Peabody's principal, was 


go into possession as 


absolute ownet he property, and appellees would be for- 


‘r cut oft and barred rom any richt ot redemption of the 


property. 


inquiring about it, coupled 

with the inquiries whi ‘being made, was suthicient to in- 
form appe llant’'s trustee and representative that appellees were 
desirous of prot ing the interest which they had acquired in 
their judgment lien, and 1t was his duty 

formed appellees’ solicit r that this relation of 
sion would be terminated on the next day 
which he had already advertised. rather 
than to conduct the nversation in such a way as to leave the 


Impre ssion that th was nothing then in contemplation which 


T 
> i 

1] +} | ; : ‘ ' 
would termina ne relation ol mortgagee In possession. 


Why did Mr. Peabody hold back the release of the Grow 


trust deed, after having twice written Mr. Greene that it should 
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be recorded before the Sclit took place, and. utter having re- 
ceived Mr. Greene’s definite direction to so record itr It is 
idle to say that he may have foryotten it, or that he did not 
deem 1 important. Ilis owu letters show that he had not for- 
+4 +f : ~ | ‘ : 1] \] - (; . ? 4 os : } ‘oo 
rotten it. for he-twice calls .VIr. Greene 8s attention tothe neces- 
sity of recording it. He knew that appellees were hindered 


by it in the collection of their judgment. Ile al-o knew that 


if any one should by chance learn that the trustee's sale was 
to take place, and should also learn that there was a prior un- 
released deed standing of record against the property they 
would not bid at the sale. and we think that we are justified In 
saying th it Nir. Peabody faued LO record the release tor the 
purpose of hindering appellees in the collection of them judg- 
ment. 

The selection of the Weekly Journal as the medium for the 
publication was also wrong. Probably not one of all Chi- 
cago s million inhab.tants, aside trom those direc ly connected 
with the Journal office ever saw a copy. of the .Weekly 
Journal in their lives, unless they might have accidently seen 
one some where out in the country among the farmers. Mr. 
Peabody knew this. It will not do to say that Mr. Peabody 
selected this paper because he did not know of any proper 
paper in which to publish the notice. The evidence of Mr. 
Eames and Mr. Lawson shows that there were a number of 
newspapers at that time published tn the city, which would in 
all respects have met the requirements of the law, and which 
had a regular circulation in the city ran 
sand LO forty thousand copies, and where the rate ol charge 
tor the publication would not have exceeded that ol the 
weekly Journal, and in some of these papers t 
not have been more than about half that paid by Mr. Peabody. 
Smith and McAllister both swear that Pe tbody put the notice 


in this paper for the purpose of keeping it trom publicity, and 


we think their testimony must be believed. If then, the trus- 
cee, the repre sentative and agent ol appellants, intentionally 
gave to appeilees informaion which induced them to believe 
that the property was subject to two incumbrances, instead of 
only one; if he afterwards informed them that he was in pos- 
session of the property as mortgagee. and gave this informa- 


tion in such a way as to induce the belief that no change in 
that relation was contemplated, and suppressed the fact that this 
relation was to be terminated the next day. If he intentionally 
withheld from the record the release of the Grow trust deed to 
discourage competition at the trustee's sale: if he intentionally 
selected the Weekly Journal in which to publish the notice, for 
the purpose of keeping it from the Knowledge of the public 
generally, and appellees’ solicitors in particular, if he appointed 
the place of sale at the door of his own private office, to still 
further prevent publicity; if he did any one or more of these 
things, then we submit that the trustee's sale should be set 
aside on the application now made by the appellees. On this 
proposition we refer to the following authorities, as defining 
the duties of a trustee, and the degree of Care required ot 
him in the conduct of his trust, and the consequences of im- 
proper conduct on his part. 


In 2 Perrv on Trusts. Sec. 602~—0, 2d Ed.. the author says: 


«Trustees and mortgagees in the execution of their powers 


| 
4 


‘‘must use the utmost good faith towards all parties in inter- 
est < this prop sg/ion cannol he lo strongly slated and enforced. 
« They must act impartially for every person who has any 
‘rights in the estate. They must use every effort to sell under 
. ever possible advantage ol time. place and publi ity. They 
‘must use their discretion, so far as they have any, in an intel- 
«ligent and reasonable manner. A mortgagee is bound, in the 


_ 


‘exercise of his power, not to use it to oppress the debtor. nor 


“to sacrifice the estate. If he unfairly or unnecessarils pre- 


. . . . ’ 
jucices the rights or interests of the mortgagor, or any olhcr 


‘party, the sale may be set aside. 

In Burr v. Borden, 61 Ml., 259, the late Chief Justice LAw- 
RENCE, said: ‘Counsel for appellants repeatedly cite, and 
‘‘with emphasis of italics, the language of the court in Loug- 
“ worth v. Butler, (3 Gil., 44), that sales under a power in a 
* mortgage will be set aside on ‘the s pro / of of fraud or 

untair conduct.’ NORD A would have been 
‘‘ more accurately laid down by the court if it had said + upon 
“ proof of the slr oh lest fraud Or nuniusya’W conduct. * owers of 
‘this sort are regarded with such jealousy by the courts, that 


‘sales under them. if attacked in due season, and before the 


‘claims of third persons have intervened. will be set aside if 


‘not conducted with complete fairness.” The same doctrine 
is fully upheld and various improper acts pointed in the follow- 
ing’ Cases. 
Matthie v. Ikdwards, 2 Coll., 48o. 
Floward v. Ames, 3 Met., 311. 
lalumv. flalliday, 39 Mo., 428 
Ventres v. Cobb, 105 Ill., 33. 
(ro0de ££ Comford, 39 Nlo.. 320. 
Longworth v. Butler, 3 Gil., 44. 
Reieney v. Small, 60 Ill., 416. 
Meacham v. Steele, 93 MUl., 135. 
flay v. Rangle, 77 Ml., 500. 
Davis v. Dresbhack, 81 Ni. 39: 
heose Adie tdi Vv. Miller. O4 IHl.. 297]: 
WMellarry v. Shenk, 88 Nil., 837. 
Laylor v. Elliott, 32 Mo., 135. 
Cassidy v. Cook, og Ill... 285%. 
Webber v. Curtis, 104 Ill, 309 
Olcotl v. Byrie. 


L7 
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In the case of J/eacham v. Steele, 93 Ul., 135, the advertise- 
ment was in the Chicago Weekly Journal, the same paper as 
that selected by Mr. Peabody, and the Supreme court set the 
sale aside for improper conduct on the part of the trustee, and 
referred to this publication as having been a part of the im- 
proper ¢ onduct 

In the case of A/rn/ v. Lewrs. 61 Ill. 200. the notice of the 
sale was published in a remote part of the county, and the sale 


Was set aside. 


In the case of HWebber v. Curtis, 104 Ill., 309, the notice of 
the sale was published in a newspaper of small and doubtful 
circulation, and the sale was hkewise set aside. In all three of 
these cases there was also other evidence tending to show that 
the trustees were endeavoring to keep the fact of the sale con- 
cealed. 

It must be borne in mind that this sale was made some year 
and a half before the debt secured by the trust deed matured 
by the terms of the note evidencing the debt. The note at the 


hy 


time of sale hay ing been declared due by reason of the default 


in the payment of interest. Appellees had no means of learn- 
wn of such default. save through the parties pers lly cog- 
ney iC ls le & ‘ pre L1C¢: personally cog 
nizable of it, or the possible discovery of the advertisement of 
sale atter a de laration a? forfeiture tor such default. ‘This Was 
one reason why thev re quested ot both trustees Some notice or 
information if anv action was to be taken by wav of a fore- 
closure. ‘This re quest, as appare ntly every other right of ap- 


| 


pellees, was utieri\ disregarded. 

It will not sutlhice to say that Mr. Peabody could have had 
no interest in Keeping the sale secret. If appellees learned of 
the sale, and thereby Robertson's plan failed, Peabody would 
never receive the 51.000 which Robertson owed him. But if 


the sale was ke pt secret, and Robertson was enabled to carrv 


12S 


out his plan and take the property back, then Mr. Peabody 
would receive his $1,000. Many men have been bought for 
less than $1,000 to do things much worse from a moral stand- 
point than what was done by Mr. Peabody in this case. 
Appellees also make a technical objection to the sale in that 
the property was sold ev musse, instead of in parcels. They 
offered the testimony, of eight witnesses, real estate dealers of 
experience in the city of Chicago (Rec., 150 to 178), who all 
testified that the propert\ would have sold at that time to 
much better advantage in parcels than ev masse. That owing 
to the depressed condition of financial affairs, it was much 
easier to find buyers at good prices for smaller parcels than 
for such large investments, and that if the property had been 
properly put on the market, the hotel part of it alone would 
undoubtedly have sold for enough to pay the incnmbrance, 
] 


leaving the two residences on Sheldon street Clear ol incum- 
brance for the satisfaction of appellees’ judgment. 

On page 160 of the record will be found a plat which ex- 
plains the situation of the property. The printers’ in domg 
their work, do not seem to have drawn the plat according to 
a scale, but it sufficiently describes the property for all practi- 
cal purposes of this case. 

We do not contend that the sale en masse would alone be 
ground sufficient to set aside the sale, but it is a circumstance 
which the court may properly take into consideration in pass- 
ing upon the entire case. 

At the trustee’s sale appellants bid in the property for 
$30,000 and it was worth at the time at least $65,000 beyond 
any doubt. The mere inadequacy of price we admit would 
not alone generally be deemed sutlicient ground to set aside a 
sale unless the deficiency was of so glaring a character, as to 


furnish unmistakable evidence of fraud in the making of the 


. 
4 sale. But the Insulhiciency ol} the pI ice msa circumstance which 


' the court may well { ik Ilo consideration in passit upon the 


1g 
other questions in the case, and in investigating the prapriety 


. 


ot the conduct Ot he trustee. 


, 


Independe nt of the que stions arising out of the construction 


] ] ‘ ‘ . } ; = } }: , 
of the bank: UplcyV as which we have already discussed, we 
+f ] } why >| » Fi ‘ syert * : | | ] ’ | " : . 
irmiy Dehneve that a cou OF eguily should set asia this trus- 
tee § Sale, and iet appellees in to fre lee nm) On the eround of 
their being judgment creditors of Robertson, and in conse- 


_~ 


, , 
quence Oo! tne matters hereinpdetore stated. 


y 
7 
4 

a 


PELLANTS EXCEPTIONS. 


\ 
; 


— Appellants’ sixth assignment of error is to the overruling ot 


their exceptions to thi \laster’s report, the exceptions (Rec.. 


340-355) were in fact to the merits of the prior decision of 
: he court. The reference to the master rel tate 
| tne coul ne rerterence »>the master was merely to state 
‘ ly os } } 1} 
tne account. \ houg h. aS already stated, appellees made a 
: motion to strike thes ACE ptions trom the hles as contrarv to 
| the chancer, pr Clice, Vet the Court avain heard the whole case 
°e0 —_ 4] 4? , 5 +4 7 ; 
ind OVeTTruied i rs Of} the Tr)¢ ILS W IMNnot see 
’ | a a 
that there is any qu n arising here which has not been 
ilready CONnNSIGCeCTeC iT ss We are unadDie [0 See an\ point in 
? P , 
: ] j . ] | } « 
the exc ption, there | De one Wwe Cannot see, and wil there- 
fore briefly presen L| iutho ies to show that the exceptions 
| ] _ , ™ . . -_ 
should have been overruled or stricken from the files as 
. } ] { ‘ 1 } ‘ iain } 
Impropel pieading, | ev had not been overruled on the 


he exceptions are in the nature of assignments of error 

} ' , e¢ ; > ‘ Dine | 
and cannot be supported except in opposition to all recognizes 
, . ‘ 


chancery practice. Not one of them was taken to any finding 


* i. ’ ; — 9 
of the master. and it 18 well settled supposed errors cannot 


be reviewed on exceptions to a master s report. 


National fora \ SPravuc, > Sor i. (sreen (N. 


Damel’s Ch. Pr., Vol. 2, page 297, note 4, (5 


a ‘ } ; ‘ | 
()n luly 30, 1077, ippebeecs Mdement was rendered avainst 

} { > — to ] lates % *- . ~ . 
Robertson ior P2I.780.71I. and credilumneye on nis tne Ds,.O8 2 
| , —s a 


. : ] ; ‘ , } . ‘ ? ’ ] | ’ 4 
received lune [4, LOoo, [rom Robertson's estate in DaNKrUptley, 


Ee. i) ~ 7 ‘ | ? ae ae ’ “S| flyers ' ~ still ih} 7 ry?) ' 
and neurin SiN or Cree. Pere , EErere \ ni due to tppel 


~~ i 
lees, on April 1, 1586, the sum of $25,456.35. 
( )y ls , , roa7 7 yet ~ " } boars rye*T oye? »ryT? i] 7 ae a 4 7 | 
PD eULY @ 4e jis )U cv Cit \ DCTOPEC APPeies PeCcove»res 


judgement, David R. Greene recorded his trust deed, which 
Was tO draw seven imnnd a halt pel cent. interest trom April Se 
1877. and was for $25,000 


ié 


: } } 
Krom that qdate to \pri r. 1856, the holders of that note 


PCELV CCl 11) crreyss ra cryye rrary) Tiye ryrayryve , \ ~ _ fis" tea, Seg, 
a ‘ ; ‘ ) an 3 * ‘ tt ; ; ; ; . -« ‘ mr j 
and atter making all conceivable Geductions ol 23,020 O7 
i ? > 7 Z 
\dmit receivi i, A Met MICOME Clicee cecseeos Smee Gl 
A ol of +} - 
and the court decrees still due them eae — 15.342 SO 
“a * . oe A - : % ™ , om 
hey will receive net in nine years.......... 965,404 67 
. a3 } ; - 
iM SATISIACTION OF 2 GODT OF... ccccccses véwe 35,000 OO 


ry* , : ‘ . ’ 
Lhey will receive in interest just.........+-+ $30,404 67 


being about nine per cent. simple interest on their loan. 


Appellees Can pct\ this Suh and still SAvVC the remainder ot 
their judgment out of this property, while appellants wil 
receive their own with usury, and full payment of all their 
expenses; even the costs of Peabody's trustee's sale. Surely 
they cannot complain of any loss by reason of the delay. 
Where could they have found any better investment for their 


money than a nine per cent. loan lrue.if thev were allowed 


Lo keep this property thev would do better Vet, Phe, could 


I 
} ’ » . . 
sell the property tor ®-= 5.000 or B0O0.000 more than they will 
get if it is redeemed. But where will appellees get their 
S28, $50.30, with about four vears’ interest stil to be added to 


it, and only drawing six per cent. since the date of the judg- 
ment: 

lt may be said this court has nothing to do with this; that 
if only has to do with the leval questions. We submit that 
this court should consider these questions. In this case it is 
sitting as a court of equity, and should and will consider the 
equitable features of the case. It should. and no doubt will 
see to it. that one creditor shall not absorb that which. before 
these latter days of m1 lonaires, would have been called a for- 
tune, while other creditors, who have been all the tme strug- 
gling along, under the clouds and in the darkness cast over 


+ 
t 


them by their more fortunate rival. are left hopelessly en- 


: 


tangled in the confusion of powers coupled with an interest, 


: ] } = } ‘ 
paid but UNCAanCe led MM UMOTANCCS, MIS ading and faise State- 


: ‘ a ,” : . . j J ‘ 

ments of agents, pit MCL Pudlicalions; and secret, pu tit, 
Hction held . He vl ith whicl llants | 

auctions, Heid 1) Précale PMACES, Withh Wilich dppeualts iave 


enveloped them 
Counsel says, on pages 42 and 43 of appellants’ brief, that 
the amount of the decree allowed appellants, April 1, 1586, 
is larger than the amount due at the time of the trustee's sale 
l that tl 


: ] ° ry ; srgat "sa “ i .* ° : ? 
eight vears before. and that therefore the property does not 


even pay interest on the loan. 


ee 
a 


them in what we believe to be the right, and save them from 
what we believe would bea great wrong—a “ross Injustice-—has 

~ > > . 
impelled us to leave nothing unsaid which we deemed neces- 
sary to a fair presentation of the case, and tirmly believing 
that the cause ol! appellees should prevail, we leave the Case 


with vou All of which ts respectfully submitted. 


7 
ees VOC oy. 
f ie, 4 -— 
Leberts JJ Solicitor for Appellees. 
ATs NMeCoy. 
CHARLES E. Popr. 


(jf Connsel for Abpellees 
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EDWARD M. MCGILLIN VS. MILTON H. BENNETT ET AL. 1 


] Pleas in the cireuit court of the United States for the north- 

ern district of Illinois. held at the United States court-rooms 
Wn the CILY of Chicago, inn othe district aforesaid, betore the Ilon. 
Henry W. Blodgett, district judge of the United States fer said dis- 
trict, on Monday, the twenty-sixth day of July, in the July term of 
said court, in the year of our Lord one thousand eight hundred and 
eighty-six, and of our Independence the one hundred and eleventh 
vear. 


WM. H. BRADLEY, Clerk. 


NORTHERN District o¢ ILLINOIS. 


Micron Hl. Bennetrr and Rorert L. DUNMAN 
LOS? 1. 


Kpwarkp M. McGinnis } 


De it reine rm be re d that on the second day of October, LSS. Came 
the defendant, by his attorn Vs, an | filed in the othee of the clerk of 
the cireuit court of the United States forthe northern district of Ihi- 
hols, at Chicago, in said district, his bond for costs, and also at the 
sume time filed a transeri 


pt of a record from the superior court of 
Cook county, [llinots. It) snd above ntith d Cause : which sald hond 
and transeript are, respecuy' lV, in the words and hgures following, 
LO WIL: 
2 UNITED STATES OF AMERICA, 


Northern District at [// nos. } —s 
Circuit Court. October Term, A. D. 1885. 


Mlrpron~ HL. Bexnetr and Rorertr L. Duncan’ 


I's -In Attachment. 
Epwarp M. MecGitnin 


| enter hives lf “ curity for costs in this CAUSC, and promise to pay 
all costs which may accrue to the opposite party in this action, or to 
any of the officers of ths court; and, in default of payment by the 
said defendant of any costs ordered or adjudged to be paid by said 
defendant. hereby agree and stipulate that execution lay issue 
against my property for any costs taxed against said defendant in 
this cause. 

Dated this second, 2nd, day of Oetober, A. D. 1585. 


GEO. C. FRY. 
(Endorsed :) Filed Oct. 2, A. D. 1885. Wm. H. Bradley, clerk. 
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; UNITED STATES OF AMERICA, 
State of linois. f ounty ot Cook. } 


SS. 


Pleas before the Honorabl Joseph I. Crary, One the judges of the 
superior court of Cook county, in the State of Illinois, holding a 
branch court of said court, ata regular term of said superior court 
of Cook COUNTLY, Ly (Tut) and holden il the court-house in) the city 
of Chicago, in said county and State, on the first Monday, being 
the seventh day, O] Sept niber, in the year of our Lord one thou- 
sand eight hundred and eighty-five, and of the Independence of 
the United States of America the one hundred and tenth. 


Present: The llonorable Joseph Ie. Crary, judge of the superior 
court of Cook county ; Julius 8. Grinnell, State’s attorney; Seth F. 
Hanchett, sheriff of Cook county. 


Attest ; ' PATRICK McGRATH, Clerk. 


Be it remembered that heretofore, to wit, on the 29th day 

of July, in the year-of our Lord one thousand eight hundred 
and eiglty-tive, there was filed in the ofhice of the clerk of the supe- 
rior court of Cook COUNTY a certain affidavit for attachment, attach- 
ment bond, and bond for costs, which are in words and _ figures as 
follows, to wit: 


STATE OF ILLINOIS, } 
/ 


soni of Coak. ¢™ 

Milton Hl. Bennett, being duly sworn, savs that Edward M. 
MeGillin is indebted to aftliant, Milton Hl. Bennett, and Robert L. 
Dunman, after allowing all just eredits and set-offs, in the sum of 
one hundred and forty thousand six hundred and fifty dollars for 
damages caused by the non-fultillment DV said Edward MI. MeGuillin 
of a certain contract in writing between said parties for the sale 
by said Milton Il. Bennett and Robert L. Dunman to said Edward 
M. MeGuillin of certain cattle, live stock, eoods, wares, merchandise, 
and property, said contract having been executed on April 16th, 
A.D. 1855. 

And this deponent further states that the said Edward M. MecGil- 
lin is not a resident of this State, and that his place of residence 1s 
at the citv of Cleveland, in the State of Ohio. 

And further depons nt saith not. 

MILTON H. BENNETT. 


Subseribed and sworn to before me this twenty-ninth day of July, 
A. DD. 1885. 
” | SEAL. ] CHARLES B. McCyY, 
Notary Publie. Cool f aunty. 


Attachme nf Bond. 


Know all men by these presents that we, Milton H. Bennett and 
Robert L. Dunman, as principals, and Allen Gregory and Lewis R. 
Hastings, as sureties, are held and firmly bound unto Edward M. 
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MeGillin in the penalsum of two hundred and eighty-one thousand 
three hundred dollars, lawful money of the United States; for the 
payment of which said sum, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and 
St verally, by these presents. 
Sealed with our seals and dated this twenty-ninth dav of July. A. 
D. 1885. | 
The condition of this obligation is such that whereas the above- 
bounden Milton H. Bennett has, on the day of the date hereof, prayed 
an attachment out of the superior court of Cook county, at the suit 
of Milton H. Bennett and Robert L. Dunman against the estate of 
the above-named Edward M. MeGillin for the sum of one hundred 
and forty thousand six hundred and fifty dollars, and the same 
being about to be sued out of said court, retarnable on the third day 
of August, A. D. 1885, tothe term of the said court then to be holden : 
Now, if the said Milton H. Bennett and Robert L. Dunman 
() shall prosecute their said suit with effeet, or, in case of failure 
therein, shall well and truly pay and satisfy the said Edward 
M. MeGillin all such costs in said suit, and such damages as shall 
be awarded against the said Milton Hl. Bennett and Robert L. Dun- 
man,-| their] heirs, executors, or administrators, in any suit or suits 
which may hereafter be brought for wrongfully suing out the said 
attachment, then the above obligation to be void ; otherwise to re- 
mainin full foree and effect. 
MILTON H. BENNETT. [seac.] 
ROBERT L. DUNMAN, oes, 
By MILTON H. BENNETT 
ALLEN GREGORY. SEAL. 
LEWIS R. HASTINGS. ore 


Security hor ( ‘nats 


STATE OF ILLINOIS, | 
f ountly of Cook. } 


» & s 


Superior Court of Cook County. 


Mitton H. Bennett and Ropert L. DuNMAN 


Epwarp M. MeGtnuin. 


I do hereby enter myself security for costs in this cause, and ac- 
knowledge mvself bound LO pay, or cause to be paid, all costs which 
tuay accrue in this aetion, either to the opposite party or to any of 
the officers of this court, 1n PUPFSUANICE of the laws of this State. 

Dated this 20 day of July, 1885. 


7 McCAY, POPE & McCAY. 


And on the dav and vear last aforesaid, July 29th, A. D. 1885, 
there issued out of the office of the clerk of said court a certain 
attachment writ: which writ, with the return of the sheriff thereon 
endorsed, is in words and figures as follows, to wit: 
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‘ ciT if} ment 1] rit. 


STATE OF ILLINOIs, | 
(nol: County. } 


The people of the State of Illinois to the sherill of Cook county, 

Greeting : 
Whereas Milton IL. Bennett hath complained that Edward M. 
MeGuillin, defendant, is justly indebted to Milton Il. Bennett and 
ntiffs, to the amount of one hundred and 


Robert L. Dunman, plaintiffs, to 
forty thousand six hundred and fitty dollars and — cents. and that 


the said Kdward M. MeGillin is not a resident of this State. 

And the said plaintiff having given bond and security according 
to law, we therefore command you that vou attach so much of the 
estate, real or personal, of the said defendant, Edward M. MeGuillin, 
to be found in your ¢ unty as shall be of value suflicient to satisty 
the said debts and costs according to the complaint, and such estate 


so attached in youl hands to secure or so to provide that the same 
may be liable to further proceeding thereupon according to law, 
ana thiset vou summon thie suid cle it ndant. edward MeGillin, 
5 LO appeal and answer thi complaint of the said plamtiff at 
aterm of said superior court of Cook county to be holden at 
Chicago, in the county of Cook, upon the seventh day of Septem- 
ber next, and that you also summon James HH. Campbell, Joseph 
Lancaster, E.R. Menthe, and The Drovers’ National Bank and such 
other persons as Vou shall be required by the said plaintiff, as vur- 
hnishees, to be and appear at the said court on the said seventh dav 
of Septem bi rnext, then and there to answer to what nay be object d 
against them, when and where you shall make known to the said 
court how you have executed this writ; and have vou then and there 
this writ. 
Witness Patrick McGrath, clerk of the said court, and the seal 
thereof, at Chicago, in said county, this 29th day of July, A. D. 
ISSDS. 


P. McGRATH, Clerk. 


Served this writ on the within-named James Hl. Campbell, as 
garnishee, by reading the same to him, this 20th day of July, 1885. 
SETIL F. TIANCHIETT, Sherif, 
By J. TL. BURKE, Deputy. 


by virtue of the within writ of attachment I did, on this 29th 
day of July, 1885, levy upon all the right, title, and interest of the 
within-named defendant in and to the following deseribed real 
estate, to wit: . 
vy About S4 aeres of land in that prune of Crosby and others’ 
subdivision of the south one-half of section five (5), town. 37 
N.. lt. lo east, ot oa ¥ M.. l\ Ing West ol | he h. l. and li. Rey, in ( ‘ook 
county, Illinois, 
SETH F. HANCHETT, Sherif, 
By W. H. GLEASON, Deputy. 
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And afterwards, to wit, on the 25th day of August, A. D. 1885, 
there was filed in the office of the clerk of said court a certain mail- 
ing notice, which is in words and figures as follows, to wit: 


Atlachme nt. 


STATE OF ILLINOIS, } 
( ounty of ( ook. } 


Superior Court of ( ‘00k County. 


Mitro~w H. Bexnsnerr and Roperr L. DuUNMAN 
s. . No. US19Y. 
kpwarp M. McGinn | 


[. Patrick MeCrath, clerk of the superior court of Cook county, 
in and for said county, in the State of Illinois, do hereby certify 
that on the 25th day of August, A. D. 1885, I sent by mail a notice, 
a COpy of which is hereto attached, marked Exhibit “A.” to the fol- 
lowing defendants and addressed as follows: 

One copy to Edward M. MeGillin, Cleveland, Ohio. 


P. McGRATH, Clerk. 
Exuipit “A.” 
10 Publication Notice in Attachment 


STATE OF ILLINOIS, } 
County of Cook. ) 


» ae : 


Superior Court of Cook County. Si ptember Term, A. D. 1885. 
Mitton H. Bexnetrr and Roperr L. DUNMAN 
No. 98199. 


is 


Epwarp M. McGrIrriy. } 
Attachment. 


Publie notice is hereby given to the said Edward M. MeGillin that 
i writ of attachment issued out of the office of the clerk of the supe- 
rior court of Cook county, dated the 29th dav of July, A. D. 1885, at 
the suit of thesaid above-named plaintiffs and against the lands, goods, 
chattels, rights, Moneys, credits, and effects of the sald defendant, 
Edward M. MeGiilin, for the sum of one hundred and forty thousand 
six hundred and fifty dollars, directed to the sheriff of Cook county 
to execute : 

Now, therefore, unless you, the said defendant, Edward M. MeGil- 
lin, shall personally be and appear before the said superior court of 
Cook county on or before the first day of the next term thereof, to be 
holden at the court-house Wn the city of Chicago, onl the first Mon- 
dav of Septem der, A. D. 1885, clve bail and plead to the said plain- 
tiffs’ action, judgment will be entered against you and in favor of 
the said plaintiff-, and so much of the lands, goods, chattels, rights, 
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moneys, credits, and effeets attach d as may be sufficient to 
1] satisfy the said judgment and costs will be sold to satisfy the 
same. 
P. McGRATH, Clerk. 
McCAY, POPE & McCAY, Attorneys. 


And afterwards, to wit, on the 27th day of August, A. D. 1885, 
there Wiis “filed in) the oie of thas cle rk Ol said courta certall decla- 


ss 


ration, which is in words and figures as follows, to wit: 


STATE OF ILLINOIS, | | 
(nok (County, } , 


ln the Sup rior Court of Cook County September Term, LSSo. 


Micron If. Benxerr [and] Roperr L. DuNMAN 


EKpwarp M. McGtnuin. 


Milton H. Bennett and Robert L. Dunman, plaintiffs, by McCay 
Pope & McC uy, Uh ir atiorneys, complain of Edward M. MeGuillin, 
de fe nilant, « ta }) le; a of tre Spuass On the Cuse Ol) promises— 

lor that whereas the said plaintiffs, before and at the time of mak- 
Ing of the written agreement and undertaking of the defendant 
hereinafter next mentions dd, were engaged in the business of hiahag- 
ing and vuperating LWo large ranches situate in the Indian ‘¥ rritory, 
near the junction of the Arkansas and Cimaron rivers, one leased 
from the Cherokee and the other from the Pawnee Indians, and 

they also owned and possessed a large amount of personal 
12 property situate upon and connected with said ranches, such 

as cattle, horses, hogs, mules, wagons, harness, wire fences, 
buildings, and general ranch outfit. 

And the said defendant, being desirous of purchasing the said per- 
sonal property and ranches from the plaintiffs, and the said plain- 
tiffs, at the speci al instance and request of the said defendant, sold 
‘de livered the said personal property and ranches to the defend- 
ana according +0 the terms of a written agreement cxe- 
y the plaintiffs and defendant on the sixteenth (16) day of 
A. DD. 1885, at Kansas city, Missouri, to wit, at the city of 
O, COUNTY O1 Cook and State of Illinois. <A COpY of said agree- 
s substantially in the words and figures following, viz: 


’ 
nha 


—" 
— 


Know all men by these presents that we, Milton H. Bennett and 
Robert L. Dunman, composing the firm of Bennett and Dunman, 
for and in consideration of vars sum of four hundred thousand dol- 
lars, to be ald as hereinafter r provi ded. have this day sold. and do 
by thr ol por “CHLS Sé lT, transter. assign, and COnVeY, unto Kdward M. 
MeGaillin, ot C'] Ve land, State ot Ohio. the following deseribed per- 
sonal property, to wit: 

All our ranch, cattle, horses, wagons, mules, hogs, and ranch out- 
fit located in the Indian Territory at or near the junction of the Ar- 
kansas and Cimaron rivers, and more particularly described 
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13 as follows, to wit, twelve thousand and five hundred head of 
cattle, to be counted, and averaging In age and ScX about us 
follows: 

Three thousand hi ad of three , four, and five vear old stee rs ; thre Cc 
thousand head Ol two-year olds. mix ad: five thousand heads of one- 
vear-olds, TrdT ANE d, and fifteen hundr cl ta ad ot cows and bulls, calves 
born in ISS5S not to he counted, all of sald cattle being branded in 
one or more of the following brands, to wit: 


7 a Oe “K —— ae W a ¢-f?: wg 


' : : 7 . AY an - 
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One hundred and twenty-five head of horses, branded in one or 
more of thie above-deseri bed bran ls. and all the mule Ss, wagons, har- 


’ 


ness, 1ovs, and ranch outtit locate don thie ir said raneh and used in 
connection therewith, and all their mght, title. and interest in and 
LO the above cle seribed brands: aiso all their right, title, and Interest 
in and to a certain lease for one hundred and twenty-eight thousand 
acres of land. known as thie ( herokes ease, dated October, ISS3, and 
running five vears from date thereof, at a yearly rental of two and 
one-half cents per aer also all their right, tithe Sand interest in and 
to a certain lease for one hundred and twenty-seven thousand and 
two hundred and sixty-five acres of land, known as the Pawnee 
lease, dated June 1, 1884, and running five years from date thereof, 

at a vearly rental of thre CenLs per acre, and if thi (‘herokee 
14 Stock Association shall rel their lease extended we fruarantee 


} 


“ili ¢ xtension ot said lease on same terms and at the Same 


anch houses, three good corrals, corn-cribs, stables, blacksmith shop, 

and everything used in operating said ranch; also twenty-two and 
one-half miles of wire fence, Glidden wire, four strands, and nearly 
all black walnut posts, and one horse pasture, two miles square, near 
ranch it adquarters, to be fenced and completed ; Lo have and Lo 
hold the said property above deseribed unto him, the said Edward 
M. MeGillin, his heirs and assigns, forever. 

We agree to deliver possession of all the above-deseribed property 
to the said Kdward MM. MeGullin OT) thie ranch on or befor the loth 
day of July, 1885, we to pay all ranch expenses, taxes, and rental 
Ol} le ase up to date of delive ry, the s Ha Kdward MM. MeGillin to re- 
fund to us all money paid by us on leases beyond date of delivery. 

Should the number of cattle delivered by us to the said Edward 
M. MeGillin exceed twelve thousand and five hundred head the said 
Edward M. MeGillin is to pay us in cash the sum of twenty-five dol- 
lars per head for such excess In addition to the other consideration 
herein provided for: and should said number fal] short of twelve 

t] musa nd five mu nd ret head we are to cred it { he + Sa 1c Kad ward 
15 M. McGillin on the amount herein provided, to be paid at the 
rate of twenty-five dollars per head for such deficit. ‘The con- 


prices secured by other members of said association; also three good 
, 


a sd 


~ 
% 
* 
iar 
& 
Fo 
2 


ca Ng we 
BF Sy 


7 


Pe ae ad 


ry 


S EDWARD M. MCGILLIN VS. MILTON H. BENNETT ET AL. 


sideration of four hundred thousand dollars above specified is to be 
paid by the said Edward M. McGillin as follows, to wit: The sum of 
twenty-five thousand dollars parla cash in hand, the receipt where of 1s 
hereby acknowledged; thesum of seventy-five thousand dollars to be 
paid July 25, 1SS85, for which the said Edward M. MeGillin is toexecute 
his negotiable promissory notes of-even date herewith, payable to us 
or our order at the Fourth National Bank of New York city on said 
Poth day Ol July, ISS5S. with eleht yn recent. Interest from date: sixty- 
six thousand dollars to be paid July 1, 1886; SIXty-sIX thousand 
dollars to be paid November 1, 1586, for which said two last-named 
amounts the said Edward MI. MecGillin is to execute his several ne- 
gotiable promissory notes bearing date on July 15, 1885, and paya- 
ble to us or our order at the Fourth National Bank of New York 
city on said Ist day of July, 1886, and Ist day of November, ISS6, 
with eight per cent. interest per annum from date of said notes; 
the remaining one hundred and sixty-eight thousand dollars is to 
be paid by the said hKadward M. MeGillin on the 15th day ot July, 
ISS5S, as follows, to wit: On sald loth day of July, LSS5, the said 

Edward M. MeGallin is to convey to us, the said Milton H. 
Lt Bennett and Robert L. Dunman, by deed of general warranty, 

free and clear from all incumbrances, taxes, and liens of every 
kind and character, eighty-four acres of land lying and situate in 
the COUNTY of Cook and State of Illinois, more particularly described 
ils being It} certain blo ks Ol Crosby's and others, subdivision ot the 
south half of section five, township thirty-seven. N., R. thirteen, 
lying west of the Chicago, Rock Island and Pacitie railway— 

We, the said Milton IL. Bennett and Robert L. Dunman, hereby 
ecovenanting that the property herein sold and conveyed to the said 
Mdward M. MeGillin is tree and clear from all incumbrance, and 
that we will Warrant and defend the title to the said cattle, horses, 
and stock unto the said Kdward M. MeGillin, his heirs and assigns, 
forever— 

We, the said Milton H. Bennett and Robert L. Dunman, hereby 
expressly reserving a vendors lien on all the property herein sold 
and conveyed for the security and payment of the two amounts of 
sixty-six thousand dollars each herein provided to be paid, respect- 
ively, on the Ist dav of July, 1886, and the Ist day of November, 
ISS6, hereby expressly reserving the right, power, and authority to 
advertise and sell any or all of said property by giving thirty days’ 
notice of the time and place of such sale in some daily hewspaper 
published in the city of Kansas, Jackson county, Missouri, if said 

sums, together with all the interest due thereon, are not paid 
17 When due, according to the terms and tenor of the notes to be 
executed by the said Edward M. MeGillin therefor. 

In testimony whereof witness our hands and seals this 16th day 
of April, 1SS5. 

MILTON H. BENNETT. [sea] 
ROBERT L. DUNMAN. [seat } 


I accept the above conveyance and am bound by the terms and 
conditions thereof. 
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Witness my hand and seal 
EDWARD M. McGILLIN. [seat] 


And the plaintiffs aver that on, to wit, the fifteenth (loth) day of 
July, A 1) ISS. they 7 live red on the ranch the Posse SS1On) of all 
the property described in said written agreement to the said defend- 
ant, and also paid all ranch expenses, taxes, and rental on leases 
up to that date, and that, although Lie y have offered Lo keep ana 
perform, and have kept and performed, all other things in the said 
written agreement contain d and on their preart to be kept ana per- 
formed, nevertheless the defendant, though often thereto requested, 
refuses to execute and deliver to the plaintiffs the notes described 
in the said agreement and to pay to plaintiffs the monies requested 
to be paid by him under and OV Virtue of the said written contract, 
and refuses to keep and perform the acts and things in the said 
written agreement contained and on his part to be ke pt and per- 

formed : | 
ls And whereas also the said defendant afterwards, to wit, on 
the twenty-fifth dav of Julv,in the year of our Lord one 
thousand eight hundred and eighty-five, at Kansas city, In the State 
Ol \lissouri, to wit. at the county of ¢ 


} 


rok aforesaid, became and 
was indebted to the said plaintiffs in th 


<um of one hundred and 
fiftvy thousand dollars of lawful money of the United States of 


see sf 


America for goods, wares, and merchandise by the said plaintiffs be- 
fore that time sold and delivered to suid defendant and at the 


spechil instance and 1 quest of the sard ade fendant, and being So) 


indebted to the said plaintitls the said defendant, in consideration 


thereof, afterwards, to wit, on the same day and year and at the 


| place aforesaid, undertook and then and there faithfully promised 
, thre seta plaintiffs well and truly LO pret Unto the sid plaintiffs the 
, sum ol moneys last mentioned when thre siic defendaat should be 


thereunto afterwards requested : 


V And whereas also the said defendant afterwards, to wit. on the 
] same day and vear, and at the pla foresald, in consideration that 
if that the said plaintiffs had before that time, at the like special in- 
’ stance and request of the said defendant, sold and delivered to the 
5 said defendant divers other goods, wares, and merchandise of the 
0 said plaintiffs, the said defendant then and there undertook and 
g fuitifully promised the said plaintiffs that the said defendant 
or 1¢) would well and truly pay to the said plaintifl- so much money 
id as the last aforesaid goods, wares, and merchandise at the 
il time QO] thy sale anid a live ry this reor were reasonably worth wlie I} 


De the said defendant should be thereunto afterwards requested, and 
the ssid plarntill- aver that the said Fo vis, Wires, and rhe rchandise 

iV last me ntioned, atthe time otf the sa and le livery thereof, were 
reasonably worth the further sum of one hundred and fifty thou- 
sand dollars of like lawful monev as aforesaid. to wit. at the place 

afore said, whereof the sata dete helant atte rwards, (ll the Sule day 
iil) year, and iil the place atore = Hid. had notice: 

nd And whereas also the said defendant afterwards, LO wit, on the 
same day and year, and at the place aforesaid, was indebted to the 
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said plaintiff in the further sum of one hundred and fifty thousand 
dollars of like lawful bioney iis aforesaid for money betore that time 
lent and advanced by the said plaintiffs to the said defendant and 
at the like request of the said det ndant: and in the like sum for 
other brOoney by the said plaintiths before that time paid, laid Out, 
ana « X pt nded tor the said defendant and at the like request of the 
sid det nalant, and mn the like sum for other money by the sald 
defendant before that time had and received to and for the use of 


the said plaintiffs; and in the like sum for other money before that 
time and then due and owing the said plaintills for interest 
2) Uproll ania lor thie forb arance of divers other Sulus OL Money 


before that time and then due and owing from said defend- 
aut to said plaintiffs; and in the like sum for the price and value 
Ol work hen done iid rhpeat rial for the Siltne provided by thie sad 
plaintifls for the said defendant and at the like special request of 
the sid (Led balan ania, being =) rae bted, the sid cle fendant. 1) 
consi ration there of atitlerwarads, to wit, Ol} the Sire day ana year, 
and at the place aforesaid, undertook and then and there faithfully 
promis (| the said plaratitls well and truly lo pay unto thie said plain- 
tiffs the several sums of money In this count mentioned when the 
said defendant should be thereunto afterwards request d: 

And whereas also the suid defendant afterwards, to wit, Ol} the 
day ania ve ar last aforesaid, and at the place last aforesaid, accounted 
tovether with the said plamtills of and concerning divers other 
sums of money before that time due and owing from the said de- 
fendant to the said) plaintiffs, and then and there being in arrear 
and unpaid; and upon such accounting the said defendant then 
and there was found to be in arrears and indebted to the said plain- 
tills in the further sum of qne hundred and fiftv thousand dollars 
of like lawful money as aforesaid; and, being so found in arrears 
and bic Lyte d to the sad piaintitls, the sid defendant, 1) considera- 

tion there ol, aiterwarads, to W it,on the day and vear last alore- 
2] said, and at the place last aforesaid, undertook and then and 

there faithfully promised the said plaintiffs well and truly to 
pay unto thesaid plaintiffs the sum of money last mentioned when 
the said defendant should be thereunto afterwards requested : 

Nevertheless the said defendant (although olten requested, ete.) 
has hot Vel paid the sald SCV ral sums of money above mentioned 
or any or either of them, or any part thereof, to the said plaintiffs, 
but to pry the same ol any part thereof to the said plaimtitf- the said 
defendant ha- hitherto altogether refused, and still does refuse, LO 
the damage of the said plaintiff’ of one hundred and fifty thousand 
dollars, ana thi refore the sald plaintiffs bring suit, ete. 

McCAY, POPE & McCAY, 


Plaintitis Attorne yr. 


The copy of the within instrament sued upon is set out in the first 
count of the for rong declaration. 


McCAY, POPE & McCAY. 
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/ . ; 
Copy Ol Atco ni Ned in 


Edward M. MeceGillin to Milton H. Bennett and Rob’t L. Dun- 
man, Dr 


To goods, wares, and merchandise sold and delivered. $150,000 00 


To monev lent and advaneed ‘aaa in wen nen 1oO.000) OO 
To money paid, laid out, and expended_- — 150.000 00 

22 To monev had and received to and for the us 
of said plaintiffs —_. ae = 150.000 00 
To money due for interest and forbearance -.-.--.--. 150,000 00 
‘To labor, services, and material ‘ seca sOnee OF 
‘To balance due on account stated “ 7 . Lo0.000 OO 


And afterwards, to wit, on the 2nd day of September, A. D. 1885, 
there were filed in the office of the clerk ef said court a certain ap- 
pearance & plea, which are in words and figures as follows, to wit: 
STATE OF ILLINOIS, | 


. ’ es 
f punly j | f Ol, } 


Tro tha Sup rior Court of Cook ¢ ounty, of the August Term. A. DD. 


Mitton H. Bexnerr [and] Ronerr L. DuNMAN 


is, 
Epwarp M. MeQGirnrirs 


And now comes defendant in the above-entitled cause and enters 
his appearance therein to the August term, A. D. 1885 
Dated sept mber second, ISS5 
EDWARD M. MeGILLIN, 
By HOUSE & FRY, 
Ilis Attorneys 
STATE OF LLLINOTS, | 
County of Cook, | ws 


t . 
.*- 
~~ 


[In the Superior (‘ourt of Cook County 


EpWARD MceGInnin 
cris 
Mitton H. Bexnetrr fand!] Rornertr L. DuxnMan 
The defendant, by House & Fry, his attorneys, comes and defends 
the wrong and injury when, ete., and says that he did not under- 
have by fore 


take or promise In manner or form as thes iid plaintiff. 
declared. and upon this he puts himself upon the country, ete 
HOUSE «& FRY, 


Lh fy ndant 's Attorne a 


And for further plea in this behalf the defendant saith that the 
plaintiffs ought not to have or maintain their aforesaid action 
against him, the said defendant, because he says that the plaintiffs 
were, before and ut the time of the commencement of this sult and 


sm Sn ~-aaeg aeeaee 
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still are, indebted to him, the defendant, in the sum of S8250,000 for 
woods, chattels, an | effects before that time sold and delivered by 
the defendant to the plaintiffs at their request, and in the like sum 
for woods, chattels, and effects Ly bon thisat tine baroarmed and sold 
by the defendant tO the pi untitis at their request, and in the ke 

SUTh) for WOrk and services bet 7. threat Lite done and he- 
24 stowed and materials for the same work furnished by the 

defendant for the plaintiffs at their request, and in the like 
Sui for money before that time lent bi the defendant to thir J Llll- 
tiffs at their request, and in the like sum. for POE before that 
time paid and expended by the defendant for the use of the plain- 
tiffs at ther request, and in the like sum for money before that 
time received by the plaintitfs for the use of the defendant, and in 
the like sum for interest on divers sums of mon \ before that time 
forborne by this cle fc reds Lt ta tha D bnititis. at thy Ir request, tor dive I's 
spaces of time before then elapsed, and in the like sum for money 


found to be due Irom tha niniititis to the defendant on an account 


then and there stated between them: and b Ing so indebted the 
plaintif—_fs, in consideration thereof, then and there promised the 


defendant to pay him, on requ -t. the several sums of mon V so due 
to him as aforesaid; which said sums of money so due from the 
plaintiffs to the defendant as aforesaid exceed thi damages sustained 
- the }) laintiffs by reason of thr honi-pe rformanee b V the defendant 
of the several supposed promises in the said declaration mention 
and out of which said sums of money 7 a rasa is ready and 
willing, and hereby offers, to set off and allow to the piaiutills the 
full amount of the Suicl 7 Lnaees And this thie it fendarme Is ready 
to verity. 
25) Wherefore le pes aguas if the plaintifl- ought to 
have his afore said action as 


' 
— 


ill t lim. ePTC. 
HOUSE & FRY, 


Detendant’s P florpweus 


' . ; _ : , — : + as on 
Copy Oi Aecount hiled bya 1). t, neland path I lis Plea of N f-att. 


Milton If. Bennett and Robert L. Dunman to Edward M. MeGil- 


OO O00) (it) 


To goods, Wares, and merchandise cold and le livered . sv 
250.0008 OO 


To money lent and advanced 


To money paid, laid out, and expended ..---- 22. 250,000 00 
‘To money had and rece ive d to and lor the LIs¢ of said 

defendant —- eee - PP. Ce a — MPADLOOO OO 
To money due for interest and forb rahe : 250.000 (i) 
‘To labor, services and mater) per gear ear POO OOD (i) 
To balance due on account rarer a meena 


And on the day and vear last aforesaid, Sept. 2nd, A. D. 1885, 
there were filed 1 1th the oftice of the clerk of sald Court Aa certain peti- 
tion and bond, which are in words and figures as follows, to wit: 


_ EDWARD M. MCGILLIN Vs. MILTON H. BENNETT ET AL. ls 
Petition for Removal by Non-Resident. 


STATE OF ILLINOIS, | 
County of ( ook. } 


In the Superior Court of Cook County. 


26) Micron H. Bexnerr and Ropertr L. DunMayn 
is. 
os Epwarp M. MecGILuin. 


To the honorable the superior court of Cook county, State of Ili- 
nols: 

Your petitioner respectfully shows that the matter and amount 
involved in the above-entitled cause exceeds, exclusive of costs, the 
sum or value of five hundred dollars. 

Your petitioner further shows that the controversy in said suit is 
between citizens of different States, and that the yr titioner was, al 
the time of the commencement of thus sult and still is, a eitizen of 
the State of Ohio. and that Milton H. Bennett was then and stil] Is 
a citizen of the State of Kansas, and that Robert L. Dunman was 
then and still is a citizen of the State of Texas. 

That said Milton H. Bennett and Robert L. Dunman are the sole 
plaintiffs and your petitioner the sole defendant in sald CuUse, 

And your petitioner offers herewith a bond, with good and _ suffi- 

: Zi cient surety, In the penal sum of five hundred dollars, conditioned 
for his entering in the circuit court of the United States for the 
northern district of [llinots.on the first dav of its next sesslon. a COPY 
of the record in this suit, and for paving all costs that may be awarded 
by said cireuit court if said court shall hold that this suit was wrong- 

fully or improperly removed thereto. 

24 Your petitioner ther fore prays this honorable court to 

proceed no further herein except to make the order ef re- 

moval required by law and tO accept the said surety and bond and 

to eause the record herein to Se removed into said cireuit court of 

the United states within and for the northern district of Illinois 
according to the statute in such case made and provided. 

And your petitioner will ever pray, ete. 

KDWARD M. McGILLIN. 
By HOUSE & FRY, 
Ilis Attorneys. 

- * HOUSE & FRY, 

Attorney- for Petitioner 


STATE OF ILLINOIS, | 


am 


Cook County, 
George C. Fry, being duly sworn, on oath deposes and says that 
he is one of the attorneys for the petitioner in the above-entitled 
cause ° that he has read the foregoing petition and knows the con- 
tents thereof, and that the matters and things therein stated are 
true as he verily believes. 


:.. GEORGE C, FRY. 
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Subseribed and sworn to by sald CGreorge C. Fry this second day 
of September, A. D. 1885, before me— 


PATRICK McGRATIL. 


28 Know all men by these presents that we, Edward M. 
MeGallin, is principal, and (reorge © ry, of Chicago, In the 

county of Cook and State of Illinots, as surety, are held and firmly 
bound unto Milton ff. Bennett and Robert L. Dunman in the penal 
sum of five hundred dollars, lawful money of the United States ; for 
the payment of which, well and truly to be made, we bind ourselves 
and our heirs, executors, or administrators jointly and severally and 
firmly by these presents. 

Witness our hands and seals this second day of Septem ber, A. D. 
ISS... 
The eondition of this oblid ition Is such that if the above-bound: i 
edward M. MeGuallin shall enter and tile or cause to be entered and 
filed in the next cireuit court of the United States in and for the 
northern district of [linois, on the first day of its next session copies 
of all process, pleadings, depositions, testimony, and other proceed- 
Ings Ina certain suit or action now pending in the Sup rior court 
of Cook county, State of Illinois, in which Edward M. MeGillin is 
plaintiffand Milton If. Bennett and Robert L. Dunman are defend- 
ants, and shall do such other appropriate acts as by the act of Con- 
gress In that behalf are required to be done upon the removal of 
such suit from said State court into the United States court, then 
this obligation Lo bevoid : othr rwise of foree. 

EDWARD M. MeGILLIN.  [seac.] 
2) by GkO. C. FRY, Llis Attorney. 
GEORGE C. FRY. [SEAL. | 


STATE OF ILLINOTS, | 
/ ounty of f ook. , 
Geo. C. Fry, the surety in the above bond, savs he is worth the 


sum of five hundred dollars above all his debts and liabilities. 
tio gm eae ye 4g 


Subscribed and sworn to be fore me this 2nd day of September, A. 
D. ISSO. 
PATRICK McGRATH, 
Clerk of Court. 


And afterwards. tO wit. on the 2 day of sept., A. 1). LSS. thy re 
was filed in the oflice of the clerk of said court a certain notice. 
which is in words and figures as follows, to wit: 


ee ee eset Rm er oe a yt naar met 
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STATE OF ILLINOIs, } 
‘ . ‘ Py | 
f ounty oO} (Cvok. ) 
Altachment. 
In the Superior Court, Cook County. 
Bennett & Duncan v. MCGILLIN. 
To McCay, Pope & McCay, attorneys for said Bennett & Duncan: 
lease take notice that on Tu sday, the 22nd day of September, 
A. D. 1885, at 10 o’clock a. m., or as soon thereafter as coun- 
sel can be heard, I shall, before his honor Judge Gary, In the 
room usually occupied by him as a court-room, or in what- 
ever Tooth he holds court on that day, ask ior an order for the re- 
moval of said suit to the United States circuit court for the northern 
district of Illinois. 
Dated September Zist, 1SSo 


) 
ey) 


GEO. C. FRY, 
Atlorney for kKdward MeGillin. 


(endorsed :) Service of the within notice by copy is accepted this 
2] day of Septem ber, ISSS. Mee ay, Pope & Met ay, att'y- for plain- 
tiffs 


And on the day and year last aforesaid, September 22d, A. D. 
LSS5, the same being one of the days of the September term of said 
court, the following, among other, proceedings were had in said 
court and entered of record, to wit: 


Atlach hide nt. 


Mintron H. Benner jand| Ropert L. Duncan 


's STOO. 
Epwarp M. MeGiccin. 
On motion of defendant's attorney, it is ordered that this cause be, 
and is hereby, transferred to the United States circuit court in and 
for the northern district of Illinois, and that the clerk of this court 
do forthwith transmit to said United States circuit court a full 
and complete Lrabseript of all pPupers and pleadings filed in 
said cause, together with all orders made and entered of 
record herein. 


STATE OF ILLINOIS, | 
(ounty of { 00k. ¢ 


[, Patrick MeGrath, clerk of the superior court of Cook county in 
and for the state of [llinois, do bye reby certify the above and fore- 
colng to be a true, pertect, and complete transeript of the record in 
il certain CAUSE lately pending in) sald court, on the common-law side 
thereof, wherein Milton H. Bennett et al. were plaintiffs and Edward 
M. MeGillin was defendant. 
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In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, this Zoth day ot Se ptember, A. |). 1TSS5. 
[SEAL | P. McGRATH, Clerk. 


(Endorsed :) Filed Oet. 2, 1855.) Wm. HH. Bradley, clerk. 


v2 Afterwards, to wit, on the fifth day of October, in the ad- 
| | S85, in the record of the 
proceedings thereof in said entitled cause, before Hon. Hlenry W. 


} ’ ' 1? . , ‘a 
Dlodeectt, district jeage, is ant loOliowing entry, to wilt 


journ d October term of said court, 


Minron Hl. Bennett ef al. vs. Eowarnp M. MeGaiicr. 


} } ’ } ~ . . ] . . iil 
()n motion of the defendant, bv his attorney, leave Is given him 
} } } } ] nae } ] » 47 ~ :, , } 
to file additional pleas herein. and the plaintiffs are herebv ruled to 


Qn the same day, to wit, on the fifth day of October, 1885, came 
the rendant, Ds lis attorneys, and filed it} sald clerk's oftice his 
additional pleas in said entitled cause ; which said additional pleas 


; : , } 7 
are In the words and figures following, to wit 
be) Curevir Courr or THE L NITED STATES, | 
he) enth Judi f | aT |! it, } 
Cireuit Court of the United States. Northern District of T]linois 
(detobe) ‘Te rth. A. 1). ISS). 


Micron TL. Bexnnerr land} Ronerr L. Dunas, Plaintiffs. 
1s 


KEpwarp M. McGuitios, Defendant 


. } ’ . ' ; , 1, ' . . , ° > 
oy rurthe) pie iin this behall DV leave ol the court belne tirst 
we ) nbtatenes? she Je Fondant ane ™ ‘oe 
Dad ahd oObtaihed, the GAcleChnaant SUVS dchio WOmM, DeCUUSse He says thint 
" , . " : 

thy pode l tills were, DeTore and at tha Litne OF the commencetnent of 
} } . } ' : 

this suit, and still are ndebted to tim, thre defendant. in the sum of. 


} =F. ‘| ‘4 } | " ] 
to wit. two hundred and ftiftv thousand dollars: and defendant avers 


that on or about, to wit, the 16th dav of \pril, in the vear of our 
Lord one thousand erght hundred and « ivhtv-live, the plaintiffs, i)! 
the Ole part, ana tia che i ridart. Ol} thie oth r part, Crete roc Mita 
Certlall other agreement, in writing. DCarihng date the day and vear 
last aforesaid, containing the like terms and_ stipulations and « 


, 


; 
qaorsements tha reohl) as were aha are coutained a the avyreement Wi 


writing set forth in the first countof plaintiffs’ declaration ; and th 
shid agreement Ly Ing made as aforesaid, aft rwards, to wit, on thi 

day and year last aforesaid, in consideration that the defend- 
+4 Ont, at thre special instance and request of the plaintiffs, hac 


1} 
‘ 


then and there undertaken and faithfully promised the 
plaintiffs to perform and fulfill the said agreement in all things on 
his part to be pe rformed and fulfilled, they, the said plaintiffs, then 
and there undertook and faithfully promised defendant to perform 
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and fulfill the said agreement on their part and behalf to be per- 
formed and fulfilled. 

The defendant turther in facet SUVs that at the time of the making 
and execution of the said agreement between the plaintiffs and the 
defendant, and in further consideration that he, the defendant, 
would execute the said agreement in writing, the plaintiffs then and 
there further promised the defendant that in the event that the 
numb r ol the ea cattle Lhe Upon said raneh provided It) and by 

«> the said agreement to be delivered to the defendant on or bi fore the 
loth dav of July, 1SS5, shou when so counted, be less than the 
number of twelve thousand ¢ hundred, then the credit of twenty- 
five dollars per head of such catth provided to be given to this de- 
fendant my ciniad >) thie siti yrecmment should st Ly applied, at the 
rate of twe Hit ive do] ars | it U in} each and yi ry head of cattle 


“i ) found (iT) end Count | ' ess tian this siliti num be r ol twelve 
' ' ‘ . ° 

thousand five hundred, towards the pavimen! satisfaction, and ex- 

f the said sum of four hundred 


—> 
; 
omens 
~ 
— 


>.) thousand dollars ~was In excess of the said sum of one 

hundred and sixty-eight thousand dollars so agreed upon be- 

twee tf | lant as the price of the said real estate 
therein provid d to be ' “| Ly de fendant to the plaintiffs, 

And the defendant in faet savs that he, said defendant, confiding 

: ‘ In the said promise and undertaking of the plaintiffs to deliver to 


— 
- 
——7 
~- 


ML oy 


" ' ' . ; ’ ' 
defendant said raneh wu“ds and ehattels In said agreement 
, 
' 


lect thereof, as well as the 
sald promise of plarutitls 1 ry sald credit as aforesaid. did after- 


’ i) 
7 : i ~,itpyeer | | ' ss? } i | 
PICILCIONed, i PE tatiiy , ' i i atiité {'j 


i ; 
H ’ 4 i. &o ’ . 
: Wards and betore Lire Cie rif priadnitiits Lo Line defendant Ol 
' , 
| the sald ranch o1 ny oF I roouUs ahead Chatleis mentioned in said 
ereement, to wit, on tl v and vear last aforesaid, at Kansas 
{ . A , , 
City, Missouri, to wit, at | trict aforesaid, pay to the said plain- 
; " e* ‘ . ’ | | " | , | j 
tifis the sum otf twenty-five isand dollars ip cash, and defendant 
, , ’ ’ ’ , ’ ‘ 
did aiso then and there, t 0] ne day and Vear last atore said, 
make. execute. ahd ae ver | Lia prraadhitills bis certarn necotiable 
' } 
Promissor notes, bearine dite With the sald agreement and 
— : ‘ j — . 41 ' . . , s 
preached tothe order i | sont the lourth National Dank 
. ' 5 ; ’ = 
of New York citv on the Both dav of Julv, 1SS5, for the aggregate 
} r P . } 1 | ; ; 
privbecipar sum of =“C\ . ousand dollars, together with interest 
: 7 ! . , , . " | P 
! Licreoch aut thie rate Oo: SO per Cel LTti pred anbum trom the date of 
: j 
, * . . , . 
" such notes. ned Wo ~ ‘| “f-rmentioned notes, the defend- 
y ‘of . | : _ | , ' . . 
: ~»t) AnL AVeTS. We ei 1 tiie’ | intitls as and lol the sum 
. : 


> : : , " 3 
ij OF seventy-five tT] i adoiars provided io be paid 1h} and 


by the said agreement on t 25th day of July, 1S85, and which 


Site last-mentioned prot -_- notes Lhe defendant In fact savs he 
has fully paid and dis reed, of Which the plaintifis afterwards, to 
wit, on the day and veal | place last aforesaid, had due notice. 
And the defendant furthes fact savs that afterwards. to wit. on 


the 15th day of Juilv. ISS5. the said plaintiffs eounted the eattle 
mentioned in the said agreement then upon the said ranch of the 
plaintiffs, and the defendant avers that in and by said count there 
were found to be eattle of thi plaintiffs of the kind and characte r 


v—1110 


. . . . . ’ ’ ' 
‘ j H , ; ‘ 
provided lth the salad Prec eadelivered to tis detendant, to 
} re ] 1 454% 
. ; » * ; " ; ;% ; ’ ? + ; ’ 
the number Oi, bo W rou nousahna clght hundred and Titv-toul 


rif ivther a rs that thre pilaintills have not abtany 
J . 


| ’ j we di . | . ; , i ' , 
Lime delivered to the det i Tf) “i i numver ol] twelve tnousana 
ee | ' | + f 4) ley | nel char: , . 
lial bi \ ft btipeares ties tj 4 ' . ti Liat i eeeke ct titi charactel lhit’tl- 
tioned In the said agreement, bUL ONLY a portion thereof, to wit, the 

P ey rr - } ’ 47°F { npn " 
numbes (>| mour thousand elvti hnundred aba Thitv-loul head 7 
such « | ‘ 
" . + , 4] j ] ] ? s 
air (Perera ree) i> pat al Liie Lites (] Live “old (Ciivery 
’ , } ; : , 
ehilet O} | ( ithke’ ala hhaa Vie | ast Aaporesaiad, thi delehaant tendered 
7 . , . . 
to the plaintifls a deed of general warranty, dulv executed and ac 
1 , , , , 
Vicdged ft he deiendant, and aiso bv the wile of thre 
» i j j ’ ’ | } 
7 Mcerenadal Ol the clehtv-iIour acres oO} land deseribed lth «the 
| : | ! 
- (i Writtehlr acreciis Lu} 1] thie piaiititls pRaeviliye fo the ae 
, 


fifty dollars, the last-mentioned sum of monev be mig the differe: 

between the said sum of one hundred thousand dollars so paid by 
defendant to the 4 ntiffs, together with the said sum of one hun- 
dred and sixty-eight thousand dollars so agreed upon as the pric 
of said land of the defendant and the value so agreed upon between 


And this defendant avers that at the time of such te nder bv de- 
fendant of said deed to plaintiffs the title of said eighty-four acres 


ls Vt ane till Is fee-sTIMpie mM this defendant, ancl that the 


' , ' 
sed DrecmIscs then Were, ana they still mrt. hie id rs be aforesaid iree 


} } r | } “ . . 
aha Cieaur rom aati taxes, ncumbranees, and liens of every char- 
auctel 

\) ] | ] ’ * ] t fe i] * | ? | * } See ee 

Aha the aderenaai iurthner saves that at the time ot the adellrvery 

, ae 4] >. r } bes : } Df ] 
(>) meas CELE Ee hdd evel s 1D‘ iti CGieiivery thereot CQ Lhe qaemenanahtl 
? } 17 ; } 3B 
he, the defendant, has been end still is ready and willing the con- 
‘ ‘ ’ . - Teaeast hae } ' " , ; 
vey the sald el V-fot) Cres of lana, OV deed of geheral warranty, 
’ ] | rif Be . i} ¢ ; ’ : ; } i 7 
PSiLICL PD) = il] 1 the ter<ims avioresalad, aby the adejenadaunt now 
? 5 , , , 7 , } 
here i) uvs “tila (CCG Into ._' ur rewars ta) ty (if livered to tive prictidi- 
. , 
Liiis Vi thee Wilh accept Ul sume upon the terms atoresa d 
" » : } j , , ’ 
T. Iy if is \\ q* Tere ] | byy it ere ' tive Stritipts 1]) sT)a*t) ("jim 
’ ’ ’ ’ * 
made and provided, the plaintiffs then and there, to wit, on 
? } ’ j a ‘ j . ’ . ," ’ | 
Lie dav and veul ist giores i to Wil if thie district atoresalad, be- 
Came tlabie to pay to the delendant the amount of Inoneyv first above 
} re | } } 1 - . - . .* ¥ 
ny this plea specified, and being so liable the plaintiffs, in consid- 
, . : — 
eration thereof, promised the defendant to pav him the said amount 
4 1 7 <7 ’ . } : P . . " 
OL money wheh thev shouid b thereunto afterwards requested 
Notwithstanding. althouel t] Dssinats ’ a feveonen cot 
NOLWITLDSTANUING, although the delendant Has Kepl aha periormniecd 


’ , ’ | eo ' ’ , ] | . | , 
the thines in the said agvreenr nt mentioned on hs part to be kept 


— ’ iS’ i 
+ .% ‘. | ') } ’ » il ] ; . . ] | i ] . sh 
chili pel OTIC, 1c Pla Htiiis have hot vet prude too tly al lendant the 
. 1 i : ] } <2 ’ . . . 
Salad Sums OF Monev inst above mentioned or ANN parr thereof, 
iltthough Oren so requested, but reiuse so to do ana the same still 


remains due and unpaid. Which said sums of money due from t 


i 
sda I ; i 
: . ¢ ] ] , ’ ; f ¥* ; ] : j 
plaintills to the defendant aforesaid exceeds the damages sustained 
} - t] rr ‘} = : ‘ ; . : hy t] -. 
Vy iin prickinciits OV reasoh of tlhe ThOMD~pM riormanee bv the detend- 


ant of the severa SU Pp pose d promises In said declaration me ntioned, 
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and out of which sum of money the defendant is ready and willing 
to set off and allow to thi Pi ntilts the full amount of the said dam- 
ages, and this the defendant is ready to verify, and therefore he prays 

ds rinent if the sid iD ntills ought to have thie ir aforesaid aclion 


Apia, seer him. 


‘re . ; , 7 a> } ») 
oe wecond | hMritiond;: feel, 


And for further plea in this behalf, by leave of the court being 


. ' . } , i ’ ? 
rrst ti ic and ob tnmned, the detendatil says actio non, because he “Avs 


that the prea were, before and at the time of the commencement 
of this suit, indebted to him, the defendant, in the further sum of, 
to wit. two hundred and ftiftv thousand dollars: and defendant avers 
that on or about, to wit, the 16th day of April,in the year of our Lord 
one thousand eight hundred ane eighty-five, the defendant was thi 
owner Wn ree simp ile Ol certal } premises, to wll, ¢ lghty- our acres of 
land lying and situated in the county of Cook, State of Illinois, more 
particul arly deserrbed in the w ritten contract set forth in the first 
count ol plamtitts declaration 
And the defendant turther avers that on the day and year last 
aforesaid, to wit, at the district aforesaid, the plaintiffs represented 
to the defendant that they were the owners of a certain ranch sit 
uated in the Indian Territory, near the junction of the Arkansas and 
Cimaron rivers, leased from the Cherokee and the Pawnee Indians, 
respectively, and also that they, the plaintiffs, owned and possessed a 
lara umount of yy rsonal ] Property situated Upon, connected with, 
and appurtenant LO sic ranch, ana Hecessaury lor the PUPpPoses ot 
CAPPVITILY On the business thereof, such iis cattle, hors $y hogs, 
bt) mules, wagons, harness, wire fences, and general ranch outfit 
And the defendant further avers that the plaintiffs then 
and there also repr sented to the defendant that they, the said 
sald ran var ain ranch eattle 


ve thousand five hundred head, 


of cdive rs brands to the reuiryy te oOrtwetl\ 
} j | : 7 , . . , j ] senda 
And the defendant furthet ersthat the laintiffe ai nd the defend- 
) sl } " a . 
ant then ahia thie re, tO Wit, On] Lhe Gay ana year last aforesaid. to wit. 


at the district aforesaid, entered into a certain agreement for the ex- 
chang Gl thie said lana =) OWT) (| by this defendant, as herernatfore 
said, for the said ranch and said chattels thereon so owned by sat 
plaintiffs 
And the defendant further avers that in and by said agreement the 
said plaintiffs, in consideration that the defendant had then and there 
promised the plaintiffs to convey to them, the said plaintiffs, said 
eighty-four acres of land so owned by defendant, by warranty ceed, 
free and clear from all liens and incumbrances of every nature, and 
also that defendant had then and there promised the plaintiffs to pay 
to them the further sum of two hundred and thirty-two thousand 
dollars upon the delivery by the plaintiffs to the defendant of said 
ranch and the woods and chattels so as aforesaid re presented 
t] by the plaintiffs to be thereon, they, the said plaintiffs, then 
and there promis (| the cl fendant LO Se | and deliver, on or 
before the loth day of July, ISS85, to the defendant said ranch, to- 
gether with the said goods and chattels situated thereon and con- 


Bn Theat ony 


u 
# 
« 
% 
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nected therewith. including the number of twelve thousand five 
hundred head of such ranch cattle; and said plaitills also then and 
there promised the defend nt. for the same consideration last afore- 
said, that before the delivery of said ranch cattle the same should be 
counted by the plaintiffs, and that for everv head of such ranch 
cattle I = than the “ihld rubato rol twelve thousand five hundred, Wn 
cause there wer upon such count | und to becany deficiency In such 
number of cattle. the plaintiffs would give to the defendanta eredit of 
twenty-five dollars for each and everv head of cattle less than the 
said number of twelve thousand five hundred upon the sard sum of 
two hundred and thirtv-two thousand dollars, part of the said sum 
of four hundred thousand dollars 

And the defendant further avers that thr plaintiffs did afterwards, 


‘ 


. : , } , ‘ , 
IT} purstahce Ol shia contract. make a Counibl OF sale ritich cattle, to 


wit, on sad loth day (y] July, LSS., hid Npon such Couns 
had there were found to be only, to wit, four thousand eg 

dred and fifty-four head of such ranch catth 
And thre cl fendant further avers that the sal | iinititts did not, on 
said loth day of July, ISS5, or at any other time prior thereto or 
sinee that date. deliver to the defendant twelve thousand 


1? five hundred head of such ranch eattle, but have in pursuance 

of said contract delivered to said defendant, to wit, four thou- 
sand eight hundred and fiftv-four head of said ranch cattle, and no 
more, being this said ranch e@attle thre Mb On} sii ranch, {Ls cle if rmined 


by said count. 


ora : coh ; ; , 
And defendant further avers Tibstt, Teivin Upon the said Protiises 


and undertaking of said priaaintills to deliver to the defendant the 
said number of twelve thousand five hundred ranch eattle’on or before 
the srid both day ot July, ISS.. nied LL yon) tha if said plait 

furtlhr 4 promise ice CUPPA such credit of twe ntyv-five dollars il head 
Upon said sum of two hundred and thirtv-two thousand dollars, in 
Cuse there should bi fone ba be, Upon such counting being had, any 
deficiencs In) Sil 7 number (>| such catth ne, the def rdant, did, “at 
lhe special Instanee and request ol slic plaintiffs, on or about, to wit, 
the 16th day of April, ISS5, to wit. at-the « 
fore the delivery () said inch or ans aD! tha chattels connected there- 
with tothe defendant by the said plaintiffs, and tn pursuance of one of 
the fermis of sind Aereenienel so made Ly (Weel) the plaintiffs and cle . 


fendant. pay to thas snd 1) | mntills on account of thi Sid sale and de- 


istrict aforesaid, and. be- 


—— 


livery so provided thereafter to be made to defendant by the plain- 
tiffs, the sum of twenty-five thousand dollars in cash. and did also, on 
the day and year least aforesaid. make. « YOecuts snd deliver ro the 


sald plaintiffs his, the defendaat’s, certain other promissory 
i> notes, be aring date the 16th day of April, ISS, ane patable 
to the order of the said plaintiits at the Fourth National Dank 


of New York city, in New York State. for the sum of seventy-five 
thousand dollars. together with interest thereon at the rate of 8 per 
centum per annum trom the diate thre re of, ana made pavable 1) the 
25th day of July, 1885; and defendant further avers that before the 
maturity of said promissory notes and before the delivery of the said 
ranch and chattels, or any portion thereof, by the plaintiffs, the plain- 


~ 
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tiffs transferred and assigned the said notes to third parties for value, 
and that the defendant has since pad ana sutistied lis sald promis- 
sory notes to the legal holders thereof. 

And defendant further avers that before and at the time of the 
delivery ot the said raneh cattle LO this defendant by said plaintiffs, 
and on the same day and vear as said delivery, to wit, the 15th day 
of July, 1885, to wit, at the district aforesaid, the defendant then and 
there tendered to the platntiitts a ceed of general warranty, duly CXAC- 
cuted and acknowledged by this defendant as well as by the wife of 
this defendant, of said eighty-four acres of land upon the plaintiffs 
paving to the defendant the amount of money that the defendant 
had overpaid the plaintiffs by reason of the plaintiths hot delivering 
to the defendant the whole number of said twelve thousand five hun- 
dred head ot ranch cattle. 

And this defendant further avers that at the time of the delivery 


| 


of the said rane CALLIC, and ever since the le livery thereof, 
Lf he. the defendant, has been and still is willing and ready lo 
convey the said eighty-four acres of land to the plaintiffs upon 
the terms aforesaid, and .the defendant here brings the same into 
court ready to be delivered to the plaintiffs upon the terms aforesaid 
if they will accept the same; by reason whereof, and by force of the 
statute in such case made and provided, the plaintiffs then and there, 
on the day and vear last aforesaid, Lo wit, aut the district uforesaid, 
becams liable lo pay ta the defendant the said “tlt of, Lo wit, two 
hundred and fifty thousand dollars lirst above it} this plea Hichi- 
tioned, and being so liable the platitiffs, in consideration thereof, 
promised the defendant to pay him the last-named amount of money 
When they, thesaid plaintiffs, should be thereafter afterwards requested ; 
but, although often re cy tle sted thereunto by the defendant, the said 
plaintiffs have not yet pala to the defendant the sald sum of Inoney 
last Phie ntioned, or any paar thereof, but refuse sO LO do, and the Sule 
still remains due and unpaid; which last-mentioned sum of money 
due from the plaintiffs to the defendant aforesaid exceeds the dam- 
ages sustained by the plainulls by reason of the non-performance by 
the defendant ot his several supposed promises, and out of which 
sum of miohey the di fendant ls ready ana willing to set olf and 
allow the plaintiffs the ful] atnount of said damages, and this the 
defendant is ready to verify; and therefore he prays judgment if the 
plaintiffs ought to have their aforesaid action against him. 


LO Third Additional Plea. 


And for further plea in this behalf, by leave of the court being 
first had and obtains d., the defendant says actio non, because he suys 
that the plaintiffs were before and at the time of the commence- 
ment of this sult, ana still are, indebted to him, the defendant, in the 
further sum of, to wit, two hundred and fifty thousand dollars, be- 
cause he says that on or about, to wit, the 16th day of April, in the 
vear of our Lord one thousand eight hundred and eighty-five, to 
wit, at the district aforesaid, the plaintiffs on the one part and the 
defendants on the other part entered into a certain other agree- 
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ment, the written portion thereof bearing date the day and year 
last aforesaid and COM LAININY the like terms, stipulations, and Cli- 
dorsements contained in the written contract set forth in the first 
count of plaintiffs’ declaration, and the further separate and inde- 
pendent unde rtaking and agreement on the prern't of the plaintiffs, 
as a further consideration for the execution of said written con- 
tract by the defendant, that the credit of the sum of twenty-five 
dollars ps rhead for ea 1 head of cattle there should 1) such count- 
ing be found to be less than the number of twelve thousand five 
hundred head should and would be applied, first, to the pavinernt of 
so much of the consideration of the sum of four hundred thousand 
dollars in the written portion of said contract as should exceed the 

sum of one hundred and sixty-eight thousand dollars in the 
46 Wriltell portion of said contract mentioned, which last-men- 

tioned sum was thr reih provided to be paid by the CONVCY- 
ance of Jand therein deseribed, and which the said plaintiffs then 
and there promised was not to be paid or extinguished in any part 
by the eredit therein provided for unless satd credit should amount 
to more than the difference between the sum of four hundred thou- 
sand dollars and the sum of one hunared and sixty-eight thousand 


4 
é 
3 
¢ 
= 
* 
: 


dollars. 

And the said agreement being so made, as aforesaid, afterwards, 
to wit, on the day and year last aforesaid, in consideration that the 
defendant, at the special instance and request of the plaintiffs, had 
then and there undertaken and faithfully promised the plaintiils to 
perform and fulfill the said agreement in all things on his part to 
be performed and fulfilled, thev, the said plaintiffs, undertook and 
then and there faithfully promised defendant to perform and fulfill 
the said agreement on their part and behalf to be performed and 
fulfilled 

And the said defendant in faet says that he contracted to and 
did pay the sum of twenty-five thousand dollars in cash on, to wit, 
the loth day QO) April, A. 1). ISS., ana that he further contract d to 
and did, on said d Ly last mnientioned, execute and deliver His hego- 
tiable promissory notes for seventy-five thousand dollars, as provided 
Wn) the written part of said contract, solely because of the re})- 
47 resentation then and there made by said plaintiffs and relied 

upon by defendant that the number of cattle then on said 
ranch, and to be delivered under said contract on the said counting 
being had, would not fall so far below the number of twelve thou- 
sand five hundred head as so represented; that the credit therein 
provided for would be larger than the said sum of one hundred and 
thirty-two thousand dollars. 

The defendant further avers that on, to wit, the 15th day of July, 
A. |). ISS), said cattle were counted, according LO the terms of* the 
written portion of said contract, and that there were found to be but 
the number of, to wit, four thousand eight hundred and _ fifty-four 
head of such eattle. 

Che defendant further avers that said plaintiffs delivered to said 
defendant, to wit, four thousand elght hundred and fifty-four head 
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of such cattle and no more, that being the full number of ranch 
cattle Ol} sald ranch, as a termined by sald count. ; 

And the defendant further avers that on the same day and year 
last aforesaid, to wit, at the district aforesaid, the deten lant tendered 
LO the plaintiffs, Upon condition that the plaintiffs pay to the detend- 
ant the sum of, to wit, sixty-eight thousand eight hundred and fifty 
dollars, which was the difference between the sum of one hundred 
thousand dollars, SO paid by the defendant to the plaintiffs aus alore- 

sald, and the additional sam of one hundred and sixty-eight 
45 thousand dollars, being the sum agreed io be paid by con- 

veyance of the land in the written portion of said contract 
mentioned and the value SO aLyret d Upon between the plaintiffs and 
defendant ot all the property promised lo be delivered by the plain- 
tiffs to the defendant, a deed of general warranty, duly executed and 
acknowledged by both the defendant and his wife, of the eighty-four 
acres of land in the written portion of said contract deseribed, free 
and clear from all incumbrances, taxes, and liens of every kind and 
character. 

And the defendant further saith that ever since the day and year 
last aforesaid he, the defendant, has been and_ still is ready and 
willing, and hereby offers, to convey the said eighty-four acres of 
land in the manner and upon the terms last aforesaid. 

By reason whereof and by force of the statute in such case made 
and provided the plaintiffs then and there, to wit, on the day and 
vear last aforesaid and at the district aforesaid, became lable to pay 
to the defendant the amount of money first above in) this plea spec 
fied, and, being <0) liable. thie plaintiffs, in) consideration thereof, 
promised the defendant to pay lim the said last-mentioned amount 
ol money when they should be thereunto att rwards req us sted. 

Notwithstanding theelefendant has kept and performed all things 
n) the sald agreement mentioned Ol) his part to be kept and per- 

formed, the plaintiffs have not yet paid to the defendant the 
i) sald sum of money last before mentioned orany part thereof, 
although often so re () Ue sted so to do. 

Which said last-mentioned sum of money due from the plaintiffs 
to the defendant, as aforesaid, exceeds the damage s sustained by the 
plaintitts by reason of the ThOTL~p oe rformance by the defendant of all 
the several] supposed protiises It) said declaration mentioned, and 
out of which sald last-mentioned sum of money the defendant 1s 
ready and willing to set off and allow to the plaintiffs the full 
amount of the said damages, and this 7s the defendant 1s ready to 
verify, and therefore he prays judgment if the plaintiffs ought to 
have or maintain their aforesaid action against him. 

HOUSE & FRY, 
Detendant's Attorneys 

(Endorsed :) Filed (Oct. 5. LSS. Wm. II. bradley, elk. 

‘50 On the same day, to wit, on the fifth day of October, 18S5, 

there was filed In said clerk's oflice a notice of publication in 
said entitled cause; which said notice of publication is in the words 
and figures following, to wit: 


m 
1 
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I, Myra Bradweil, president of the Chicago Legal News Company, 
do hereby certify that a notice in ease of Milton H. Bennett et al. vs. 
Kdward M. MeGillin, of which the annexed printed slip is a true 
copy, was published for three successive weeks, to wit, three times in 
the Chicago Legal News, a weekly secular newspaper, published 
every Saturday in the city of Chicago, county of Cook, and State of 
[llinois, of general circulation throughout said county and State, 
and speaially authorized by law to publish legal notices in said city 
and COUNLY, and that the date of the first puiper containing the same 
was the twe hiy-se cond day of August, A. D). ISSO, and that the date 
of the last pretprwer contaiming the sate Was the fifth day of Septem- 
ber, A. D. 1SS5 

In witness whereof the president of said Chicago Legal News 
Company has hereunto atlixed the seal of said company and sub- 
scribed her name,at the city of | ‘hicago, this 5th day of Sept., A. D. 


LSS. 


| SEAL. | MYRA BRADWELL, President. 


ol And | further certify that said company has received five 
WV WY dollars for publishing the said notice. 
MYRA BRADWELL, 
Ver F. Kk. 


McCAY, POPE & McCAY, Attorneys 


Publication Notice i) Attachment. 


Srate or [LLINoIs, | 
(County of f ook. } ' 


Superior Court of Cook County. September Term, A. D. 1885. 


Mitton EH. Bexnnerr and Rorertr L. DuNMan ) 
rs. No. 98.109. 
Epwarp M. McGinty. } 


Attachment. 


Public notice Is hereby elven to the said Edward M. MeGillin 
that a writ of attachment Issued out of the othee of the clerk of the 
superior court of Cook county, dated the 29th day of July, A. D. 
ISS5, at the suit of the said above-named plaintiffs, and against the 
lands, goods, chattels, rights, moneys, credits, and etfects of the said 
deft ndant, kdward M. MeGuillin, for the sum of one hundred ana 
forty thousand six hundred and fifty dollars, directed to the sheriff 
of Cook county to execute. 

Now, therefore, unless vou, the sald defendant, Kdward M. MeGil- 
lin, shall personally be and appear before the sald sup rior 

wZ court ol (‘ook county on or before the first day of the hext 
term thereof, to be holden at the court-house in the city of 
Chicago on the first Monday of September, A. D. 1SS5, give ball ana 
plead to the said plaintiffs’ action, judgment will be entered against 
you and in favor of the said plaintiffs, and so much of the lands, 
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goods, chattels, rights, moneys, credits, and effeets attached as may 
be suflicient to satisfy the said judgement and costs will be sold to 
satisfy the sume, 
PATRICK McGRATH, Clerk. 
McCAY, POPE & McCAY 
(endorsed :) Filed Oct. 5, ISS5 Win. HH. Bradley, clerk. 


Afterwards, to wit, on the fourteenth day of October, 1885, 
Calne the plaintills, ry their attorne, s,and filed 11) sid clerk’s 
office their demurrer to the additional pleas in said entitled cause ; 
words and figures following, to wit: 


_ 
** 
ed 


Which end cle murrer is i thie 


Cirrevir Courr or tur Unrrep States, ) 


Circuit Court of the United St ites, Northern District of Illinois 


Minvron IL. Bexnerr fand| Roperr L. Dunman, Plaintiffs, 


Epwakp M. MeCuttioy, Defendant. 


And the plaintiffs, as to the first, second, and third additional 
fitth day oft ¢ letober. | SSD. Sik» 


pleas a) the defendant filed on the | 
that the same and the matters therein contained, in manner and 


form as the same are above pleaded in them and in each of them, 
are not sufficient in law to bar them, the plaintiffs, from having 
their uforesaid action, and that the Vy afte not found to answer the 
same, ana this they ar renniyv to ve rity. 

Whi refore they demur, jomntlhy apa severally, to sald pleas, and, 
lor Wall of sufhierent pleas in this be half, the plaimtilts pray judg- 
ment and ther damages, We, to be adjudged to them. 
ot And, in addition to said general demurrer, the plaintiffs 

show to the court here the following causes for special de- 

miurrer. 

leirst. The first of ead pleas = aks of two contracts, but does 
not show which of these two the pleader Is deseribing or Is setting 
up the legal « fleet of lt does not state which of these two agree- 
nents the defendant Was to execute In consideration of the plaintiffs’ 
promise to credit the shortage of cattle upon any excess ol S16S8,000, 
iis stated Wn) said plea. 

Second. Said plea does not state when defendant paid said notes, 
whether before or since the commencement of this suit. 

Third. The tender set up in said first plea is not unconditional. 

And, for special demurr r to the second ot said additional pleas, 
plaintiffs say— | ‘as 

I: rst. | haat the parol agreement set up 1th said plea was merged 
in the written agreement set up in plaintiffs’ declaration. 

Second. Said plea dor s not aver that said lana was” free and 
clear from all liens and incumbrances of every nature” at the time of 


the purported tender of deed. 
I—1 110 


ek pitt ARES Le" 


cad 
Sap 


wd ple iis it It In), sustains the “abc, and the defendant. by his “il- 
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Third, The tender Ol said deed was not unconditional. 
And, lor special demurrer. to the third of sald additional pleas, 
plaintiffs my 
a) lirst. It sets up an agreement resting partly in writing 
and partly in parol. 

Seconda. No certain date 1s fixed when this mixed contract Was 
made: if before the date of the on sel up in {the} declaration it is 
merged in the latter. 

Third. It does not hile ntify what contract pleader IS sé tting Uy). 

Fourth. There is nothing to show that the notes were paid before 
the commencement of this suit. 

lifth. lt shows that the te nder of thre deed Wiis conditional. 

And also that the said pleas and each of them are, in other re- 
spects, uncertain, Informal, and insufficient. 

McCAY, POPE & McCAY, 


Atlornery- for Plaanatitts 


(Iendorsed:) Kiled Oet. 14, 1SS5 Win. H. bradley, clerk 


ne Afterwards, to wit, on the twenty-sixth day of October, in 

the adjourned October term of said court, 1SS5, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, circuit judge, is the following entry, to wit: 


_ 


(jrder 
Mitton IL. Bennett ef al 


vs. -Assumpsit 
Epwarp M. McGinnis. J 


Now come the parties, by their attorneys, and now comes on to 
be heard the demurrer of the plamtills to the additional pol as herein: 
and, after hearing the argum nts of counsel, the court takes the same 


’ } 
under AdVIisement 


Afterwards. to wit. on the seeond dav of November. in the ad- 
yourne d Oetober term of sic eourt, ISS). in the record oft thr pro- 
ceedings thereof in said entitled cause. before Hon. THlenrvy W. Blod 


‘ 


’ 


gett, district judge, is the following entry, to wit: 
(dre . 


Mitron IL. Bennett et al. 


Us. Assumpsit. 
Epwarp M. McGitur. = J 

Now come the parties, by their attorneys; and the court, having 

considered the demurrer of the plaintitl- to the additional 


torhey, moves for leave to amend sald pleas, which Is OVCT- 
ruled by the court. 


58 Afterwards, to wit, on the third day of May, 1886, came 


the plaintiffs, by their attorneys, and filed in said clerk’s 
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maf 


othee their replication to the pleas of thi defendant In said entitled 
cause; Which said replication is in the words and figures foilowing, 
to Wit: 
Replication. 
UNITED STATES OF AMERICA. ) 
Northern District of Illinois. 


oo * 
P eS 


In the Cireuit Court of the United States for said District. 


Mitton H. Benserr and Roperr L. DuxMAN ) 
8 In Assumpsit. 
Epwarp M. MeGrinuiy. 

And now come the said plaintiffs, by MeCay, Pope and McCay, 
their attorneys, and as to the plea of the said defendant by him 
first above pleaded, and whereof he has put himself upon the 
country, — do like, &e 

By McCAY, POPE & McCAY, 
Plaintiffs’ Attorneys. 

And the plaintiffs, as to the plea of the defendant by him secondly 
above pleaded, say that they, the plaintiffs, by reason of anything 
In that plea alleged, ought not to be barred from having their afore- 
sid nection, because thre Y sa} threat they, the plarntiffs, were not hor 
are indebted to the defendant in manner and form as the defendant 
has above in that plea alleged, and this the plaintiffs pray may be 
inquired of by the country, & 

By McCAY, POPE & McCAY, 
Plaintifis Attorne Us. 
(Endorsed :) Filed May 3, 1886. Wim. I. Bradley, clerk. 
9 On the same day, to wit, on the third day of May, in the 
adjourned May term of said court, 1586, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 
Crd 
Mirttro~s H. Bewxserr et al. vs. Enwarp M. MecGiury. 
: Now come the parties, by their respective attorneys, and upon 


issues joined herein thereupon come a jury of good and lawful men, 
to wit. W. W. Clemens, C. R. Potter, Henry Boehlin, L. F. Farnham, 
John Stanlev, E. M. Barnard, George O. Allen, George H. Campbell, 
A. D. Hall, Thomas E. Scullan, P. S. Fagan, and Rufus King, who 
were all duly elected, tried, and sworn well and truly to try said 
issues, and after hearing a part of the evidence, the hour of adjourn- 
ment having arrived, it is ordered that the further trial of this 
C | 


; } ° . : 
caust Lb yostponed until to-morrow morning. 


(sf) Afterwards, to wit, on the fourth day of May,in the ad- 
journed May term of said court, 1586, in the record of the 
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proceedings thereof in said entitled cause, before Ifon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Minro~n Hl. Bexnerr ef al. vs. Enwarnpb M. McGuiicin. 


Now COMmMe AGAIN tha pariies, DY thi ir attorneys, ana now Core 

° ’ } } iv Wael } } , ‘ . a p 

also the yury ih Se ee hearing 
additional evid without conel 


journment terse y arrived, it is or 


the same. the hour of ad- 
ered that the further trial of this 


cause be postponed until to-morrow morning 
i 


‘ } j } an ' , ‘ : } : , . 
(5 ] Atterwards. to wit. on the fittv dav ol Mav. ISS. there was 
' ' 1° xi) 7 * at ; : 
filed Ith Saulal Clerk S OTL i SLIDULALION in said entitled ex ‘be 


: . er } } , ca « 
w lil hy Sitla SUipulation s~Jh the words aha Heures following. OWL: 


In the Cireuit Court of the United States. Northern Duiustriet of 


BeNNE et ‘al. ) 
8, | Assumpt 
McGILLiy. J 


It IS hereby aore 7 tit) Stipul it d hy and by LWeehl COUNSE in sand 
cause that a jury shall be waived and the cause submitted for adju- 
dication and decision, without the intervention of a pooner o the judge 
of said court. 7 

Chicago, May Ith, LSGS. 

McCAY, POPE & McCAY, 
Atlorneys fay Pt iis 
HOUSE & FRY, 
Alt y- for Deft 


(endorsed mie Mary », ISS6 Win. LI. Bradley, clerk. 


2 Qn the same day, to wit, on the fifth day of May, in the 

adjourned Ma term of said court, 1586, in the record of the 
proceedings thereof in said entitled cause, before Ifon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Mitros Hl. Bexnerrt ef al. vs. Enwarp M. Meanie 


Now come again the parties. by their att rheyvs, and now come 
also the Jury In this behalf empaneled and sworn, and by agreement 
of the parties, as per stipulation filed in the further trial of this cause, 
they waive the intervention of a jury, and for trial put themselves 
upon the court; and thereupon itis ordered that the Jury empaneled 
herein be dise harged, and aiter hearing additional evidence without 
concluding the same, the hour of adjournment having arrived, it is 
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ordered that the further trial of this cause be postponed until to- 
Morrow morning. 


Oo Afterwards, to wit, on the sixth day of May, In the ad- 

jyourned May term of said court, ISS6, In the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Dlodgett, district judge, is the following entry, to wit: 


Orde . 


Mitton H. Bennett et al. 


rs - Assumpsit. 
Epwarp M. MeGinum. J 


Now come again the parties, yy their atlorneys, and after hearing 
the concluding evidence and a part of the arguments of the counsel 
upon the issues herein, the hour of adjournment having arrived, it 
is ordered that the further trial of this cause be postponed until to- 
morrow morning. 


Afterwards, to wit, on the seventh day of May, In the adjourned 
May term of said court, 1586, 1n the reeord of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, district judge, 
is the following entry, to wil 


Order. 
Mitton H. Bennett ef al. vs. Enywarnp M. MeGiturn. 


Now come again the parties, by their respective attorneys, and 
after hearing the concluding arguments of the counsel upon 


64 the issues herein the court, not being now fully advised upon 
the matters herein, takes this cause under advisement. 


G0 Afterwards, to wit, on the twenty-sixth day of July, 1SS6, 

there Wiis filed in sald clerk's othee the opinion ot Judge 
Blodgett in said entitled cause; which said opinion Is in the words 
and figures following, to wit 


Opinion of ( ourt. 
Mirron H. Bexserr ef al. vs. Enywarpo H. MecGtIbtran. 


BLopGett, J.. 

This is a suit to recover a balance claimed by plaintiffs to be due 
them from defendant Upon the sale of il cattle ranch, with the out- 
fit. fixtures, and cattle ‘i rtaining thereto, a the Indian ¥ rritory. 
[his case was tried by the court without a jury and depends mainly 
upon the legal construction to be rivel Lo the contract rather than 
On any disput | hacts., 

The material facts, is thev appear in the proof, are that on or 
about the 16th of April, ISS, the plartitfs entered into a contract 
with the defendant whi reby thev agreed Lo se] | to the cle te ndant for 

the sum of $400,000 their ranch, cattle, horses, wagons, mules, 
Ob hogs, and raneh outfit, all located in the Indian Territory, at 
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or near the junction of the Arkansas and Cimaron rivers, more 


. } ? S ’ i . . 
particularly described as follows: 


“12.500 head of cattle, to be counted and averaging in age and 


1} ‘> ‘ . 
sex about as follows: 3.000 head of three. four, and five vear old 
| } “4 sae | ) ~ . . o : ° . 

mrad oF; tWo-vear-o1ds, mixed: O00 head Omce-VeUl- 


ey COORD 


steers : 


: 
olds, mix (| , 


500 head of cows & bulls; calves born in 1885 not 
to be counted : |?) head of horses, and all the mules, Wivgols, 
harness, hous, anid ranch outhit located 1) the said raneh and 


used In connection therewith. ana all their right, title. and Ill- 
terest in and to a certain lease for 128,000 acres of land 
known as the ‘Cherokee lease, dated October, 1885, and running 
five vears from the date thereof, at a vearly rental of two and a 
half cents per acre | also all their right, title, and interest In and to 
the said lease for 127.265 acres of land known as the ‘ Pawnee 
lease, dated June 1, 1884, and running five years from date, at an 
annual rental of three cents per acre, and LO deliver Possession ot 
all said property to defendant on or before the 15th day of July, 
Should the number of eattle delivered exceed 12,500 head 
G7 the defendant was to pay in cash the sum of $25 per head 
ior such CXCeSS, Al d should the said number fall short of 
12.500 head, plammtits were to credit defendant on the amount to be 
pari al the rate of SVD per head for such deficit. The SUTh of 
S400.000 for said ranch and eattle was to be pac by the defendant 
as follows: Thesum of 825,000 was to be pata In cash at the time of 
making said agreement; the sum of 875,000 was to be paid July 25, 
ISS5, and for which the defendant was to give his negotiable prom- 
ISSOr\ notes of even date WIth said contract, payable Ol the Poth day 
of July, 1SS5, with 8S per cent. interest; 866,000 to be paid July 1, 
ISSG; 866,000 to be paid November 1, 1886; for which two last- 
named amounts defendant was to execute his negotiable promissory 
notes bearing date July 15, 1885, and payable July 1, 1886, and No- 
vernber 1, 1SS6, with 8 per cent. interest per annum from the date 
of said notes, and the remaining S1658,000 was to be paid by said 
def ndant Ol) tha loth day (>| July, ISS, by the cohvevanece to the 
plamtiffs by deed of general warranty, free and clear of all incum- 
branes =, taxes, and lhe ns Of eve ry kind WN character, ot S. acres of 
land in ¢ rosp\ 's subdivision of the south half of section D, township 
Oo? north, range 15 east, situated in the county of Cook & State of 
[}linots. 
OS The defendant paid the S27 O00 called for by the contract 
to be paid at the time the contract was made, and rave liis 
notes for the S75,.000 pavable July 
cul maturity, It also appears that between the Ist and l4th days of 
July, ISS5, plaintitls delivered to defendant the ranch and ranch 
outfit? and property pertall ing thereto and 4,854 head of cattle, and 
defendant aCe pot 7 this Sunnie that plaintiffs were unable, by reason 
Ol losses 11) the pore ceeding Wihter, to cle live 4 the full number of cattle 
call d for by the e hntract, and that there Was a defici ney or short- 
ave in the cattle of 7,646 head, which, at the rate of S25 per head, 
made the sum of S191,150 to be credited the defendant on the pur- 
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chase price of S400,000; and as defendant had paid the cash payv- 
ment of $25,000 and given his negotiable notes for the $75,000 
due July 25th, there was only a balance of $108,850 to be 
paid plaintiffs. This balance, plaintiffs contended, should be In- 
cluded in equal-time notes payable in July and November, 1886, 
but the defendant refused to give the notes, and contended 
that he was entitled to apply this credit of SI91L,150, first, in 
the extinguishment of the amount to be secured by the 
Gy!) time notes, pavabl in ISS6, and the remainder of this credit 
was to be applied on the payment to be made in Cook county 
land, and that he was entitled to convey the entire Cook county 
lands Lo plaintiffs, and plaintiffs Were bound bLoaces pot the same.and 
to pay him the sum of fifty-nine thousand one hundred and fifty 
dollars 1) cash lor said land, In other words, that the plaintitts 
were bound to take the land at S168,000, and pay defendant the 
balance of SOUL TOO, which would remain unpaid lor the land by the 
delivery of the ranch and cattle. So that the controversy in the 
case 1s as to whether the plaintiffs were bound to uccept this land at 
the price fixed in the contract, and make up In cash the deticn ney 
In the price to be allowed for it, or whether plaintiffs could insist 
that the credit for the shot lage on the cattle should be applic 7 first 
to extinguish the payment defendant was to makeein Cook county 
land, and then upon the amount to be secured by the time notes 
due in July and November, ISS6, thus leaving this balance of 
S1TOS 150 due plaintiffs, and this sult Is brought lo recover this bal- 
ance of $108,150 on the ground that, defendant having refused to 
clVve his notes, if by cume at once a mone Ay cle mand, 
70 It was conceded Upon the trial that the plaintills were the 
owners of the ranch in question, and had thereon, in the fall 
of 1SS4, the full number of cattle Spy cified in the contract, and that 
they supposed 11) good faith at the time the contract was made that 
they would be able to deliver to defendants the full number of 
12.500 head of cattle, but that by reason of the severity of the winter 
of 1SS4-'5 the plaintiffs’ losses of cattle were so great they were un- 
able to deliver more than 4,854 head stated. ‘rom this large de- 
ficiency in the number of cattle, which, I may say from the proof, 
appears LO have been uli x pected on the part ol both parties, has 
arisen the diftieult question of law Lo be determined in this CuSe. 
Upon the trial | admitted a large Inass of testimony in regard tothe 
preliminary negotiations, correspondence, and interviews between 
the contracting parties and their brokers for the purpose of obtain- 
ing, if possible, SOIC light Upon the true construction to be oly n to 
the terms of the contract, in view of thi embarrassing questions 
which are in controversy, but I feel com pe lled to say that ve ry little, 
if any, light as to the construction to he given to the contract 
was obtained from this testimony. ‘The proof satisties 
v1 me that the plaintiffs in good faith beleved that they had 
the full numbe r of cattle named in the contract, and would 
he able to deliver them at the time stipulate d, and | have ne doubt 
the defendant expected at that time to receive that number of cattle 
and to pay for them in the manner provided in the contract. ‘That 
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there might be a comparative lv small surplus or excess of cattle 
over and above the number called for by the contract, or that there 
might be rat small aT ficiency, IS clearly indicated by the terms of the 
contract itself, and from the parol prool, but I have no doubt from 
the proof that neither party anticipated that any serious difficulty 
or question would arise by reason of excess or deficiency. The con- 
tract provides that any excess of cattle above 12.500 head should be 
paid lor Wn) cash by this cle ic ndant aul the rite of S25 per head for 
such CACCSS, and should the number fall short of S12 500 the plain- 
tiffs were to credit the defendant on the amount provided, to be paid 
at the rate of $25 per head for such deficit. 
It appears trom the prool that the defendant refused to enter into 
the contract except upon condition that the Cook county land 
(2 was to be taken at the specified price as part payment; and 
it also appears with equal certainty that the plaintiffs insisted 
that they would not sell unless they could rel about S250,000 in 
cash, or what was equivalent to cash. The fair and natural conelu- 
Ss1On in) reourd iQ) the stite of mind of the parties, ana the Vit \\ they 
took of the transaction at the time the contract was made, | think 
ts that thi plaimtitls, on the assumption that they had 12.500 head 
of cattle to deliver and would rel about S250,000 in money, OF what 
was the equivalent of money, in cash and negotiable paper, were 
Willing to make the sule to defendant for S400,000, and the defend- 
S100.000, would not agreesto make the purchase except Upon the 
condition that the land was to be taken at $168,000 as part of said 
sum of S400,000, and I think from the parol proot that plamtills 
did hot consid I the ( OOK COULLY land as the equivalent ior cash al 
the full amount of $168,000, at which they were to receive it In 


ant, supposing or assuming that he was to pay the full sum of 


precy rane lit. 
After the difficulty arose between the parties growing out 
io of this large deficiency in the number of eattle, as I have 
already sald, defendant insisted that the contract amounted 
toa sale of this land to the plaintiff for $168,000, and that, inas- 


a4 
‘ 


much ius plaintifls had not eattlh enough LO fully pray for the land, 
they were, therefore, under obligation to make up the deficiency in 
cash. Afterwards, however, and in a subsequent interview between 
the parti s, the defendant offered to conv: V to the plaintiths d+ aneres 
of this land in fulfillment of the contract on his part, but without 
designating from what part of the S4 acres this 54 acres was to be 
taken. Plaintiffs refused to ace pot this latter offer, claiming that 
they were entitled to time notes, due in Jt ly and November, ISS6, 
of it. Defendant refused to give such notes; then they were entitled 
to the money at once, The defendant tendered the plaintill- Ho 
deed, either tor the entire tract ot S4 ueres or for the 54 aeres which 
he subseque ntly offered to CONVEY | but | think the proof satisfac. 
torily shows that the defendant was in condition to have made the 
plaintiffs i vood title either to the whole S4 acres or to any part of 
the tract. It seems to me that when an actual count of the cattle 

showed this large deficit in the number defendant might 
74 properly have refused LO aecept the property and put plain- 
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tiffs in default upon their part ol the contract: but he elected 
to accept what plaintiffs had to deliver on the contract, and must 
be held to have thereby assented to such readjustment of its terms 
as were made necessary by the changed facts. 

[ do not think that either party to this contract intended or 
understood at the time it was made that plaintiffs were to buy this 
Cook county land from defendant, unless they paid him for it in 
the ranch and cattle property. 

My construction cr] tha contract is that if pave the defendant the 
option of paving S1LOS.000 of this purchase “thhoney by the conveyance 
of this Cook county lane that if the defendant had declined to 
make the conve Vahce or been unable Lo FIVE il erood title the ainount 
to be liquidated by the convevance of the land would have at once 
become a money payment, and would have been payable in cash on 
the loth cyt’ July, ISS. l | tha priaintitls had deliv red the whole 
nur be r of catth contemplated by the contract, they would have 

been entitled to the note for $66,000, due July 1, 1886, and 
w another note for thie same amount, duc November 5 ISS6, 

and another note for the same amount, due November 1, 1886, 
and also to a deed of the Cook county land, or the amount of cash 
at which the land was to be applied on the contract in case the de- 
fendant should refuse or be unable to make a deed. 

l think, therefore, that the land payment is to be treated as a 
present or cash prea yrnne nt. and that the defier Hey at the rate of S25 
per head, which is to be credited to the defendant, should be ippro- 
priated in liquidation of this cash payment—that is, upon the law 
of the appropriation Ol prea yrrie Hts the court should apply this credit 
to the cash which the (hele 7 init would have been called Upon to 
pay in Ciise he should I) ive been unable Lo i Ke the title ful the 
time called for. The SLOS.0Q00) to be liquidated by the land is a 
present payment, whether it is to be made in money or land, and if 
the detendant, by the terms of the contract. Is entith d toa eredit 
equal to or exceeding the purchase price of the land, it should be 
applied upon this payment to be made in land rather than upon 
the deferred pavinents, to be evidenced yy notes—thiat Is. the 

land Was a down pray tine hit, to be mac ul the time ol the 

76 completion of the contract 
While it undoubtedly can be said from the proof that 
neithe r party anticip ite d thie cyte stlos which l) ive arise 1} by reason 


. . ’ . , , } 
ol this large deficieney mn the number of cattie, yet at the Sumne 


; 


time the contract does in terms provide for Just this contingency, 
without, however, providing upon which of the payments the de- 


fer ney should be cLpopo die dif it should be large enough to exhaust 
either. and it becomes the dutv of the court, therefore, by constru- 
Ing the terms of the contract, to make the application, After cCon- 
siderable reflection, and not without much doubt as.to the sound- 
ness of my conclusions, | have finally decided that the better 
reasons support such construction ol the contract us requires that 
this credit should be appropriated to the extinguishment of this 
S168,000 which defendant was to pay al the time the prope riv was 
delivered, and which he might have paid either in cash or by the 


Pree | 1 1G 


m 
. 
€ “4 
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conveyance ol this land Making the application of this eredit first bee 
to extinguish the land payment leaves the sum of SLOS SOO due 
plaintifls, for which defendant should have given his notes payable 
in July and November, 1556, with interest at S per cent. He de- ‘ 
clined to rive such notes or any notes, and hence this bal- 
ahce by Cale a pres hit cle mand and could be sued for. 

I therefore find the issues for the plaintiffs, and assess the 
damages at S10S,850, with interest at six per cent. from the 15th of 
July, 1586. 

Met oO”, Pop & Met O*, Mir. Johnson, of Topeka ; Mr. Peake, of 
Kansas City, lor plaintiff. 

[louse & Fry, Mr. Kline, of Cleveland, for defendants. 


(Iundorsed:) Filed July 26, 1886. Wm. lH. Bradley, el’k. 


75 On the same day, to wit, on the twenty-sixth day of July, 

na thie July term of said court, 1SS6, In the record of thi pro- 
ecedings thereof in the said entitled cause, before Hon. Hlenry W. 
Blodgett, district judge, is the following entry, to wit: 


} 
Judge ne. 


Minton H. Bennett and Ropert L. DuNMAN) 
I's Assumpsit. 


EDWARD M. McGILLIN. 


Now come the partie S, by their attorneys, and the court waving con- 
sidered and being how fully advised Upon thie matters heretofore 
submitted her in, finds the issues for the plaintiffs and aSSCSSCS their 
damages at the sum of one hundred and fifteen thousand five hun- 
dr d and eighty dollars ana liftv-five cents, and the a fendant, by 
his attorney, now moves the court for a new trial herein; and the 
court, being now fully advised upon said motion, overrules the same 
and awards Judgment upon said finding. 

[t is thereupon considered and adjudged by the court that said 
plaintiffs do have and recover of said defendant the said sum of one 
hundred and fifteen thousand tive hundred and eighty dollars and 
fifty-five cents, their damages so as aforesaid assessed, together with 

their costs and charges in this behalf expended, amounting 
fey to the sum of — dollars and — cents, and that they have CXC- 
ecution therefor. 

And it appearing to the court that under the attachment writ 
issued herein that the sheriff did levy upon all the right, title, and 
Interest of said defendant in and tothe follow Ing deseribed real estate, 
to wit, about S4 acres of land in that part of Crosby’s and others’ sub- 
division Ol the south Oli half of section five (.) . town. Dé N.. R 1 
Cust, of ore ¢ \ , lving West of ti. R. [. and -. R’y, in (‘ook county, 
[llinois, it is ordered that said real estate be sold in satisfaction of 
said judgment, and that il special writ of fie ri facias issue tor that 


Purpose, 
And the plaintiffs, by their attorneys, move the court for judgment 
against James I. Campbell, Joseph Laneaster, and E. R. Menther, 


>» + 
dl 
. 

— 


EDWARD M. MCGILLIN Vs. MILTON H. BENNETT ET AL. 


who have been garnisheed herein; and it apperaing to the court that 
said James H. Campbell, as garnishee, has filed an answer herein on 
behalf of himself and the firm of Campbell, Lancaster & Co., admit- 
ting that the said firtin of Campbell, Lancaster & Co., was at the time 
of service of process upon him, had money due and owing to said 
defendant, Edward M. MeGillin, to the amount of nine thousand 
three hundred and fifty-six dollars and twelve cents. 

lt is thereupon considered and adjudged by the court that said 

defendant, Edward M. MeGillin, do have and reeover for the 
SU use of said plaintiffs, Milton H. Bennett and Robert L. Dun- 

man, of said firm of Campbell, Lancaster & Co., the said sum 
of nine thousand three hundred and fifty-six dollars and twelve 
Cents, and that he have CX eution therefor. 

And (>t) motion of the defe ndant, Kdward \I. MeGullin, by his 
attorney 5. the court fixe : thie amount of the supersedeas bond herein 
“at one hundred thousand dollars. 

Cn the at aring of said CuUSe the following exceptions were taken 
and were allowed by the court and made of reeord; which said ex- 
ceptions are in the words and figures following, to wit: 


S] Bill of Licceptions 


UNITED STATES OF AMERICA, 
North ri District ot Illinois. } 


In the Cireunit Court of the United States 


Mitton Hl. Bexnerr and Rorertr L. DuNnMAN 
i's 


KEpwarp M. McGILuen. 


be it re membered th if on thre trial of the above-entitled cause, at 
thie April term, A. D. 1SS6, of the eireuit court of the United States 
in and for the northern district of Illinois, before the Hon. H. W. 
Blodgett, presiding— 

It was admitted on the trial of said cause that the several parties, 
plaintiffs and defendants, ‘ Kecuted the contract sued on in this case, 
a Copy of Which is set out In the first count of plaintiffs’ declaration. 

[It was further admitted that the plaintiffs, on and prior to the 
l4th day of July, A. D. 1585, delivered to the defendant 4,554 head 
of cattle of the kind and character mentioned in the contract sued 
upon, leaving a deficiency of the number of said cattle mentioned 
in) sald contract, as thr number to be delivered thereunder, of 7.046 
head, which, at the rate of 825 a head, amounts to $191,150. 

And itis further admitted that the defendant made the cash ordown 

payment of $25,000, as provided insaid contract, and also exe- 
$2 cuted and delivered lis notes for $75,000, as therein provided, 

and that said notes have been paid in full since the com- 
mencement of this suit, making the total payment by defendant on 
said contracts S1LOO0.000, and that the amount claimed by the plain- 
tiffs in this suit is $108,850, principal, and interest thereon frum the 
15th day of July, 1555, while the defendant insists that under the 
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terms of the Contract the plaintiffs are bound Lo take the (‘ook 
county re | estate, and that he Is entitled tO recoyve Tr of the plea intitts 
SoU,100, with interest thereon from the loth day of July, 1885. 
It was further admitted that on the day these « ‘attle were ci 

to the defendant the posse ssion of thi premises described in the 
leases mentioned in said contract was turned over to the defendant 
and the defendant entered into the possession thereof, and that the 
leases for said premises were assigned and transferred to the defen 
ant in October, 1885, who at this date repaid to plaintiffs the a 


vanced rental payab 


i 
le under the contract sued upon. 


> . : — 
Ropnert L. DuNMWAN testifies 


Qnthe 1l4th of July defendant & bhiyvs lf & Mr. Bennett were in 
the Indian Territory, and Mr. Bennett & myself had a talk with 
MeGillan about a settlement. Mr. MeGillen then proposed to make 
a settlement on the basis that we pay him fiftv-nine thousand and 
some odd dollars, the difference between the amount due us 
anid the avgres d value of the land. We, of course, declin dl to 
accept of his proposition, and he said if we would give pein 
the difference between the value of the land, SLOS.000. ana SLOSS O00) 
then he would convey us the land, and we declined to do it. We 
agreed then to meet in Kans is ( it \ for sé ttlonn rt. On the ttl, of 
July he, Mr. MeGaillin, offered as [ have stated ; that is the only 
offer he made le didnt hav cli deed thre re to the land then.and 
again declined, and he then proposed that he would deed titty - 
three Hucres of tha » dana. whateve r the aere ~ milelit by - just enough to 


* 
. 
woe 


} 


cover the amount due us | declined this: hedid not tender a deed 
hor did he exhibit One, ae said thosat bie had telegraphed lor] it. ane 
when we rot lo Kansas City he told me the sam thine— that he had 
not vol the di ed and that the deed ma not Com Since that time 
Mr. MeGuillin lias ane ver paid the balane Ol SLOSSO0 

When we met at Kansas | it\ MeGillin insisted Upon the same 
thing and made the same proposition. Tle insisted that this was in 
Accordance with the terms of the contract At the ranely ti made 
the proposition to me to deliver the deed for the land u pon MY pty: 


ing him the 859,000, but T wouldn't do it, and he made the same 
proposition 11) Kans is | t\ ae told like iil the raneh that he 

would telegraph for the deed, and have the deed there at 
Sf Kosansgs (itv by thr time we vot there | told him then that 


| would hal take the deed Upon the ttc rstanding that wad 
to pay him $59,000. 


Mirron Il. Bennett testifies 


{ 


When at Kansas City Mr. MeGillin asked us theamount prepaid 
Ol those leas - | crea Ve him the amount, At thi: time we wou 
not turn the leases over until eve rvthing was se ve up satisfactori 
between all the parties At Kansas () | * Mr. MeGuillin wanted us to 
pay him $59,150 in eash,and he ead Pte make us a deed of the 
eighty-four (S4) acres of land. 


? 
| 
} 
iV 


OS Reed 
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Epwarp M. McGitury, the defendant, testifies : 


ith the de fendant in this Cuse and il merchant in Cleveland, 
Ohio. Krom the 10th tothe 14th of July, ISS5S, | was on the ranch 
in the Indian Territory. We had some words as to some Texas cattle 
which Wwe had that were hot included in) the contract, Mr. Dun- 
man said he didn’t propose to turn these Texas cattle on the contract 
and take pay in Cook county land; that was on the Ith day of 
July. Mr. Dunman made the remark, “ Do you expect us to take 
all the Cook county land?” TI said, Yes, and he flurried up a little, 
and I said, “ Keep cool, Mr. Dunman, there 1s no need to make 
nh fuss.” We arranged to meet fora settlement at Kansas City, 
and there we would take the whole matter up. I nex! 
SO saw them on the morning of the 17th,at Kansas City. Sing 
a memorandum of the cattle and presented it to them. This 
was the first statement I made of our affairs. ‘This 1s the statement 
I showed them, and I said: “ Gentlemen, have got the deed all 
ready for you, signed by myself and wife, and if you will make some 
provision for paying me back the $59,150, or give me ample security, 
| will pass over the deed.” Mr. Dunman immediately flurried, and 
in his way said, “ We don’t have to take a foot of Cook county land, 
and we never will.” I said that our contract called for it, and that 
I should insist on his carrying out that part of the contract. That 
evening he and Mr. Bennett came down again The matter was 
all discussed there thoroughlv, and I then said I would goa step 
beyond the contract ana rive them fifty four iCres of land and cle ur 
up the whole deal: have another deed made out at Cleveland and 
settle the whole thing and bave no fuss about it, which they ubso- 
lutely refused to entertain. 


ae re the counsel for the 7 fendant PPrOp Ose (| Lo offer evidence of 
the circumstance s surrounding the execution of the contract sued On}, 
of the relative situation of the several parties, and of all negotia- 
tions, correspondence, and interviews of the several parties and their 

agents leading up tothe execution of said contract, for the in- 
Sb formation of the court and to enable the court the better to 

understand & construe the contract. To the introduction of 
all this class and character of evidence counsel for the plaintiffs 
objected, for the reason that, in their opinion, the proper construc- 
tion of the contract doe Ss hot require the admission of any parol 
evidence. 

The court overruled the objection, and decided to admit the testi- 
mony for the purpose of aiding in the construction of the contract: 
to which ruling of the court counsel for the plaintiffs then and 
there excepted. And it 1s ordered that all evidence of the character 
and class proposed shall be considered iis objected to when offered. 
Such objection overruled, and proper exception thereto taken by 
counsel for planntiffs, 

Thereupon, by stipulation of counsel for each party, filed and of 
record, this cause is withdrawn from the jury and submitted to the 
court on the pleadings [and | evidence otlered and to be offered. 

And in construing the contract sued on the court may consider 
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all the evidence offered and to be offered, subject, however, to the 
objection of counsel for plaintiffs as to the admissability of any eVvi- 
dence of the hope tiations or statements of the parties previous Lo 
the making of the contract. 


Frank R. Baker, called by defendant, testified : 


S7 | reside in) Chicago, and ailnk a broker in ranch properties 

and Western and Southwestern lands. I first met the plain- 
tiffs with referenee to this sale at St. Louis, in November, 1SS4. 
Mr. Dunman represented to me that he had certain property in the 
Indian territory, at the forks of the Cimaron and Arkansas rivers ; 
something over three or four hundred thousand acres of land, and 
somewhere from twelve to fifteen thousand head of cattle, that he 
wanted [| should sell for him. Prior to the Ist of January I re- 
ecived an inventory of the property of the plaintiffs, and several 
letters passed between us. I mailed plaintiffs a letter in 1554, 
which is as follows: 

“CHICAGO, Dece mbe ; od. LSS. 

Messrs. Bennett & Dunham, Caldwell, Kansas. 

Sirs: | have seen the parties referred to with reference to pur- 
chasing your I. T. ranch. priced the entire outfit to ther at 
SHOO 000. which is considerable more than we talked, but that can 
be adjusted between you. They talked very favorable, but wanted 
it for a little less money. I think they will soon want to go and 
inspect the property. Had they better go to Tulsah or Caldwell? 

Now, by fore Spy nd any more time or HOney 1 this deal, | 
88 want a written_contract from Bennett and Dunham agreeing 

to pay me out of the first purchase-money a commission of 
three per cent., based upon the gross valuation of the ranch and 
stock in the trade. Whether I bring or send you a customer [am 
to have this commission. I have another customer in view, but 
this one is all cash, save for eighty-four acres of land; therefore I 
send lim first. Let me hear from you at once and oblige 


PRANK R. BAKER.” 


The customer referred to in this letter is the defendant. I had 
been negotiating for some time prior to that with Thomas D. 
Snyder, his agent here in Chicago. I received the following letter, 
of date January 5th, 1885, in reply: 

“Wasninaron, D. C., January 5th, 1885. 
I’. R. Baker, Chieago, Il. ' 

Sir: The Senate Committee on Indian Affairs Is investigating our 
leases with the Indians, and I am here as a witness, so I thought it 
was no use to price the ranch until we see how this will come out. 
This Investigation will settle this matter forever one way OF the 
other. On my way home I will stop in Chicago and see you. If 


this matter is settled favorably then I will ce the ranch. 


rl] » 
89 Yours, ete., M. H. BENNETT.” 


“vi 
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The next time I saw Bennett was the latter part of January or 
early in February. We had been corresponding at intervals all the 
time. The next letter I have is dated February 9th, 18585, and is as 
follows: 


“CALDWELL, Kansas, February 9th, 1885. 
I’. R. Baker: 


As the lease investigation has gone about as far as it will, I can 


safely say that the leases are solider now than they ever were. | 
think Tam in a position to know. If those parties wish to buy our 
ranch now I will price it to them. I think that there is but little 
doubt but we will be able to secure the Cherokee lands for five vears 
after the ¢ x plration of the first leases. I think there 1s not a better 
range in the country, and the way my stock wintered there last win- 
ter and this winter will show it. Up to this time I have only lost 
eight head of cattle on our range this winter. I would like to have 
the parties go down and take a look at the range and eattle, and if 
you can make a trade or send one to us that we can trade with we 
will pay you three per cent. of the amount of the sale. I will give 
you a list of the property, with price of the same, and also a map of 
the ranch. 
90) Yours, &c., 
BENNETT & DUNMAN, 
By H. M. BENNETT.” 


“Enclosed you will please find copy of each lease. 


B.” 
Counsel for defendant offered the Inventory enclosed: 


L50OO head COWS and COWS and calves. 

3,000 three and four year old steers. 

3.000 two-vear-old steers. 

5,000 yearlings. 

125 head of saddle horses 

l team mules. 

2? teams of horses 

f wagons. 

100 head of hogs. 

There are three good ranches and three good corrals, corn-cribs, 
stables, and blacksmith shops, and everything else that 1s needed on 
a first-class ranch; twenty-one (21) miles of four-wire fence of Glid- 
den wire and nearly all black walnut posts; also a horse pasture, 
two miles square, near the headquarter ranch. It is fenced on the 
north and northwest from the Arkansas river and west line of 
Pawnee reservation. W he re the fe nce Is bullt Is dott d On the Trhetp. 
The Pawnee lease is indicated on the map by the country sur- 
rounded by the blue mark and dotted line for fence. The Cherokee 

strip lease lies adjoining on the east in the forks of the 
9] Cimaron and Arkansas rivers; will count the cattle from 
June Ist to July Ist, 1885. If the number is not there when 


Ly 
: 
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counted we will make the number good, and, if any over, will want 
pay for all in excess in proportion to what Is counted out. 


BENNETT & DUN. 


Counsel for defendant offered letter and inclosed selhedule as fol- 


lows: 


“Tlor SprinGs, Ark., February 22, 1885 
Frank R. Baker, Chicago, Ills. 

Dear Str: Yours of the 17th just received and I hasten to reply. 
| dont SCC how | overlooked =< nding the most needed part ol the 
letter to you. Hnelosed you will find it this time. I am stopping 
here at the Hot Springs for the present, and will remain here until 
March 20th. Up to the Ith of this month there Wis only ( orlit 
head ot dead cattle found Oh OUP Pahbgye, and if that don't speak 
well for the range | would like to know what will, after so severe a 
winter, and [ hope you will sueeeed in making sale of the ranch at 
the price we named. When I return to Caldwell Twill look up the 
grain trade and re pron lO Vou, as it hus been something that | have 
paid but little attention to. 


Yours truly, M. H. BENNETT.” 


92 500 5 and 4 vear old steers. 
3,000 2-vear-old steers. 
F OOO L-ye ar-old steers, 
1.500 cows and cows and calves. 


64 work mules and horses. 

o Wagons and harness. 

100 head of hogs. 

Also all Canny equipage that belongs toa first-class ranch. There 
is 22) miles fence of 4-strand Gladden wire, with posts 30 feet apart 
and My StaVvs a tween each post, There are rool corrals ana thrive c 
ood ranch houses, stabl S, corn-eribs, sheds for horses, all lth coo 
order; all range and lease privileges as indicated on the enclosed 
Phd}, will count ana Class. as above deseribed, stock 1) June, ISS): cull 
In excess Will want pay for, and if number not there when counted 
will make the number good; price, $450,000; will want bonus put 
up when trade is made and half of the entire amount at time cattle 
is counted and balance on time (if desired) with good security. 


BENNETT & DUNHAM.” 


2) sudadle horses. 


| urged Mr. Bennett to visit Chicago and SCC the eighty-four dCres 
of Jand at Washington Heights referred to in my letter of Decem- 
ber Od. ian CHullne bie re about March LOth and told hie he went 

93 upon the land; never saw MeGillin until after Bennett «& 
Snyder went to Cleveland to see him. I made a proposition 

to Snyder. I offered him this ranch and the property mentioned in 
the inventory at the price given by Bennett and Dunman. The 
first proposition T made was $500,000, Afterwards it was $450,000. 
The first offer was for cash. Snyder submitted a proposition from 
MeGillin to buy the property on a besis of something less than 
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$400,000, and take in trade some of his Cook county real estate. I 
represented to him that it could not be done; that the property was 
worth all | was asking for itin money. He insisted that we couldn't 
make the trade unless we traded on his proposition, which was on 
the basis of 8350,000, including « ighty-four acres of land at S8168,000. 
All these pro] ositions were submitted by me to Bennett, either by 
letter or telegram. 


Counsel for at fendant offered letter iis follows: 


“CHicaco, March 10th, 1885. 
Dear Str: I enclose particulars and maps of ranch in Indian 
Territory, located at the forks of the Arkansas and Cimaron rivers, 
with about 250,000 acres of leased land, and a range of several hup- 
dred thousand acres of fresh range, mostly mosquito grass. 
ht Frank R. Baker, whom | am figuring with, has had ten years’ 
experichce il the cattle trade with Messrs. Streborn & Co., of 
the Union stock-yards a oirst class firm Mr baker Wiis hea©r the 
ranch last sutbimer ana hye “uve that IL is a first-class steer ranch 
and a good point, accessible to trails either north or south, being 
less than LOO miles east of the old ‘Texas trail to Dodge City, muak- 
ing it less liable to come in contact with the southern trail cattle 
than a majority of Indian leases. The leases run until 1SS9, with 
permission for rene wal for five Vvears longer, lf you think laVvora- 
ble wire immediate lv, and | will show your ¢ lolity -four acres to the 
owner, Who will be in Chieago to-morrow, March llth, 1885, and if 
you think it advisabl Wi | arrange fora meeting. 
Figures as talked of, viz 


Price for rancl alae dealll ; eae ———— 
S4 acres, at 82,000 1s Shi : ite alee ee 
Cash between June and July.--. plier nnnensvepietsanmnia ——_— 
Dalanee in one and two vears...-- alas a ee 

.. | eee ees iliainaiiaiiinaes a ON na veer aee § 425.000 


Mr. Baker thinks you could, during summer and fall of 1885, sell 
about 4,500 head of beef cattle at at least 840 per head, which would 
bring you about S1]SO.000 


Yours truly, THOMAS L. SNYDER. 


Dictated.” 


ryt . } r ’ } -* , } — ot - | , 
we Pliis ietter and scneduie ene losed mm avove was handed by 


me to Snvdel 
‘ fc - ’ P ‘ j ze . gai 
(‘ounsel tor defendant otfered itetter as Iollows 


“CHicaco, March 10th, 18S5. 
Thomas D. Snyd P. isa 
My Dear Str: Referring to our conversation about that Indian 
Territory ranch property, | neglected to add that during my con- 
nections with the live-stock coms. firm of Straham & Co. at the 


6—1110 
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Union stock-vards L have sold and SCC) a great many cattle off of 
this ranch, and am, therefore, personally familiar with the stvle and 
quality of this stock of cattle. They have usually averaged from 
970 to 1050. and have sold (to the best of my recollection ) for from 


$4.25 to Sd.25 per CWwl, according to the season of the vear when 

] } - 4] es > : ] - ] ; 

markered. ladd this mui h to what l have aiready sald to give 
) } | } } ‘> 

You or your purchaser ah Wdea of the Class of stoek. XU, or al 


’ 


least a large majority of the three and four vear old steers. will be 
ready for the early market this summer—say in June. possibly as 
late as July ist Phen of the »o000 two-vear-old eatth owner could, 


; Ane . ee 
li ne lett so dispo cd, make Good beel out of. sav about 4} ol them. 


, 


hits range belhg fresh that 1s, not Catel down —and beng sO 

located that the leases, 250,000 acres, controls several lun- 

ON) dred thousand of unoccupied and therefore, by mutual con- 

sent, free land, T regard the plant as an unusually valuable 

Ole. also, as Vou Will notice Dr reierence to the Lidii}), the two s1des 

Ol the ranch cule bounded D\ the Arkansas ana (ilmuaron rivers, 

which vou doubtless you well know are large and never drv rivers 

but, in addition to this, the adjacent country is bountifully supphed 

With small streams of clear, cold, and fresh water. Anything fur- 
the threat VOU Tha 7 sIre to know Call On) 


Truly yours, PRANK R. BAKER.” 


The prey r now Jit Wli Ne 18S a Ste nograplie rs COPY of raicts Sup- 
plied by 1h \ st If LO Snvd rior def ndant. 

Counsel tor defendant offered paper last referred to, as follows: 

Loo bie Ad ot COWS, enalye =, ana ary COWS 

39.000 three and four vear old steers. 

> 000 two-vear-old steers. 

9.000 yearlings 


»- ' } ee 
_ . i ' > 
125 head saddle horses 


» team mules 
} . 
t team horses 


L wagons, 
100 hogs 
A lense of 128,000 aeres, dated June. ISS4. for five (5) vears. at 1 
cent per acre 
Lease of 127,268 acres, dated June Ist, ISS+4. for five (5) ve ars. at 
thre (>) cents per aere. 


Oi Vhre POOU FANCH 2 


7 ’ 
; P ; ’ pra » *e ) 7? Y . 
ee good corrals, corn-cribs, 


' 

; 

= . ‘13 } 
| " ,vf 

SO DIACKSIDILE Si 


} 
i 


. 3 ? 
stabies, We.: al 
} : — — 
needed 11) Opecravuinge COnY 
+)e) 
1 


Sa 


— 


ee . 
hOp and everything that Is 
‘ . 
llent 


en wire, four strands. black walnut posts 


V a first-class ranch. . 
niles of wire. Glidi 
\ | ‘ | a rofrpr . 2 | m1 PS . ly , los? » oof - ates 
AAISO a DO] pal Lure LWO Mies “Uae, neal meadquartel rane 
fenced in same manner; the fenee is shown on the map by dotted 


line; will count the cattle from June Ist to July Ist, 1875 
Ifthe contracted number — not there when counted will make 
number good, and if any over wil! want pay for all in excess in pro- 
portion to what Is counted. 
The validity ot leas Sare now not only beyond doubt St cured Lo 
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the lesse¢ De but they are confide nt they Can be eX nded live years 
from the time they were originally executed for, which is about.five 
years vet In the future 

Up to the present writing, altho 
winter, we have lost but eight head of cattle: will 
ys discouraging season of the year, and 


I having had ad very severe 
by clad to have 
purchaser come now, the m 
Inspect the property. 
$425,000. If desired purchaser can have long time on half [the] 
amount by paying one-half cash.’ 
Mr. Bennett came a few days after that proposition was 
9S submitted to Mr. Snvder. I advised Bennett to make such 
enquiries as he desired in regard to their proposition for 
the Washington Heights property, and go with Snyder and see it, 
and then he and Snyder could go to Cleveland and negotiate with 
Mr. MeGillin personally. I had a talk with Bennett. I said to 
him I thought he was getting a very good price for his property, 
and althou oh) Mr. MeGuillin tixed the value of his land at a ficti- 
tious wiee | thought still he was making a very good trad 
told him that Mr. sn ler said that Mr. MeGullin had this land ane 
id in buying 


' 
hy him Wot 


i 
} 
I 


he wanted to buv a ranch. and wanted to sell this lar 
: ge : , 
the ri h and that the oniv wav we could trade wilt 


? 
} ~ ? } ' '* : ; } } 
be on that basis. I told Bennett evervthing that had passed between 
. ; 
Snvder and myself in our negotiations fhe price put by Snvder 


on the Chicago real estate was 52,000 per acr MieGillin would not 


vary from that prie ata | tried to sell to MeGuillin this Indiat 

: . ’ : ‘ , ¥ yy i . ; 

ranch foreash. Snyder then told me MeGillin would not buy any 
ee | ; ; 

ranch unless he eould dispose of this elelhtv-four aeres of land in 

part payment I am quite positive that all communications we got 


from MIeGillin prior to '. biti tts starting for Ch ve ind —Were Com- 

mnunicated by Snyder and mvself to Bennett [| saw all the letters 
from MeGillin and read them as fast as they came, and my 

(yt) letters from Bennett and Dunman, or either, were read by 
Suvader. 


ollows 
‘CLEVELAND, Onto, dlarch 11th, 1885, 


Thomas D Snyder, Ksq., Chieago, I]. 
1) FAR SIR: Your ( | iInclosine Statement of kona Aan Territory 
l carefully examined. | would pref she stock or 


ranch 1 ec. ANd Ci 
breeding ranch in the Sadiiam “Shaiithidls aime Mauna asain 


(ji ] cy 

. 2 ’ . . . , ‘ = ’ . . Re . 
would trade for present ra chona fair market value basis, say 
> - lssats _- wae 
» pe le and fair valuation for Improvements, or S25 for 


’ 1} ] ; | . ' } ‘ B : . 4 
eattie all around. linprovemetts thrown ln if you examine market 


attle vou will find Texas steers, average price in Chicago, 
. e 


report De I 

% ; - 1} | . . ; " 

=} per cwl welght, sav, 9o0 Ibs (a wood average); gross amount, 
+ = wha 4 F » : 1} 
So0.20 less freight, 87.00 (S150 ear, 20 In car—I15 1s amt allowed) 


Fil 
net. 89D. In comparing the se figures you see thre re 1s 


COT, Oe. rh 
} . 
rovalty for a leased 


no inducement to buy at $30 all around, pay a 
ranch, and wait for profits. On this basis of mine I would look 


carefully into his ranch, and, if all right, would trade at once on 


1] EDWARD M. MCGILLIN VS. MILTON H. BENNETT ET AL. 


basis of payments proposed by you. I hope you won’t think me 
fickle, or won't bore you with suggestions; but if you could 
100 ~~ find some concern in the Indian ‘Territory or Panhandle of 
Texas squeezed out or lease about expiring we would buy 
him out. With some purchases Wwe have already made and a few 
more we can easily make, we have ample room on our present ranch 
for ten or twenty thousand more cattle. 


Yours truly, E. M. McGILLIN.” 


Also offered letter as follows: 

“CLEVELAND, O., March 13, 1885 
Thomas D Snyder, sq., Chicago, Lil. 

Dear Sir: Your telegrams ree.and contents carefully noted. In- 
dian Territory catth cure sold and counted out at SZO, S22.50., and S25. 
| have heard of no higher sale. Figuring those cattle at $25, ranch 
and imp. at S25 M. and horses, wagons, Ve., al full value, makes the 
entire am’t 8347 M. I telegraphed an offer of 8550 M 

Now, I will take the ranch at S375 M, on the following basis: 
July Ist, cash, S100 M; R. E., 168 M.; note due 1 vr. from July Ist, 
$107 M, with 8 per cent. interest from July Ist, 1SS5, they to pay all 
expenses up to July Ist, provided they count out and turn over 
all animals as enumerated on descriptive list: calves of this year 

not to be counted, and for all animals they are short $25 per 
10] head will be deducted ; forall animals over we will pay $25, it 

it being fully understood no cattle except what are now on 
the range will be added in or counted. 

Now, friend Snyder, do as much better for me as you can, but this 
is all I will do, and if vou can't trade on this or a better basis give 
it up and telegraph no worse proposition for me. If you trade you 
and your men might run down here, draw up an agreement, and 
when signed I would at once run down, look over their property, 
and throw up or verify the contract 


Truly yours, Ke. M. MeGILLIn.” 


Also offered telegrams as follows: 
“ CLEVELAND, Ono, 5-15-1585 
Thos. D. Snyder, No. 87 Dearborn St., Ch’go: 
[ will trade on a basis of 8350,000 for their ranch and eattle, they 
to pay expenses until July Ist, and deliver everything as per state- 


ment rendered. 
KE. DM. MeGILLIN.” 


“CLEVELAND, O., 3-14-1885. 
Thomas D. Snyder, 87 Dearborn St., Ch’go: 
Won't pay over three hundred and seventy-five; have 
102. = another trade offered. If they accept I will go to Chicago and 
sign agreement; otherwise it would be useless. 


E. M. McGILLIN.” 
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“CLEVELAND, O., March 14, 1885. 
Thomas D. Snyder, 87 Dearborn St., Chi: 
| won't pay over three hundred and seventy-five. If vou wish to 
bring men to Cleveland to talk it over I will pay expenses. 


Kb. M. McGILLIN.” 
Also offered letters as follows: 


“CLEVELAND, O., March 14, 1885. 
Thomas D. Snyder, Esq : Chicago: 

Dear Str: Your telegram'ree’d and answered. I would not pay 
more than 8575 M for ranch and eattle. Even at this price we 
ar- paying $50 M for this ranch, with but four years to run, the 
price Shreedy asks fora much larger range, an almost perpetual 
lease, and 5,700 acres deeded land. If theirs was the only herd of 
cattle, and thi re were hot doz ls of other men anxious to sell, 
might have come up to $400 M, but I certainly would not entertain 
doing SO until I have exhausted several other matters. If they 

( hange their minds (and | think they will if they are anxious 
103 to sell) and accept trade as proposed in my last night’s letter, 


telegraph me and I will run up to Chicago and sign contract, 
subject to examination and approval. I telegraphed Shreedy a 
proposition last night. I he accepts, and I am pretty confident he 
will, I think I ean close the trade with him. As I wrote you last 
night, when I came up to $575 M, the price you thought they would 
accept, | was through, and unless you succeed in getting them down 
to that you must let thre 1h) pMISS and try SOT thing else. 

Truly yours, BK. M. McGILLIN.” 


Also offered letter as follows : 


‘CLEVELAND. Onto, SunDAY. March 15th. 1885, 


Thomas D. Snyder, Esq., Chicago. 

Dear Sir: I telegraphed Shreedy Friday night if he would ae- 
cept SSO0O M without interest, and he pay all the expenses until 
July Ist. | enclose his reply, also Lusk’s, which explains the matter 
fullv. I did not offer him S800 M. I asked him if he would ac- 
cept it. 

Now, about Indian Territory ranch, see owners on receipt of this, 

and if they ACC prt my oth r of S370) MM. | will take their ranch: 
LO4 otherwise [ will tele graph Shreedy accepting his outhit. Act 
at once and telegraph me the result, so I can act promptly. 

Now. vou fully understand, at 8575 M, I will take Indian Terri- 
tory ram I at s | above SOU) \l, | tuke Shreedy’s. If they ucct pt 
they can run down here and sign papers, or I will go to Chicago on 
first train. 


lruly vours, BE. M. McGILLIN.” 
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Also offered telegrams as follows: 
“CappweLb, Ka., March 25, 1885. 
Thomas D. Snyder, 87 Dearborn St.: 
My partner here will meet you at St. James Hotel, Kansas City, 
the 20th. Answer. 


M. D. BENNETT.” 


“CLEVELAND, Onto, 5—26-—’So. 


Thomas D. Snyder, 87 Dearborn St., Ch’go: |! 
Will pay four hundred thousand for Indian Territory—one hun- 
dred cash July Ist, and real estate: balunce one and two years, with 
elyht per cent. interest, they | to | pay expenses until July Ist; will 
positive ly do no better. 
cE. M. McGILLIN.” 
105 “CHICAGO, 5 DS ee 9 
I. M. MeGillin, Superior St., Seneca and Long Sts., or resi- 
dence if LOC home a ‘lev'd : 
Telegram received; understand that you will give four hundred 
thousand (400.000), pavable cash one hundred thousand (100,000) 
Jan’y Ist, eighty-five ($5), without interest; real estate one hundred 
and sixty-eight thousand ($168,000), sixty-six thousand (66,000) In 
» 


one year and sixty-six thousand (66,000) in two (2) vears, Interest 
from July Ist, eighty-five (55). Of course I will try then to divide 
difference between your last offer of three hundred and eighty-eight 
thousand (888,000) and four hundred thousand (400,000), ranch 
owner to pay expenses until July Ist, subject to your examination 
and verification. Now, after talking to Baker, we both think trade 
ean be made by going to Texas and talking to Dunman, Bennett's 
partner. You will have to pay expenses of Baker and myself 
there, which CX PChises LO be taken out of the com MISSIONS. It this 
is your understanding we start to-morrow morning to see Dunman. 
Wire Pacific Hotel to-night. Bennett wires requesting a meeting 
with Dunman. 


THOMAS D. SNYDER.” 


“CLEVELAND, OHIO, Mareh 26th, LSSo. 
LOG Thomas D. Snyde r, Grand Pacitie Hotel, Chicago: 
You understood telegram right, except first payment is 
July, not January, as you telegraphed; would not advise going to 
Texas unless you are positive they will accept; in that case go. | 
won't advance this offer one doliar, and wire no worse proposition 
to me. 


E. M. McGILLIN.” 


| went to Kansas City the 29th with Snyder, in response to a tel- 
egram from bennett. We met Bennett and Dunman there for the 
purpose of effecting a trade. Snyder stated that McGillin author- 
ized him to enter into a preliminary contract for this ranch, subject 
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to his, MeGillin’s, approval, after inspection and offering to pay one 
hundred thousand dollars in July, and take his eighty-four acres of 
land that Bennett had inspected, and the balance in two notes. 
They calculated that there was nearly 12.500 head of cattle, and 
that two notes would be $152,000. This would make up the 
$400,000. We finally entered into the preliminary contract. We 
were talking over this matter two or three days before the contract 
Was signed. There was a great ce al of correspondence by telegram 
between Mr. Snyderand Mr. MeGillin; I read them all. I commu- 
nicated the contents of these telegrams to Messrs. Bennett and 
Dunman. 


LOT Counse: ‘or defendant then read telegram as follows: 


“KANSAS Crry, Mo., M’ch 30, 1885. 
Ke. M. MeGillin, Superior and Seneca —: 

Their best is if ranch | 1s | examined immediate ly, contract signed, 
and twenty-five thousand cash paid, and note given for seventy-five 
thousand, drawing eight per cent., payable July Ist next; also one 
hundred and thirty-two thousand, due July Ist, 1886. You need 
advance nothing until fully secured and satisfied. Shall I close sub- 
ject to your examination and verification of their schedule left with 
you by Bennett ? 


THOMAS D. SNYDER.” 


The schedule referred to in this dispatch is the one sent March 
l0th by Snyder to MeGillin 
Also read telegrams as follows: 
“ CLEVELAND, Ma-ch 31st, 1885. 
E. M. MeGillin, Superior, Seneea, and Long Sts., Cleveland, Ohio: 
108 Wire immediately all changes made by you at Bennett’s 
suggestion in original schedule. They [are] ready tosign agree- 
ment, subject to your examination, next week. 
THOMAS D. SNYDER.” 


“ CLEVELAND, O., $—3l] at, 1885. 
Thomas D. Snyder, St. James Hotel: 
Principal change: ho animals LO be added : twenty-five dollars 
deducted for all short; twenty-five paid for allover. Other changes 
in schedule in their favor, namely, mule teams reduced, rent in- 


creased. 


Kk. M. MeGILLIN.” 


“CLEVELAND, O., March 31st, 1885. 
Thomas ;). Snyder, St. James Hotel, Kansas City : 


You may close on terms telegraphed me. All other arrangements 
to agree with schedule left here, and details as arranged by Bennett 
and myself. I can leave here for Kansas City one week from this 
date 

KE. M. McGILLIN.” 


48 EDWARD M. MCGILLIN VS. MILTON H. BENNETT ET AL. 


[ was present when the preliminary contract was signed by the 
parties, and drew it up. Prior to the execution of the preliminary 
contract, on March 3lst, the principal difficulty seemed to be in re- 

vara to the Chicago real estate. Dunman ob) cted to taking 
LOD real estate, and objected to the price fixed for the real estate, 

&e. We would have a meeting and argue the matter for 
awhile. The various telegrams to MeGuillin were the result of 
these meetings. 

The trouble was Dunman thought that he ought not to take real 
estate, because he thought the property Was worth the money In 
cash. Snyder said there was no use in our arguing the matter, for 
if we could not make the trade On the basis ot the real estate, then 
he could not close the matter at all. That was the only basis on 
which he could trade. ‘There was never any trade submitted on a 
eash basis iil that time. The proposition Was that the ( hicago real 
estate should be taken or no trade would be made. The basis of 
making the trade was the taking of MeGillin’s real estate at 82,000 
an acre for elghtv-four acres, No trade could be made exec prt Onl 
this basis. There was nothing said about an entirety or any pro- 
portion. If the eattle had been of the number as contracted, there 
would have been no argument in the matter. Mr. Dunman made 
serious objections to taking the real estate. He didn’t want it at all, 
In the first place, and he didn’t want it at that price. Afterwards, 
when he had agreed to negotiate for it, then he objected to the price. 
There was no other proposition considered by Snyder from the time 
I first spoke to him up until the signatures were attached to the 

preliminary contract Oh any other basis eXcepl that the real 
110 ~—s estate should be taken at $168,000. The paper now shown 

me is the preliminary contract which I drew at Kansas City, 
and was signed by the parties at Kansas City as the result of the 
negotiations there. 


Counsel for dl fendant here offered the prelitainary contract, as 
follows: 

This contract witnesseth: That I, E. M. MeGillin, of Cleveland, 
Ohio, by my agent, Thos. D. Snyder, do hereby agree to purchase of 
the firm of Bennett and Dunman their ranch and cattle located 
within the Indian Territory at or near the junction of the Arkansas 
and Cimaron rivers, for and in consideration of the sum of four 
hundred thousand dollars (the manner of payment to be hereinafter 
described), providing said property shall be found upon inspection 
next week to be practically the same as an Inventory and statement 
of said property left with me by M. H. Bennett, of said firm, last 
March (A. D. 1885). 

And we, Bennett and Dunman, agree to sell to E. M. MeGuillin, 
subject to his Inspection next week, provided property tallies with 
our statement, our Indian Territory ranch, for and in consideration 
of $100,000, four hundred thousand dollars, which sum is to be paid 
as follows: Twenty-five thousand dollars in cash as soon as property 
has been visited and papers can be drawn; also at the same time 
our merchantable note for seventy-five thousand dollars, payable at 
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Chicago, Illinois, drawing interest at the rate of (8) eight per 
111 §=cent. per annum, and due July Ist, 1585; and as soon as the 
final delivery ot cattle shall be made, which will be Some 

time in July, 1SS5, at our option, we are to receive from E. M. Me- 
Grillin merchantable note or notes tor S152.000, one hundred and 
thirty-two thousand dollars, drawing interest at the rate of eight 
per cent. per annum, due July Ist, 1586, and payable at Chicago. 

Also Ek. M. MeGillin is to convey by deed to us, guaranteeing a 
pre rte cl title and all taxes and assessments lo Lo date of transter, il 
certain tract ot land, ben cy elghty-four HCTCS, situated in Cook 
county, Illinois, described as being in certain blocks of Crosby’s and 
others’ subdivision of S. 3 of section 5, township 37 N., KR. 13, lying 
west of the Chicago. Rock Island and Pacitie railroad. 

lf Is also further acre tliat the above Thi ntioned notes are to be 
secured by a vendor's lieu upon all the property sold to E. M. Me- 
Gillin. 

Attache d her to macopyv or the mvVve ntory oO} property as sent to 
EK. M. MeGillin by Mr. Baker, with such corrections as M. H. Ben- 
nett made while in kk. M. MeGillin’s office when in Cleveland, Ohio, 
this Mareh 

Said changes aire ackn wledged by ke \l MeGuillin this day by 
telegraph to be. no animals to be counted that are not in their 


marks and brands. At the final delivery E. M. MeGillin agrees to 

pay S25 per head for all animals turned over In excess of the 
112 12.500 contracted to be delivered by said Bennett and Dun- 

main and sid ennett and Dunman also agree wo deduct 
from the S400,000 $25 per head for every animal short of the num- 
ber contracted, viz... 12.500: also the number of mules should be two 
ana thre number of wo 3 rses Tour: also thr le is of thi ( herokee 


lands should be two and one-half cents per acre per year in leu of 
one and one-quarter cents pel cre, as represented by Baker. 
Brands of i nnett an Dunman eatt 


—) 


e\ afr 


113 (Signed Ec. M. MceGILLIN, 
Per THOMAS D. SNYDER. 
His Age nl 
BENNETT axnpn DUMMAN.” 


Nel edit! iV M. ifs , dy aii Atlach: ai tf) Ahn ‘ ( ‘ontract 


1.500 head cows, calves, and ‘diry cows 

3.000 3 and 4 vear old steers 

3.000 2-vyear-old steers 

9,000) vearlings 

12 head saddle horses 

1 team mules. 

i horses. 

| wagons 

100) hogs 

Lease of 128,000 acres, dated October, 1885, for five (5) years, at 1} 
cents per acre (?} 


i—1110 


ocaerat 
Maeee 


- 


4 
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Lease of 127.268 acres. dated June Ist. 1SS4. for five (5) years, at 


’ +) 
Liree (oo) Cents per acre 


5 good ranch houses and 38 good corrals, corn-cribs, stables, Ke 
} .. 2 } ] ’ 2 . | " ] : : ’ 
also blacksmith shop, and evervthing that is needed in Operating 


~~ 


! 
oped) 2.9 5 
conventlently a first-class ranche; 225 miles of wire —, Ghdden wire, 


° ! i} } | | 
rour stranas, npeariv all black Wainul Posts ; also il horse pasture, (Wo 


} , , . ° a. 
miles square, near headquarter ranch, fenced in same manner. The 


tence is shown on the map by dotted line; will count the cattle from 
Juwae Ist to July Ist, ISSS If the contracted num er | is | hot 
L144 there when counted will make the number good, and if any 
over will want pray hor any Il excess ilk Proportion to what Is 
counted 


The validity of the leases are now not only beyond doubt secured 
to the lessees, but thie are confident they can have them extended 
live years irom the Lithie they were originally executed ior, Wl chy Is 
about five years yet in the future. 

although having a verv severe winter. we 
have lost but « er dyt head of ecatth 

[l wentwith MeGillin to the ranch. Mr. Bennett and Dunman wer 
both onthe ranch when we arrived Weall re turned from: the ranch 
LO Kansas City l met Bennett and Dunman that eve hing ‘| hey sald 
the trade had been closed. lasked them what the basis of the trade 
Wiis, and they said the contract was Virtually the Sane as had been 
drawn Lipase pre Hm contract l understood that the S16S,000,00 


lp to present writiny 


’ 
— * 


1h) (Chicago real estate was to be taken 1) exchange lor thas raneh 
properties, Whether or not the real estate should be accepted was 
the whole subject of our controversy for 3 days’at Kansas City 
THOMAS I) Sxyper. called Dy cle fendant. testified 
ln the winter of ISS4 and the spring of ISSS was cngeaced asa real 
estute broker in Chieago. In the fall of 1SS4 Mr. MeGillin author- 
17 d nie lo ¢ xchange his f lghty four acres of land ior a cattle 
lio Pith lh. and | het \Ir Dake r and he told me of this raneh | 
told him the on l\ way my man would buy the ranch was to 


} . ' es ; : . a ’ } } } 
use the elghltv-four acres of land for S1I6S8S.000 and the balanee in 
; . } 
Mone, sone tlm IT) March Baker brought nie lis letter, ad- 


, 


dressed to me, which I sent to MeGuillin 

After writing the letter of Mareh 10th I saw Bennett and | 
had a talk with him,and [showed him the eighty-four acres of land 
hamed and | told him of what had passed between Pi) ana Mi Bake r 
| stated to him that Mr. Baker said that he was disposed to trade on 
the basis of S425,000, and I showed him Mr. MeGillen’s telegram 


and his letter. After I had shown him the land Mr.- Bennett said 
to ine he was willing to take the land if he could get his price for 
the ranch. Tle said his price was $425,000. His language to me was 


] 


that he would take the land. He said we held the Cook county 
land too high, but if he could sell his raneh for $425,000 he would 
be willing LO make he trade: that was after he had SecT) this Cook 
county land. On Monday night thereafter I took him down to 
Cleveland and introduced him to MeGillin. We met McGillin in 
his store. Mr. Rogers came in, and Mr. MeGillen brought out this 


<— 
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schedule and went over it, asking Mr. Bennett if it was [a] correct 


statement of the raneh pronerty., and also brought outa Thhetp, and 
Nii bennett produced Line tw lenses, and is \lr MeGillen read 


the s hedul ne made atlerations and chat ves, ais suggested 
116 ry \Ir Bennett | f When this chang wis made 

n regard to the shortage of cattle Mr. Bennett gave as his 
reasons why there sh » shortage that the winter had been 
verv short and verv mild. and there had been no losses. and then 
Mr. MeGillen turned around and instead of using a pencil he took up 
tne pen and nK and made that change In MK an chang re ferred 
to is this Will unt t tle from June Ist to July Ist. ISS5: tf 


| , 
tive Contracted rrr ieee yl Pict rhe Wile gt) counted Wii 
cD om ; , , 
r. Wil Want per ror atl mn excess 
«7 =) ’ } ‘ i. ‘7 ; } I on ' ‘+ : ‘ l,] i hy} } i 
at Slo per head; no catth » be driven in or added to this her 


\ 1] ‘ 1 P ! } } I 
1\ recotection ms tha rey discussed thie Call question, and Mr. 


’ ’ | 

Dennett's r piv was here Is no calves to speak ol It is a steel 
1 77 iu ot] , } _ Ebay ; , 

ranch Phere was a general talk over the mattel his LLiLer- 

. ’ ; 

hnention Mm regara Tod) Line “tirteitis oOo] shortaw wiis pri . mm wr NI) 


K. M. MeGillin in the presence of Mr. Rogers, Mr 
mvself \t this time the number ot the eatth OT) 
discussed verv thoroughlv between Bennett and Meuilin The 


the ranelh Wiis 


] ’ } | ; . hy ‘ 
burden of Bennett's talk was that there would be no shortage; ther 
fs ¥ } . | 
Would be a SUrTPIUS rnere would ty more cnttie to by eournt Lan 

* B-- | . 68 se I he a . 0 
thie 1? 0) it i(] ian sciidi ryeal bye would be wilhhe to count and 
i i . Les ’ , ‘. ‘ — 7s . ‘y 7 7 2 
mike Lhe reduction I} ett sold Why. am so certain ol that 

; ; ‘ 7 , , 
That Vou ¢ ry) Thike t ' 5 rieat is aT ceniucLlion nm conse Ot 
| ‘ > + ] . ; ’ 
1 shortage - as | understand f there was any 
— ’ , ’ 
ll, ot reser IT) Lhe ¢ rt tf shiortiere could be taken Out Tl Cust 


| } 
under ho circumstances wv i he trade unless his real estate was 
take) 

MeGillin insisted that he w buying the eattle for more than 
tnev were wort Meee | Wess pavil r STON CM) for nothing mn 
thre ahisaye Of] le ises all 1 thy itfit. and Ly nnett s arvuiment was that 
thi ICUSCS thems ives V rab with ul the « ttl Ben- 
nett offered to close ther that is, he offered to make it a trade at 
S425.000. and MeGillin refused to give over $575,000. He said hi 
would pret STOO) nor | hore this firet of Jats 

In the trade MeCillin was to put inthe Chicago real estate at 
S168S.000. This was the burden of his telegrams and his letters and 
his talk tome aha Dennett Im 4 leveland Bennett said to me bye 
would not trade until he reported to his partner. Then we returned 


to Chicago 

Afterwards I met Bennett & Dunman at Kansas City Baker 
was present, and then we commenced our negotiations for this trade 
We tl, at this time I told them what we could do If the ranch prop 


’ ; } | . . 
ertvy was to be taken at S400,000 the Chicago real estate must be re- 


~ 


ceived at S168.000 and the balance cash and payments. 1 stated 
that I had authority to make a contract, if we could agree on terms, 
subject to the approval of McGillin. We were all there together at 


the sume hotel from Saturday morning until Tuesday—per- 
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118 haps Wednesday—negotiating most of the time. The princei- 

pal negotiation was carried on In my room at the hotel. I 
then received the se veral Lf rf wratis rea in evidence vest rday. The 
principal point of difference between us was they insisted on $425,000 
for the ranch, if they were to take the Chicago real estate at $168,000, 
and Mr. MeGillin’s instructions to me were that if Leould not doany 
better he would give $400,000, using the Cook county land at 
$168,000 and the balance in money. I stated this to them, and, mn 
addition, think showed them il large majority of the Lf legrams 
that [ had received from MeGillin. I know [ told them MeGillin 
would not trade tor a ranch, and that | had no authority to buy a 
ranch except to Use the Chicago real estate, and the object of my 
trip was to make the trade with thei, if not, to vo to Texas and 
hunt up) another ranch, and use threat Chicago real estate mn making 
the trade 


Counsel for defendant offered letter as follows: 


“CLEVELAND, Onno, March 27, 1885. 

Thomas D. Snyder, Esq., Kansas City. 
Dear Str: If vou conclude a trade with Messrs. Dunman and 
Bennett for their L. T. ranch [ can go there on very short notice, but 
[ wish you would give me time enough (say eight or ten 
11 davs) to notify my brother, who is on a ranch some distance 
from KR. R., who will go with me. You are so energetic and 
quick—you are hurrying this trade thro’ so fast-—I fear that Messrs. 
D.& B. will think IT am extremely anxious to trade, which I am 
not. My C. R. E. costs nothing to keep. It is not depreciating in 
value, and there ar any amit Lot | cattle ranches in this COUnLTY, 
and any amt of them very anxious to sell. You have forced me to 
a price Which [ still think very high, and it is positively my limit. 
Unless D. & B. meet me there you must drop it. If you do not trade 
with D. & B. when down in the country you had better get me all 
the details of that Panhandle ranch. Nir. Baldwin, il practical rhiath 
of mine, and one who will manage any ranch I trade for, thinks the 
Panhandle ranch cheaper at the price asked for it than the IL. Ter- 
ritory. If on examining you find it up to the description T would 
trade on the basis T submitted to you. | can say nothing about the 
Clay Co. ranch until we get their price and length of lease of land. 


« 


Truly yours, Kk. M. MeGILLIN.” 


| was the agent for McGillin in this transaction. This land was 
first placed In my hands to exchange for a ranch in the fall of 1SS4. 


Io. M. McGuinty. defendant. testifies : 


[ first saw Bennett in connection with this trade or 

120.) exchange at ny office in Cleveland in the latter part of March, 
when he Cahie i COD pany with Thomas 1). Srv yg We 
discussed the value of their ranch leases and the value of the cattle 


the valueof my real estate, ana the ditlerent points in the trade. Their 
price was $425,000. IT had by telegram offered through Mr. Snyder 


~~ 
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$375,000, they taking mj Chicago real estate at 8168,000. Bennett 
said to me, “ Mr. MeGillin, you are trying to reduce the price of our 
ranch property, but you do not want to reduce the price of your 
Chicago real estate, which | think Is high.” said, sis No. \Ir. Ben- 
nett, the Chicago real estate [| will hold or trade at SI6S8S.000: that 
is the very lowest pont | will take.” We discussed these several 
points and went over the schedule. I said to Mr. Bennett, “ Let us 
now go over this carefully.” which we did. I made certain changes 
in bine penen ; afterwards we discussed the shortage in eattle. 
We discussed tt a matter of two or three hours, and | cited two or 
three instances in which we had had small herds of cattle, ana 
in no instance had they counted out anything like the quantity 
supposed, and I said to Bennett, “ Isn't vour cattle hable to be short ?” 
He rephed, “ No, sir; it is different from your northern country 
our losses are very small; we have got our cattle pastured and 
know just what we have got.” The scheduie states that they would 
make the shortage “rood said, Bs would hot think ol this, Mr 
Bennett, | want you to pay the shortage a pay for all over 
121) = =6oand you pay for all short.” And he said, “ That ts perfectly 
satisfactory to us.” | said,“ I] will pay you 825 for all over 
and you pay me $25 cash forall short.” And he said, “That is per- 
fectly satisfactory * |] then said, “ That ther may be no mistake, | 


will put it in writing.” I then made the change on the schedule 
in \\ riting to read as follows ‘WwW li | count the enuttle Prom June Ist. 


to July Ist, °85; if the contracted number not here when counted 
Will pay $25 per head for all short, and if any over will want pay 
for all in excess to what Is counted at S25 per head: no cattle to 
be driven in or added to this herd.” Bennett consented to this 
change, We discuss 7 Some more about the shortage, and he Wiis 


still very positive that there would be no shortage. He said. “ We 
are perfectly willing to pay vou $25 cash for all shortage. We will 
count vou out fourteen or fifteen thousand head of eattle, but 1f we 


are short we bare all the risks. We are to pay tor them in cash 


Do you want anything better?” IT said, “ Certainly not, sir” At 
this time Bennett asked me if he could not sell the ranch to me at 
il lower price hor cash said, “ NO, Sir, alread \ owe too much.” 
-T then said to him that | will pay some additional cash in order to get 
this real estate of mine into cattle, but will not entertain for a see- 
ond the buying of your ranch and cattle on any terms or at 

any price for cash except that you would take my real 


122 estate.” Bennett came back in the afternoon : we commenced 
talking again, and matters sort of stumbled at the S400,000 
basis oft the trade. \Wie cPpe-sa wed nti he reached S00 000). 


and I finally said that I would come up and divide the differ- 
cnce between us—S387 oOO—1f he would take my real estate at 
$168,000. He said he would telegraph his partner, and would let 
me know inside of a verv few d: Vs 

| subsequently saw the pre liminary contract, and soon after the 
preliminary contract was made went out to the ranch. I met Baker 
at St. Louis. He said he was going down there as agent of Bennett 
& Dunman. On the ranch I met Bennett and Dunman. ‘The ob- 
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yect of this meeting was to look over their ranch property and See 
the situation of it,and how the grass and water was, and so on. We 
were there, | think, four or five days. We did not see 500 head of 
cattle at the time we were there. It was not the intent or object of 
this meeting to count or examine the cattle; only the ranch prop- 
erty. Thereafter,at our first meeting, Mr. Dunman asked me,“ Mr. 
MeGillen, can’t we sell you this ranch for cash at a low price, and 
we W it] hot take your ( ‘hicago real estate 7 " | replied, 2g No, sir: | 
would not buy it for cash at any price or on any time. I so dis- 
tinctly stated to your partner, Mr. Bennett, and [ repeat it to you. 
It is only to trade in this real estate that [am entertaining the buy- 
blige of your ranch at all.” I then further said to them, “ Gentlemen, 
lam afraid your cattle will be short.” Mr. Dunman flared 
125 up very quick and said,“ Mr. MeGillan, vou are talking with- 
out reason about the amount of cattle being short. You 
havent gor to take our books or our words for it. We Propose Lo 
count out those cattle, and we propose LO pay vou $25 cash for every 
animal we are short.” [ said, “ Phat is entirely satisfactory to me, 
Mr. Dunman.” In further discussing the matter, being still afraid 
of the shortage in the cattle, | wanted to pay S25.000 cash down, 
but not the final 875,000 until the cattle were turned over to me. 
This was niy first proposition Lo change Or modify the contract. 
This they would not entertain. They said they had to pay off an 
indebtedness on the property, and they could not entertain it. This 
second payment, according to the original contract, wes all due on 
the first of July, 1SS6. LT wanted to make that in two payments. 
We discussed the matter for quite a while, and finally I made them 
an offer that | would make the first payment—$25,000 cash—when 
we drew up the contract, the second payment—875,000—ten days 
after the final deliv ry, and give them a note for it, payable In ten 
days after the time of delivery, supposing I was protecting myself 
about the delivery of the cattle. I told them to fix time of delivery 
when they pleased and [| would make the note due ten days there- 
after. The last payment I wanted to make in two payments, due 
July Ist and November Ist, ISS6. We talked that propost- 
124 = tlon over for two or three hours, and then Bennett and Dun- 
man went outside and talked for some little time, and said 

they would not entertain it. | said, “All right, gentlemen.” 
lhinally Bennett came and said they had decided to aceept my 
proposition and modify the terms of the preliminary contract as to 
payments, and [ said, “Allright.” After such acceptance I proposed 
that I would go home to Cleveland and have the contract drawn up 
as we understood it, and send ii for their approval and signature, 
and Mr. Dunman objected. “Hesaid there would be some misunder- 
standing. But I said, “There can’t be any, gentlemen ; it is plain ; 
l take your ranch property at $400,000 and you take my real estate 
at S16S,000; T pay vou 825,000 cash down; $75,000 ten days after 
final delivery of cattle, for which I give you notes when the con- 
tract Is signed, and the real estate $168,000; cash July Ist, 1886, 
$66,000; cash November Ist, 1886, 866,000. The animals are to be 
counted out 12,500 head, and for every head short you pay me $25 


eT | al 
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cash, and for every head over | pay you S25 cash : ho animals to be 
added from any source whatever.” | said, “That is SO plain ho 
one can misunderstand it.” “ Well.” Mr. Dunman said. “there will 
be some feeling,” and I said, “I will have the contract made out 
carefully, and if it is not right you need not sign it.” And I said, 
“T am very anxious to go home.” Dunman said, “ No, you 
125 must go to Kansas City and meet us, and have the contract 
drawn up.” I said, “Is there anv difference in these terms; 
isn't it straight,as we understand the contract?” They said “ Yes,” 
and he sald, “A hiteh inivht come up. Well, I went to Kansas 
City, and the next morning, about half past eight o'clock, Dunman 
came and said to me, “Do you know any lawyer here in Kansas 
City who could draw up the contract for us?” said, e No,” and he 
said, “ Neither do I, but it is so very plain that I guess any one can 
draw it up for us so long as he is a lawyer, and if you say so I will 
vo and tind some one in his otticeto doit.” And I said, “All right.” 
About ten o’clock he came in again, and we went to the office of 
Peek & Jaeger. Dunman stated to Peek the contract about as it 
was. Peek asked for a description of the real estate, and I said, 
“Nir. Peek, have never been able to deserib the real estate, but 
have got the preliminary contract In my pocket,” and I took my 
contract and said, “ Mr. sy der deseribed it there and you can follow 
that description, and | think it will be perfectly right. He took the 
contract from me and We left. About lour | o'clock | we returned. 
Mr. Peek then read the contraet, and when he rot to that part ~ tor 
all animals short 825 was to be deducted ” my brother said that was 
not clear; you should be paid $25 in cash for all the animals 
short. And I said, Yes, and Peek said,“ That is plain enough; you 
would not have them pay you $25 for their own animals; 
126 they propose to deduct 825 out of the cash you are to pay 
them,” and he said, “That ts plain enough ;” and I said, 
“Yes: I think it 1s.” 

[ got back to the ranch on my second trip on June 50th. On 
July 14th plaintiffs came to our ranch quarters, and we settled the 
price of the Texas cattlh We had take n trom thie Ini. | thre 1 said it 
would be better to let the matter remain until the final settlement, 
which We agreed, Ol) thie l4th, LO make at Kansas City. We had 
talked before, on the 12th of July, about meeting at Kansas City. 
(On) that day, after he ral argumecnts about these Texas cattle, I sald, 
“Centlemen, there 1s a meeting of the Harlan Cattle Company in 
Denver on the second Tuesday in July, which will be the 14th.” 
The secretary was waiting for me, and I wished they would arrange 
to let me attend that mec ung and meet me afterwards on our way 
down to Kansas Citv, when we would have our final settlement and 
pass over our deeds, leases, papers, ete. They were very cordial, and 
said, “That will be pert ctl) satisfactory to us: vou can do so.” In 
the meantime a difference arose about those Texas cattle. I did not 
want to take them on the contract, and we agreed the price should 
be settled by arbitration. On the 14th they rode up to our ranch 
quarters, and Dunman said, “Mr. MeGillin, Wwe have decided not to 
leave this Texas cattle to arbitration. We have bought 1,400 of 
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those cattle, and the arbitrators will only take into consider- 
127 = ation the number we have delivered to you, and we will sell 
them Lo you and settle with you.” We talked about the price, 
and figured it down to $18,000, and I said, “ We will leave this for 
the final setthement:” and Dunman sald, Fe No, sir: I don’t propose 
to take Cook county land for those cattle. I have just paid for them 


and want cash for them, and if we don't get it I will cut them out 
in fifteen minutes and sell them if you don't pay for them ;” and 
Baldwin said, “ Mr. MeGullin, you had better settle for them.” | 
then told them I would vive them a note at thirty days, and they 
accepted iv. On this day I did not know they had made final de- 
livery of the cattle on the contract, but I did not know this fact on 
the day previous, when we received 2,200 head of cattle, on the 12th 
of July. We had given a receipt for them, and they never then in- 
timated to us but what they would deliver the full amount of cattle 
named in the contract. At the last moment, when our hoys rode 
out to receive them, we were told they had finished the delivery ; 
that was on the 14th. Wi SUP post d up to this time that they would 
deliver the full number of cattle named in the contract. We did 
pot see them again on the I4th after giving the note for S1S8,000. 
The arrangement was first made that I should meet them at Kansas 
City on my way back from Denver. Afterwards they insisted that I 
should meet them in Kansas City on my way to Denver, and I had 
lo accept It. 
125 We left the ranch about six oclock on the morning of the 
loth; they said they would leave very early. Their head- 
quarters were about ten miles from the ranch. [ did not see them 
on the morning of the 15th. I met them at twoo’clock on the 17th 
of July at Kansas Citv. In the morning I had taken out my mem- 
orandum book and figured out the matter carefully, and in it made a 
statement of hiv account. | met them, presenting my book, and 
said: “This is how we standin ouraccounts,and I am ready to give 
you a deed of this Chicago, Cook county, land. | have got it already 
for you, signed by myself and wife,if you will make some provision 
for paving me the 860,650." [T maue it that amount by adding the 
face of the notes, with interest. I caleulated interest upon the notes 
I had pari, I caleulated I should not pay interest on this 875.000 
all this time, and Dunman turned to me and said: “ We don’t want 
any Cook county land,” and I said, “ Whatdo you mean?” “ Why,” 
he said, “ we don’t want it; we have nothing to do with the Cook 
county land.” [ said, “ Haven’t vou traded for it?” “ Well,” he 
said, “we have traded ; well, we don’t want it.” I said, “ Well, vou 
will have to take it.” He said,“ ] guess © 6h (hcp “te 6h ho 
was surprised, and [ said, “ Didn’t you, Mr. Baker, knpw that we 
were to put in this property?” and he said, “ No, sir.” You read 
the contract carefully, and if you don’t understand it go to a 
129 = good lawyer and consult him.” We talked the matter over for 


— 


. 


a good while, and they left me. They said, You had _ better 
see a lawyer and we will see you later.” Bennett and Dunman 
came around again about eight o'clock and we talked the matter 
over, and I repeated that I was willing Lo pass them over the deed 


EDWARD M. MCGILLIN VS. MILTON H. BENNETT ET AL. 57 


as quick as they would make any provision for the payment of this 
money, or even give me security for the payment of this amount. 

I tried to show them the justice of it; that it was not my fault 
that the cattle was short. We talked for probably two hours, and I 
finally said, “Iam willing to have a new deed made for 54 acres 
rather than have any litigation about it,” and they said, they did 
not want to have a foot of Cook county land, and they did not pro- 
pose to take it. It was my first proposition that they pay me or 
make me secure and I would give them the deed. We had spent 
$5,000 In improvements on the ranch, and I said to them, “ But if 
you will give me back Iny Inoney and notes you may have your 
ranch, and we will sink this 85,000." They said they neither had 
the money or the notes, nor could they get them; they were beyond 
their reach, and they didn t waht the Cook county land. Bennett 
said, “I have one of the leases here, but, | guess, we won't give you 
the leases until the trouble between us tssettled.” I then mentioned 

those two notes that became due for the 875.000 and said, 
150) “ We will not pay them; you had better make provision to 

pay them.” But we paid them when we found that they did 
not belong to Bennett and Dunman. 

The contention between myself and plaintiffs in relation to this 
contract all the way through was that they insisted that under the 
contract they were not under any obligations to take this Chicago 
real estate, and I insisted that they were. A deed had already been 
executed for the eighty-four acres of land, and I said I would have 
one prepared for the fifty-four acres if they would accept it. The 
deed for the eighty-four acres of land was then In Denver, but | 
could have had it there in twe nty-four hours. ‘The deed is here in 
court. 

Deed above named was then offered by plaintiffs’ counsel, being 
a full, covenanted warranty deed from defendant and wife as grant- 
ors to plaintiffs iis grant CS, duly ( xecuted and acknowledged, Col- 
veying the real estate named in the contract, as therein provided. 
The trust deed of June 28th, 1879, may not have been released of 
record, but the di bt and all « X penises for the release had been paid. 


(Deed from MeGillen to Bennett and Dunman for the eighty-four 
acres of land shown witness.) 


I signed this deed early in June, before leaving Cleveland. I 
ordered the acknowl dging otheer to date the ct rtificate July 15th, 
LSS, as it is dated. In so doing supposed I was conforming to 

the letter of the contract. I left instructions to have it mailed 
Lol from Cleveland to Denver. I telegraphed from Kansas City 

for my mail to b forwarded from Denver to Stratton, Ne- 
braska, and when [ croot there ny mall and the deed were there 
ahead of me. | reach d Stratton on the 19th of July and | remained 
there four or five days, and then went home and carried the deed 
with me. 


Tuomas Rocers, called by defendant, testified: 


I recollect the occasion of Bennett and Snyder’s visit to the office 
Se ff AG 
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of FE. M. MeGillen, in Cleveland, in the spring of 1885. I was pres- 
ent at the interviews. Bennett submitted a schedule of the prop- 
erty. McGillin asked his price. He was very firm at $425,000. I 
said, “That is a rather high figure.” MeGillen said then that he 
would c1Vve him S857 0.000, he taking the Chicago real estate at 
S168.000 and the balance on time as agreed. Bennett would not 
entertain the proposition ona basis of 8375.000, and we talked some 
time, and he made a remark il little later ohn to MeGillin: “ You 
seem to Want to bear down the price ot this ranch prope rty, and 
this real estate seems high tome;’ and MeGillin said,“ No;” that 
it was worth S2.000 an acre, and that he Was colng to hold it until 
he could trade it upon that basis. This paper (being the schedule 
enclosed in the letter from Snyder to MeGillin, dated Mareh 10th) 
Is the document that was submitted then. These are MeGuillin’s 
figures. I recognize these figures and the handwriting. MeGillin 

asked him, Bennett, if he thought he could deliver the full 
I32.)»=amount of eattle, 12,500, and he said there was no doubt in 

his mind but what he could deliver them. MieGullin said, 
“That is a very important matter, as we have had SOC othe r deals 
and some of them have run short;” and he, Bennett, said, “1 think 
these will run at least fourteen or fifteen thousand head:;” and he 
said, “ kor any ove 12 500 head | shall expect S25 a head, and for 
any short of 12,500 I will pay S25 In cash per head.” Then that 
Wis pul into the document. MeGillin sald, “This is a ve ry ln por- 
Lant matter. | will just make a note of it.” This is the substance 
of what passed at that time. <A photographic COPY of this schedule, 
with the interlineations, Is presented, as follows: 


1,500 head | of] cows, calves, and dry cows 

3.000 3 and 4 vear old steers 

o,000 2-year old steers. 

eS OO0 yearlings. 

125 head saddl horses 

> team mules 

; “ horses 

4 wagons. 

LOU hogs 

Lease of 125,000 acres, dated Oct., ’S5, for five (5) vears, at2 } cent- 
per acre, : 

Ly ase of 124,208 acres, dated June Ist, LSS4, for five (5) years, al 
three (5) cents per acr 

Thre ec rood ranch house = and 5 | vood corrals. corn-cribs. 
155 = stables, &e.; also blacksmith shop and everything that ts 
needed in Opn rating conveniently a first-class ranch 

22) miles of wire —, Glidden wire, four strands, black walnut 
posts. 

Also il pasture, zZ mil S square, hear headquarter ranch, fenced in 
same manner. The fence is shown on the map by dotted line; 
will count the cattle from June Ist to July 1st. 1885: if the con- 
tracted number hot there when counted will pay SH per head for 
all short, and if any over will want pay for all in excess what is 
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counted at $25 per head ; no cattle to be driven in or added to this 
herd 

The validity of the leases are now not only beyond doubt secured 
to the lessees but they are contide nt they can have them extended 
five vears from the time they were orginally executed for, which is 
about five years vet in the future. 

Up to present writing, although having had a very severe winter, 
we have lost but eloht at ad of cattle: will be glad to have purchaser 
come now, the most discouraging season of the year, and inspect the 
property. 

$425,000. If desired purchaser may have long time on half the 
amount by paving 3 cash 

This is my name as a witness to the instrument now shown me 

(being warranty deed from MeGillin to Bennett & Dunman 
14 and introduced it} ©\ rele 1ece }, the deed named from dl fendant 

to plaintiffs, kn A\' wir nit was sloned and acknowledged 
by MeGallin. It was in the early part of June, 1885. I witnessed 
the sjonature and acknowledement. | asked Mr MeCurdy Lo go 
up and take Mrs. MeGillin’s acknowledgment. She came down to 
the store and signed it in my presence before the notary early in 
July. Then I mailed the deed to Mr. E. M. MeGuillin at the St. 
James Hot .. LD) nver, as directs 7 by him 


The defendant offers in evidence the release from Michael W. 
Manning. trustee, to Kdward \I MeGuillin, date d the hth day of De- 
cember, 1885, and acknowledged the same day, of all the property 
described in trust deed of date June 28th, 1S79, recorded in re- 
corder’s office, Cook county, Illinois, book 856 of deeds, at page 


=) 
At, 


sig 
l 


Defendant also offers in evidence a certain instrument In writing, 
the notes, secured by the trust deed to Michael W. Manning, bear- 
| y of July, 1885, acknowledging full payment and 
satisfact! ie indebtedness secured by the trust deed given by 
Edward M. MeGillin to Michael W. Manning, dated June 28th, 1879, 
filed for record on the 30th day of July, 1879, and recorded 
e 529, and which said instrument 


duly signed and acknowledged by Samuel A. Sawver, the payee of 


"> ow } -% } ’ 
By 1?) hook Sr of (ie i 7 pail? 
.4 } + | , | . riley . ‘17 | : ’ 1 . 
im admitted to wv hh proper form, legaliyvy executed, and ac- 
‘ . 
} ] byt ; est ] 
knowled rec, At lhe re j i i 
’ . } ] e : 
a fendant aiso oers } evidenee all the s veral notes named LT) 
’ : P } , 4 H oo whe 
and secured DV Lie trus aeed last above described, all marked 
‘ paid 


] } 


Counsel for plaintiff- here objects to the introduction in evidence 
of the notes named. together with the release by Michael W. Man- 
nile, ana thre satisfaction Oct executed by Samuel A. Sawyer, on 
the ground. as thev insist, that the prop riy to be conveyed in the 
contract sued on should be free and clear of record from all encum- 
branee, and that said instruments never wer and are not now of 
record: which objection was overruled by the court, the court holding 
that defendant might prov any fact tending to show that there was 
in fact no incumbrance on the land, and that a clear title could be 
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shown of record by recording the release; to which ruling of the 
court counsel for plaintiff- then and there duly exe pts. 


136 T. B. McCurpy. in behalf of defendant, testified : 


I am attorney and notary public; reside at Cleveland; am ac- 
quainted with Mr. McGillin and his wife. (Deed from MeGillin and 
wife to Bennett & Dunman, now in evidence, shown witness.) | 
prepared this deed early in May last. In the forepart of June I 
received word from Mr. MeGillin that he intended going out of town 
and he wished me to acknowledge it in order to have it prepared 
for SOTHC transaction that was to take place 11) the future. Ile said 
he did not know whether he would be in town at the time. I took 
his acknowl dome nt early in June, LSS5S. 

About the 50th of June Mr. Rogers sent a despatch from Mr. Me- 
Gillin, dated Red orks, with reference to this deed, and asking that 
the acknowledgment of his wife should be taken. She cane down 
to the store. Mr. Rogers and myself were present, and she then 
acknowledged it in the afternoon, either the 30th of June or the 
first of July. [ don’t remember the date exactly. We both wit- 
nessed it. 


SS ed 


By BENJAMIN O’Netie. in behalf of defendant. testified : 


[ was in Indian Territory at the time the employees of Mr. Me- 
Gillin were put off the ranch. l arrived there about the 20th of 
June, and remained there until | was removed by the soldiers in 
September or October. On the 14th of July, 18805, [ saw Mr. Ben- 
nett & Mr. Dunman. I met them about five miles from the ranch 
headquarters. I was coming from the Pawnee. They said that 
they were through; that they had turned everything over and were 
going away. I think I met them about five miles from headquar- 
ters, and on that day did not see either Bennett or Dunman. Mr. 
MeGillin left about six o’clock in the morning of the 15th for Red 
forks. I had known of an agreement made prior to this between 
Bennett & Dunman and Mr. MeGillin to meet in Kansas City. This 
agreement was made on the 12 of July. Mr. MeGillin told them 
he would have to see his man, and that he wanted to leave this mat- 
ter to arbitration, and would have to go to his ranch to see him,and 
on his way back they should all meet in Kansas City for a final set- 
tlement, and they agreed to this 


13S LT. MM. BAI DWIN, in behalf of defendent. testified : 


[ went down to the ranch in controversy here with Mr. MeGillin. 


We arrived there on the 9th of April, 1885, after the execution of 


the preliminary contract. I remained there from that time until 
the time when the troops fired us out. It was the Sth of September 
that the troops came in there. I remember there was a difference 
between MeGillin and Bennett & Dunman about a quantity of Texas 
cattle. On the 14th they eame down to headquarters and refused to 
let the cattle remain on the agreement of the arbitration, but wanted 
to sell them to Mr. MeGillin for eash, but would take no Cook county 
real estate for them; that they wanted cash ; that they paid cash for 
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them, and he said if he didn’t buy them he would cut them out 
and sell them to other parties. They were turned over then into 
the general herd. I last saw Bennett & Dunman on the 14th of 
July at our headquarters. ‘They were talking about going to Kansas 
City and have a final settlement, and agreed to meet there Friday 
next. 


W. J. McGiiin, ealled by defendant, testified : 


[ was present with my brother at Venita,in the Indian Territory, 
in April, 1885, at the time Bennett & Dunman took the train 
13 for Kansas City. He had a conversation there in my pres- 
ence with Bennett & Dunman in regard to the trade thev had 
made. He said, “I take your cattle for $400,000, and you take mv 
real estate for $168,000, and I give, when the agreement is written 
out, $25,000 cash and my note for $75,000, pavable in ten days after 
delivery of the eattle.” The balance was to be paid In two notes On) 
the first of July and November, 1886. There was no dissent on the 
part of Bennett & Dunman to that They agreed that those were 
the terms. returned to the office of Peek WV Jaen r in the atter- 
noon with my brother. The contract was ready, and my brother 
objected that it did not dé finitely state that there was no cattle not 
now on the ranch to be delivered, and Bennett & Dunman said that 
their brands would control that. and that only their brands of the 
cattle on the ranch was intended, and that would niake it sure that 
there would be no cattle but their own branded cattle put in. And 
then. about the shortagein the eattle. [told my brother that he ouelit 
to have S825 cash, and he mentioned it to them, and Mr. Peek said 
it was the same as cash: that the $25 would be deducted out of the 
eash payment that was due: that it was the same as cash on both 
sides 


And thereupon the agreement was signed 
Which was all the t stimony here offered on the part of the de- 
fendant. 
| 1) Counsel for plaintiffs then read in) f Vide ie thre cle position 
of Major Drum as follows 


My name is Andrew Drum. I am acquainted with the plaintiffs 
I met the defendant McGillin once at the Centropolis Hotel, Kansas 
City. Bennett, Dunman, Byler, MeGillin, and myself were there 
together. It may have been In July, ISSO | heard a conver- 
sation bye tw CT) Mr. fa riilin and Dunman lt) re fer neetoa settle ment 
of their controversy. Dunman first mentioned the subject of set- 
thing. What the conversation was I cannot tell, as most of it has 
escaped my memory. MeGillin’s first proposition was for Dunman 
and Bennett to take the land in controversy, and then pay him the 
balance that would be due him in the trade in money. I don't re- 
member the amount; it was quite asum. At that time there was 
hot anvthing said to Dunman in reference to any deed, nor was 


anv deed exhibited or tendered. Dunman and Bennett both re- 
fused to take land for the balance claimed by them. They re fused 
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to accept MeGillin’s proposition. They claimed they were entitled 
to the money Or notes for the balance. I cannot Say that MeGillin 
did not state that he was fully prepared to make the convevance, 
and would do so if they would secure the difference, because I don’t 

remember the conversation }t) regard LO the deed. 
Mr. Dunman refused to aecept MeGillin’s proposition. He did 
not give any reason for his refusal. I don’t think Dunman 


14] asked him for a deed. 
Counsel for plaintiffs read in evidence the deposition of Frank 
By l [; 

It was about the ISth day July, LSS. that | heard il conversation 
betwe Cl) Dunman ana MeGillin with reference toa sale to MeGillin 
of araneh of eattle and horses in the Indian Territory by Bennett 
and Dunman. anid | transter to Bennett and Dunman asa part COn- 
sil ration of S4 acres of land in) the ie lvl borhood of Chicago by 
the said kdward Net ridin In the conversation MeGuillin told Dun- 
man that he didn’t have his title deeds to said property with him 
in Kansas City, but was expecting them in a day or two; that, in 
order LO pay his indebtedness to Bennett and Dunman, he would 
make his last proposition, and that was what he would convey LO 
them 54 acres of the S4 acres which he had contracted and obligated 
himself to convey. Then Dunman said he would not accept the 
proposition. MeGillin said, as a last proposition, that he was willing 
to convey to Bennett and Dunman 54 acres of the land to liquidate 
and satisty his indebtedness to them, which proposition Mr. Dun- 
man said then and there he would not accept. 

Rosi RT LL. Ly NMAN, Fe ealled, testifies: 

| reli ra be ral mee ting at Kansas City of Snvder, Baker, Bennett, 
and myself, at which this preliminary contract was drawn. At this 

mecting my statement to Snyder and Baker was that we 
142 = =were willing to sell our ranch for $400,000; that we would 

take the bavinent as follows: $25,000 in cash: 875.000 In notes, 
due the 25th of July; two notes due in July and November, 1886, 
the balance to be paid in Chicago real estate. I stated also at the 
time that V owed considerable money [on | our ranch, Or on the 
property that we then held, and that we must have S200,000 or 
$250,000 in money out of this thing. The cause of the delav was 
that they wanted to put in the Chicago real estate, and | objected LO 
it in the way that they claimed that they wanted to put it in. | 
afterwards went to the ranch with Mr. MeGillin. After we had 
been down to the ranch I had some conversation with MeGillin and 
Baker in the presence of MeGillin’s brother, at Tulsa and also at 
Venita. MceGillin seemed to be satisfied with the property, and as 
we came up to Tulsa we had an interview that night, at which time 
| made the identical Siilire demand of him that | had made In mak- 
ing the first contract with Baker and Snyder. I wanted Mr. Me- 
Gillin to pay us as before stated —S25.000 in eash : $79.000 in notes: 
two 866,000 notes, due in July and November, 1886, and the balance 
of the amount to be paid in Chicago real estate. This was also the 
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substance of the conversation at Venita. Mr. MeGillin did not say 
to me at that time that the trade was to take his Chicago real estate 
at $168,000 and the balance was to be paid $25,000 cash and 
i435) $75,000 in July and $152,000 in July and November, 1586. 
| hever agreed Lo take Mr. MeGillin’s real estate In exchange 
or as a swap of property. 
| think it was after dinner that we met at Peek’s office in Kansas 
City. We went to his office to have reduced to writing the prelimi- 
naries of our trade which he not d down. In giving the notes for 
the drafting of this contract Mr. MeGuillin said something about us 
paving So) il head cash lor any shortage thre re might be Ith this COn- 
tract on these cattle. said, “ No, Mr. MeGillin, that is not our con- 
tract at all (our contract Was that we would rive you cre lit on the 
amount that will be due us at the time at the rate of S825 a head.” 
Mir. MeGuillin said that was correct, and consented to it. I don’t ree- 
oll cl that ii! 1\ One { Ilse hole d in the conversation. There were ho 
objections made fat] the time | was giving the memorandum of the 
agreement. MeCiillin was present, and also his brother and Ben- 
nett. Mr. Chambers, I think, was in the office. I think we both, 
MeGillin and myself, gave the memorandum or date. After we had 
finished the memorandum we left the office. We returned, maybe, 
in LWo hours. | don t remeniber exactly the time W hi nm we re- 
turned there was nothing more done with the articles of agreement 
other than lo sign it. It wis read Over: probably \lr. Peek 
144 read it; I think I did, and I think that MeGillin did. To 
my recollection, there was no objection made to any part of 
any provision of that contract by MeGillin as it was writte 1} down. 
The preliminary contract which was entered into between myself 
and Bennett and Snyder was not mentioned in Peek’s office that 
day. MeGillin ave thi description of thi (Chicago land for the 
drafting of the contract. There was an understanding the evening 
of the 14th between us that we were to meet in Kansas City and ad- 
just the difficulty or trouble. As tothe through Texas cattle that 
he made il kick about the facts ure these: There Wiis a buneh ol 
c attle thi: “at | bought for the }) Urpose of pu tt Ing oT) that ranch Lye fore 
we sold the rane ‘H) to MeGill I. In rece iving those cattle | rece ived 
close to 1500 heads. I shipped the cattle up there and put them 
on the ranch. They were the same class of cattle as those then on 
the ranch. The controve rs\ between Mie and \lr. MeGillin Wiis that 
I wanted to deliver them under the contract and MeGillin didn’t 
want to receive them. The only difference between those cattle and 
the others then on the ranch was that they had not passed the 
winter in the Indian Territory. Finally, rather than to have any 
trouble, | sold him the cattle, and he Pave mec a 50-day note for 
$18,000, which was paid. In Peek’s office, when this contract was 
drawn and read to me and MeGillin, Peek was not asked for 
145 = any construction upon it for anybody. He read the contract 
and passed it over to McGillin and myself and Bennett for 
our construction of the coutract. | heard the pre limin: iry contract 
read over after it was made. It was in accordance with our agree- 
ment in the first instance, as it was made between baker and my- 
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self and Bennett and Snyder. I don’t remember whether that con- 
tract provided for two notes of $66,000 each. As I understand the 


contract, I was to give MeGillin eredit. The contract was 
he Was to pay S25 Lt eash for every head over 1? 500 head. 
and | Wilts lo pay mina litle rent Way in Case ot il shortage. Wis 


LO pry i by civing him a credit on the amount due us at the time 
of the delivery—that is, that might be due us on the $400,000. The 
trade was made on a basis of S100,000. S1O0000 had been paid, 
and, of course, we understood it to be onthe land. There was noth- 
ing said at this time about his taking back any portion of the Cook 
county land to settle the shortage, if there should be any. During 
all the me roOuaLIONS rr varding this trade, from first to last, MeGillin 
insisted in this way that he would put in his Cook county land at 
S1LOS.000 as part pavinent on the property, MeGillin did not insist 
that if we traded with him we had got to take his Cook county land 
at $168,000. MeGuillin did insist all the time that he should put in 

the Cook county land as bringing him $168,000 as part pay- 
l-lh ment on the property bought. 

The contract that this suit has been brought on is just the 
contract we made, exactly ; it isthe trade we made. [ don’t know that 
MeGaillin and I, after he went up and viewed the property, agreed 
to make any change in the contract as written out In the preliminary 


agreement, Now, say we were Lo have S?5D0.000 eash out of the 
trade. We made the trade on the basis, as we supposed, of having 


12,500 cattle, and we supposed in good faith all the time that we did 
have 1? 500 cattle, and | supposed that we ought to have more than 
that. I never had any idea that this shortage was going to amount 
to about S000 head until we came to deliver. 

In) any conve rsation either with baker or Snvder or MeGillin 
did hol tel] eithy rol them that, ho matter What the shortage in the 
eattle would be, | would have to have $250,000 in eash before tak- 
Ing the (‘hicago land. | agreed to pay MeGillin S25 il head for all 
we were short. When we spoke of dollars we spoke as the contract 
cal le d for—that they would be credited with S25 il head for all short- 
age. We agreed to give hima credit on the amount due at the rate 
of S20 a head. I did not understand it any other way than as a 
credit on the amount that was due us. MeGillin did not take out 


this preliminary augreement from. his pocket and hand it to Peek, 


because that Yuve a deseription ot the Chicago property. 
l47 =| am positive there was nothing there said about the pre- 

liminary contract. MeGuillin did make some question about 
the Texas eattle. 

We were putting in these Texas cattle and wanted to count’ them 
on the contract. | don’t think that our contract provided that no 
cattle should be run Wn except those that were then there. ‘The con- 
tract does hol read Lo that etlect. didn’t know of the memoranda 
made 1) MeGillin’s otlice. 

These 8,000 head of cattle that were short had died, I think. In 
April, when we were around the ranch looking at the property, Me- 
Gillin saw some dead cattle, but, | will admit, not a great many 
showed Up dead on the cround, for the simple reason that when 


~ 
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MeGillin was there we went all over the ranch in a spring wagon, 
and we couldn't get Wn the rough places whi re the cattle would be 
likely to go to die. 

Il never stated to MeGillin that we wanted this $200,000, notwith- 
standing any shortage there might be in the delivery of the cattle, 
but I did tel! MeGillin that we wanted S200,000 or $250,000 on this 
contract in money; that the balance we were willing to take In 
Chicago real estate. 

lle valued his Cook COUNTY land at S16S.000. 


148 M. H. Bennett, one of plaintiffs, testified: 


’ 


I went from Chicago to Cleveland with Snyder to see MeGuillen 
prior to the consummation of this eontract : think about the LOth 
of March. We went up to MeGillin’s office together. There we 
talked the sale of the ranch over priced the ranch at $425,000. 
Metullin said It was Loo much ror the prope rty, and l 
told him I wouldn't sell it unless we could get out $200,000 or 
S250 000) In) cash, as | was 1} debt COs cle rable myself and must 
have enough money to pay that debt and then still keep on in the 
cattle business, and we take this Prope rty, the Cook county land, as 
part pavment ior the ranen 

(Inventory of the property sent by Snyder to MeGillin shown 


VW 1Lrie ~ en 


T thin kK =i VN t | Is Inventory at thie Lime MeGillin took this 
mvernte r\ Out and re d it ove}! and asked Pie whethe r that was Ccor- 


rect. and | told him it was, with the « xception of the payment of 
, ’ | | . 
thie rehntat hn the leases tral instead of a cent and a quarter a vear. 


it was tWo and ahall cents a vear, a cent and il quarter every SIX 


months on the Cherokee sti ) 
at spoke about a shor ire Ol the eattle. ae spoke about S25 a 
head being allowed for all that were short, and I told him there was 
no danger of any cat being short: that I didn’t think there would 
be. and that if there was anv short | would be willing LO 
149 make the numl d: that is, that I would supply cattle 
in their pl | «lidnt see any change made in the inven- 
tory there In Ink | told) MeCeullin threat we wanted $425,000 for our 
ranch. We could . lL told lim | wanted $250,000 in cash. 
When I told MeG that there wouldn't be any shortage I ob- 


tained my Information from the foreman on the ranch. ‘The fore- 
man stated to me that all the eattle that had been found dead on 
the ranch at that date was about eight head of cattle, and I based 
Iny statement upon this information. (Witness shown memorandum 
attached to the preliminary contract.) It reads: “ Will count the 
cattle from June Ist to July Ist, 1885. If the contracted number [is 
not | there when counted will make the numb r good, and if any 
over will want pay for any excess in proportion to what is counted.” 
That is just what I talked to Mr. MeGillin in his office. When Mr. 
MceGillin and I separated the understanding was that the sale was 
off. ‘The first | knew of any renewal of the transaction was receiv- 
ing a telegram from Snyder. He wanted Danman and I to meet 
J—1110 


(it) 


EDWARD M. MCGILLIN VS. MILTON H. BENNETT ET ALI.. 


him at Dennison, Texas, and I wired back that I couldn't meet 
him there, but would meet him at Kansas City, and just after I re- 
ceived the telegram Dunman came to Caldwell, and we agreed to 
meet there at Kansas City. We metat the St. James Hotel, at Kansas 

Citv. ‘The first proposition Snyder made was to give $357,000 
150 He was to give $25,000 in cash, $75,000 in notes, payable July 

Ist, and 130 and some odd thousand dollars, if [ remember 


right, In notes paval lea year alter the deliv r\ of the cattle. Well, 
after some talk about it and telegraphing, he concluded to give us 


S400.000 for the prope rtyv. 
At this time we told him that unless we could get the $25,000 
down and the $75,000 payable July 25th, and $152,000 payable a year 


from July, that we couldn't make the trade; thatwould end it. We 
did come to an agreement and sign a preliminary contract there at 


— 
‘ 


the hotel. After this contract was signed I, MeGillin,and Dunman 
went out onto the ranch. On our return to Kansas City I saw 
MeGillin at Tulsa. We had a conversation with him in ‘Tulsa in 
the evening, just awhile after dark, and’ we couldn't agree. The 
disagres ment was about thi preayvrine ht on thie sale of the ranch ar 
wanted to put off a portion of the payment for two years in the first 
place. If | remember correctly, he wanted to make the pavinent Ol 
$25,000 then, and, I think, 850,000) in July, and the balance of it to 
be divided up in one and two vears from then. The manner of the 
payment was this, as described in the contract that we made 
$25,000 cash, $75,000 in notes payable in July, and two notes of 
$66,000 each, payable in July, 1S56,and November, 15586. There 
hever Was any conversation at auhy time between MeGillin ana 
myself in reference to an exchange of our ranch for the Chicago 

land. Atthis interview in Peek’s oflice the terms were agreed 


151 2 = =0upon by MeGillin and Dunman, and then when we came 
back the second time there was something said about cattle— 
shortage of the cattle. MeGillin spoke something about wanting I 


in cash if there was any shortage. Dunman said, No. He said, “ If 
there is any less we will give vou crediton the amountdue.” This 
conversation between MeGillin and Dunman was had before the 
contract was signed. ‘The contract was passed around. I know that 
| read it over. After the contract was signed I don’t think there 
Was any COnV' rsation Ih) the othice hi Ve card LO the Lcerms of the COli- 
tract. Neither at that time nor at Tulsa nor anywhere else did 
MeGillin ever say to me, or to Dunman in my presence, that the 
only terms or conditions upon which he would make that purchase 
was that we should take first the Chicage real estate at $165,000, 
S$100,000 in cash, and the balance to be paid on time 

| remember receiving some letters from Mr. Baker saying that h 
had a party that had some real estate in Chicago. I recollect re- 
ceiving a letter from Mr. Baker in which it is stated: “I hav 
another customer in view. This one is all cash, save S4 acres of 
land.” I don't think he mentioned anybody's name in that let- 
ter, but I found out afterwards that it referred to Mr. MeGiilin 
from that time up to the final consummation of this contract 
Mr. MeGillin insisted from first to last that his 84 acres should 


i 
} 
' 
a 
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MAL In part payment of this ranch on the whole amount 
lo2 of $400,000, and he never made any change in that part 


of the agreement from first to last. He sat down and 
read the schedule over, and as he read the number of eatile and 
horses and one thing nother over | told him it was all right 
until he came to thi pavinent of the leases—the amount of money 
to be paid on the ¢ heroke Strip lanai: lf was twoand a half cents 
peracre. Iwas right near Mr. MeGillin, in his office, when he made 
the changes—sitty vr il slide, neal the 7 sk couldn tsav how far 


, nuns . one 
the memorandum or rnventory was trom me when the ch inves were 


being made; I suppose five or six feet. Ile wrote down the number 
() cattl ana horses arid things Ile asked Prie whether thre re Were 
three or four years old last summer or the coming summer. I told 
him when they came to the three or four vear olds they would be 
that much this year—that is they would be four and five the sum- 
mer of 1S85. ‘That was in April, 1S85: that is, they would be four 
and five this yvear—the year of 1585. He wanted to know what ag 
they would be in 1885, and [I told hin they would be three and 
four vears old. I don't know whether he made a memorandum on 


i? 


the Margin or not Then he asked me In re vara to the lease of the 
128 OOO acres, dated June ISS4, and that was corrected to October, 
ISS3, so as toeonform with the truth. The Cherokee lease was made 

in Oetoly r ISSS When he came to the 1! cents | told him 
153 that was wrong; that it was 2) cents, and he read right along 

through in that order, every item.and corrected it to conform 
with the truth. He read it all over. Ile read it out loud ,and when 
he cime to thie short mre OF CALLIN it acre d to pay sy ii head for all 
tha; ib ove at il}. didnt SAV to him that 1] thre V te || short would pay 
him $25 a head for all short. I told him I didn’t think there was 
any-souk possible thing is the number being short: if there were 
short we would make the number good. It was when Baker and 
Snyder were at Kansas Citv that we agreed to pay him or eredit 
him S25 instead of making the number good for all short when thi 
} reliminary aAYrTeeMIChe Was laae, and if was so lncorporats d mn the 
pr lit ninary ngvreement don t recollect il talk in) \Ir. MeGuillin’s 
apt effect that no eattle were to be driven off or added to 
the herd. I believe there was something of that kind read over, sir. 
| don’t know whether it was in writing and not In type-writing. I 


reco ect of _ by | iw ic] uit SV HULOOO that | Sy ik OT \\ LS SIT] i 
in reference to the amount that would be due usif we had the 
|”? yf) hie ic Phy t} an = th) i; We fivured the S25D0-O00. or wlhat- 
ever it amounted to, on tI basis that our firm had 12.500 head 

sottl and thi f te it] thare ai f 7 We iret pac . 
7) CALL LLt e ci iit rhiat ff chi Lihe re i {) it ‘ rl ' ' ; ‘ \ 


ered this large shortag 

When the preliminary contract was made there was no 
I54. agreement made about paying any 866,000 note. When we 

came to make the preliminary agreement it was simply the 
amount of monev. We were to have $25,000 down and 875,000 
note, because we want d to pay an indebtedness of about 860,000 on 
the cattle. That is the sum and substance of it. That was a debt 


of the firm, and saananel this $100,000 for the purpose of paying 


e when we begun to count the eattle 
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off that indebtedness. Wi were next to have MeGillin’s two notes, 
and the balance was to be his land, whatever the balance might be. 
posed at that time that we made the 


There were two notes \\ =u] 
ber of eattle: if we didn’t have that 


trade that we had that nun 
number of cattle we wouldn't expect to get the note. Iam right 
positive that I have eiven all the conversation that occurred in Mr. 
Peek’s office: | may have forgotten some of it. lam certain that 
before they signed the contract it was taken up and read round 
among them, and the conversation occurred thisat | have spoken of 
The conversation came up about the catthe—about the credit of the 
shortage of cattle In case there Was a shortage. [ think Mr. MeGil- 
lin’s brother spoke first about that, and inquired whether it was all 
right. Ife spoke about the credit of 825 a head, and [think Mr. 
Dunman then explained it satisfactorily to MeGillin, Dunman told 
him where the credit should come; just what he said I-don’t know 
exactly. 

ldo Counsel for plaintiff: read in evidence the deposition of J. 


I. Chambre rs. iis follows 


ayik ati attorney, and have a desk IT) the othee of Peek and 
Jeager. | wus present in said office on the 16th of April, LSS5, 
when the contract sued on was drawn by Mr. Peek. On the after- 
noo lof | that day MieGullin, lis brother, and Bennett and Dun- 
man came in the office together and requested Mr. Peek to draw up 
a contract for them MeGuillin or Dunman stated to Mr. Peek thr 
terms and conditions of their agwreement: he made ad memorandum 
of it in writs ner, are l then stated to thy parties [{ hat he would hav 
the contract prepared and ready for signature in about one hour. 
When the parties returned the bill of sale was completed, and was 
read over to the parties by Mr. Peek, and was examined by cach of 
them. All expressed themselves satisfied with the bill of sale and 
raised no objections to any of its terms or conditions before the con- 
tract d Was re dueed tiowril rey. Vii ( rillin su gyre =té (| l hat in cuse ft bh 
number of cattle delivered should fall short of twelve thousand five 
hundred Bennett and Dunman should prety him eash twenty-five 
dollars per head hor such shortage Ol} the amount which Me Cullin 
would then be owing them. MeGillin admitted that the agreement 
was as stated by Mr. Dunman. Mr. Peek took no part in said con- 
versation, and ex pressed ho opinion iis to the construction of the 
language used 


156 J. L. Peek, called L\ plaintiff-, testified : 
The parties came to my office. Some one suggested they wanted 
this contract drawn—DBennett, Dunman, and MeGillin. — had pur- 


chased the raneh irom Dunman and Bennett, situated in the Indian 
Territory, for 8400,000, [sat down and took a memorandum of the 
terms of the contra They stated the terms of the sale, and after 
they had gotten through with that they stated that on the delivery 
of the cattle. if the number delivered should be in excess of 12.500. 
he, MeGillin, was to pay $25 cash for each head of such excess ; that 
if there should bea shortage that Bennett and Dunman were to 


~_? 
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eredit MeGillin on the amount due at the rate of $25 a head for 
such shortage. MeGillin then spoke up and said, “ No, no, Bennett, 
in case of a shortage there are to pay me $25.00 cash.” Dunman 
said, MeGuillin, that was not our contract; that was not our agree- 
ment nor our understanding The understanding wis that in CuSse 
of a shortage we should credit you at the rate of S25 a head on the 
shortage. I didn’t pay any particular attention to what was said. 
| remem ber thre ir discussing that question, and finally one or both 
of them told me that those were the terms of the contract. and to so 
write it. During the statement of the terms of the contract there 
was another discussion also which arose between MeGillin 

yi and Dunman. In fiving the terms oft the brands ol the 
cattle, as Dunman first gave the terms of the contract, he was 
to se]] all cattle of certain brands MeGiullin SAVS, — lt V.as the llli- 
derstanding that Was Lo have all the brands iis well cis the eattle e 
Dunman then said,“ Very well, we willsell you the brandsas well as 
thre cattle. We will prurt them in to you. When they returned to 
the oftice the contract was read over to them by mvself. | think 
that both parties took the contract and read it—mexamined it-—and 
both parties announced themselves satisfied with the contract. Me- 
Crillin. before he sloned the econtract, laughingly rt marked, i Why, 
this seems to be a bill of sale to me, and it seems rather odd for me 
to sign a bill of sale to myself.” Said I,“ I will obviate that diffi- 
culty,” and | noted at thi bottom of th: eontract, accep the above 
conveyance, and am bound by the term- and conditions thereof,” 
and MeGillin signed it. [| have no recollection of giving any opin- 
ion or being asked to construe any term which is in the contract. 


As far as this preliminary agreement Is concerned, I never saw it or 
heard of it, and didn’t know of its existence,if | remember correctly, 
until the bill was filed. I think I then asked them about thus 
agreement. I didn’t see this preliminary agreement until after 
the execution of the contract in question. In order to ex- 
plain the matter of the transt r of the leases. | will have to 

state the facet prior to that time Dunman, In compliance 
los with my advice, had gone to Fort Smith, Kansas. and | had 

gone in company with him for the purpose of taking pos- 
session of these cattle through the civil courts of Fort Smith under 
what we conceived to bea vender’s lien. Judge Parker at that time, 
who was consulted on the (yl stion, held that he had no eivil yuris- 
diction in the Indian Territory. They then returned, and Bennett 
and Dunman took possession of the cattle, with the aid of the police 
in the Territory, and hac possession of them iat that time, by enfore- 
ing a vendor's lien, and an advertisement had been put in the 
papers for the purpose of selling the cattle to enforce the vender’s 
lien under the contract, and at the time Rogers came to mv othee 
that was the situation of affairs [ think Roe rsasked meif I knew 
where the leases were, or 1f they were In my possession, or some- 
thing to that effect. The leases were not at that time In my imme- 
diate possession, but I knew where they were; they were in Kansas 
City. I think I so informed him; and if he asked me for the de- 
livery of the leases to him [ have no recollection of it now and no 
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recollection in the world that he made a demand for the leases or 


: : . 
’ . ? 
made Any oltley (>) fendey Td) prea \ mane y (i eourse., if Is bar i \ pos- 
le | » har : ere to | | 
sibie he mav have done it, and it Is barely poss ble that may at 
} ’ ’ 
that time have refused to deliver the leases under the condition of 
, ' ’ : 
things. M mpression Is that he didnt make any demand fo 
: . 
} , } ; ‘ 
the leas because | was naturally looking out for tha 
Pe ' Tr i } (j t } } | do} | thin | would ! Ver ale 
i ii bei ti oiti ifat i iif j stvil Litiiin i im ii 
ered Prien 
4 1 | ‘ | rt ls ‘ I} ' ‘ I Duy 
air ie ense was fh ease made adi’rectiyv to ennett ana iti- 
} } } 
) ? \4 i | ‘ (‘i ric '} ryste*] ar { rie rook ee if isi Wils iit? il 
’ | lar ‘7 } Dun } 1}) Bus. thy bork ’ | 
’ ' i} if as i? i] i bitdal ] aii 1ie- bebe Ti a =i co i 
ee 14 1 
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Wi) if m kKOW! =i mer { Th <u ‘fs 1) A sso pron his associat yt) 
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, + 
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} ! } ' 
hada l rd of directors, and then thev sublet to members of then 
' f that kind which had 1 
‘ \V I} j ™f 4 ()] ; { i i = \ = | ; = [fi i«t KK ate Wile i t te [7 3 ‘ 
} } 
through that j ess In order to vest that particular title in Me- 
: tl, : ’ 
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, , } ' ’ , 
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MeCGaullin’s notes Phat had to be done before the matter could bi 
CO?) bromated 
ie yf] +} ret | rt 
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, , 
from the superior court of Cook county in favor of Thomas W. Pur- 
i 
1} ’ j ; \] \ ? 7] —_ ; 
. i ' { = ; 
Cr ind} against Edward A erillin, dated the 17th dav of Sep 
= r 1 } ] } | . 
‘ i ‘ . i i 
Peony) 4] Is, ’ ley ij 1) rita Der oO] ete. Ks Wiilbith) fi T'é ii portio 
, ' j } 
' { i j ; ' . 
tha ne qgdescribed as thie (ook County real estate aisOo ANOLIICT Ct 


the superior court ol Cook county in favor of James C. Clement, 
Samuel A. Sawver, at i NI \\ Manning ind | acvalnst award \] 
MeGillin, dated September 29th, 1870, and covering a portion of thi 
property in controversy 
i i . 

Which was all the evidence offered on behalf of plaintiffs. 
1G] Epwarkp MeGriiurs, defendant, reealled on behalf of the 

defendant 
With reference to the case of Thomas Pureell vs. Edward MeGil- 
mi a ee Pei & ia said : os : 2 Pa! 
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lin, it was all settled and the matter adjusted by D. B. Magruder, 
my lawyer, who was an agent of mine in this city, and it was for a 
judgment of $875 for a disputed account, and we paid it. It went 
Into a Judgment and was paid the day after suit was commenced. 
The other matter of Clement, Saw ver, WN Manning acalnst Kdward 
MeGillin ts this: They sued me for 88,500 difference in a trade, and 
by advice of counsel we went into court and confessed judgment lor 
$2500 and paid the money the same day Into court. | have heard 
nothing about it since. I don’t know of any claim. ‘The property 
described in the contract sued on was not encumbered in July, 1885, 
in any manner 


J \MES i? BARR. eall d by li f ndant. testifi d 


[ama lawyer. I examined the records of the superior court of 
(‘ook COUNTY in the summer of 1SS5, with reference to a certain suit 
of Thomas W. Purcell against Edward M. MeGillin. There was a 
judgment rendered and the amount of it satisfied on the judgment 

docket about the time judgment was rendered. With refer- 
Li ence to the suit of Clement and others acrainst Kdward Me- 
Gillin, | examined the records. ‘That suit was transferred to 
the United States court, and I found that full satisfaction of the 
judgment was acknowledged on the records in open court on the 


day the judgment was rendered 
Which Wiis all thie cy rele nee otlere d Ol} the trial by eithe r party 


163 & 164 Thereupon the court, from the admissions of counsel 
and the evidence presented, finds— 
lirst. That the several partie - plaintiffs and nt te ndants, ent red 
into and executed the contract sued on of date the sixteenth day of 
April, A. D. 1885, a copy of which is set out in the first count of 
plaintifis’ declaration. 
That at the date of the execution of the said contract the defend- 


} =. * @s)2° 
ant, in execution thereof, paid to the plaintiffs the sum of $25,000.00, 


ana also CX cuted and delivered to thre plaintiffs his Promissory hot 
of that date for the sum of $75,000, due and payable July 25, 1885, 
with interest at S per cent. per annum, and that said notes wer 
thereafter and before maturity, ior value, transfe rr d., and were alter 
the commencement ol this sult paid In full by thie said di ic ndant Lo 
the legal holders thereot 

Second. That on an: rior tothe 14th day of July, ISS, the 
plaintitl- delivered to th defendant and defendant accepted the 
or and deseribed 1: 
the same, and plaintiffs also de- 
ime four thousand eight hundred 
ed for by the contract, which cattle 


—— 

a ee 
= 
- 
- 


} 
Sila contract, 


ranch and raneh outfit, as called | 
and defendant took Possession Ol 
live red to defendant at the same t 
iV fittv-four head of the eatth eall 
were then and there ace pted bv the defendant, and said 4,854 head 
of eattle were the only cattle delivered by plaintiffs to the de- 

fendant on said contract that there was a detici ney of seven 
L665 thousand six hundred and forty-six cattle from the number 

called for by said contract, which deficieney, at the rate of 
twenty-five dollars per head, amounted to the sum of one hundred 


~ J 
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. , ’ > -* , . , , 
and ninety-one thousand one hundred and fiftv dollars. which the 
’ , » Ff ? > 
defendant was entitled rmoraaye credited upon the sum of four hun- 


i} + | } I } | j ‘4 * 7. , ; ; ’ } : ’ al i . 
dred thousand dollars lie was bY sald contract to prety preckidicds Ss 10] 


‘ . " " " " " 

' ‘ . " ' j | } ; ' ' 
sald riitve ly ] iii i] Outil eeLe ‘ itLie thasaf Liie Pekdiur’e of miaiatitts LO 
] ; i} | , sat }] ] | | . 41 ; , ] : 
deliver the luli nuniber of cattie called for by the contract Was D\ 


' | ‘ } = ? » * . ; } 
reason of] hen \ hosses Of cattle SUSLOTNGd by piaimtitls rom eold 


and starvation during the winter of 1884 and spring 1885, whereby 
plarmmtifhs’ ir rel Wiis reduced Prom about this number called lor by 
the contract to the number actually delivered : that plaintiffs when 
they made said contract in good faith belheved that thev had and 
should be able to deliver to defendant the full number of twelve 
! } ' } } ! 


; ’ ’ } ’ 
aware said losses until th ttempted to round up or collect thei 
; 
' 7 . hi ; a. lee * ‘ ? } i t | , +} 
{ i ' tareria ' ‘ _ 1 ¢]t'] oy Wiis {} srt Prpiicie bal tie Le] 
i } ; } ; " ] ; | ] yet ’ ’ bisa 
' ; ' 
Lhe aderehnadan r tiis rents Or ermnplovees Had any Miorimnatlion Dut 
i . . 
} ’ " ’ , : ’ ’ , 
. £63 . ; , ; ; +} ’ 
Li} Liat 1) Lit) ~ \ i os iM i if Lo) cde] Ver tile itil PILL te] Ol 
: ; ; £oe i | ; tt] +] ~ sity + 
LWeL\ ism ied tea OF CALLIC, AS IN The sala Con lé 
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that there was due them from defendant the sum of $108,850, which 
should be divided into two equal amounts and secured by the notes 
of detendant—one payable on the tirst day of July, 1886, and the 
other due on the first day of November, 1886, with interest on each 
note, $59,150.00, at the rate of 8 per cent. per annum. 

And plaintiffs also insisted that the sum of $191,150 to be ered- 
ited to defendant on the S400,000 purchase price to be paid for the 
said ranch & cattle should be applied as a credit to extinguish the 
pavinent to be made in said Cook county land; but defendant re- 
fused to give said notes for said S108,850, as demanded by plaintiffs, 

and insisted that there was no cash payment Or tnonhey what- 
168 ever due from him to the plaintiffs. 

The defendant declined to settle except the plaintiffs take 
the Cook cCOounLY real estate in such settlement, and that thereupon 
the defendant. by Way ol conipromise, offered the plaintiffs that if 
they would repay him the twenty-five thousand dollars cash by him 
paid, and return to him his notes for seventy-five thousand dollars 
heretofore by him given under the contract, that he would then sur- 
render to them the possession of all property delivered, throwing up 
the contract, and stand the loss of all moneys by him expended on 
the ranch, amounting to about $5,000. This the plaintiffs declined, 
stating that they had used the money and parted with the notes, 
and the acceptance of the offer was entirely beyond their contro! 

lth. That at the meeting in Kansas City the plaintitls advised 
the defendant of the amount of rental they had advanced on the 
leases named in the contract for rent subseq uc nt to July Lo, LSS5, 
and by defendant to be refunded, and thereafter the defendant paid 
sald rental and plaintiffs duly transferred said leases to him. 

That in the preliminary negotiations between said parties which 
resulted in said contract Frank R. Baker acted as agent for plain- 

tiffs and Thomas D. Snyder acted as agent for defendant. 
16o That defendant insisted that he would not purchase said 

ranch & cattle at the price of $400,000, unless plaintiffs 
would take his Cook county land at the sum of $168,000, and plain- 
tiffs insisted that they would not sell for $400,000, unless they could 
receive about $250,000 in money, being willing to take the balance 
of the said purchase Price In the said S4 acres of Cook cOoUunLY land. 

That before the contract was entered into and while the negotia- 
tions for the same were going on the plaintiff Bennett visited Chi- 
cago, Illinois, and examined the Cook county lands which, by the 
contract, were to be taken in part payment of said ranch & cattle. 


And the court having found against the defendant, a motion for 
a new trial was filed in the following words: 
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Cirenit Court of the United States, Northern District of Illinois. 
July Term, A. 1). ISS6. 


Mirro~n H. Bexnerr and Ronert L. DUNMAN 
Vs - Assum psit. 
KpWARD HH. VMICGUILLIN. 


And now comes the defendant, by his attorneys aforesaid, and 
moves the court to set aside the finding of the court and grant a 
new trial in suid cause, and for grounds of his motion shows to the 

court the following, to wit: 
10 ist Phi finding of the court is contrary LO the evidence. 
Pn ‘The finding of the court is contrary to the law. 
3rd. The finding of the court is contrary to the law and the ev1- 


ith. Phe court improperly r fused to find in favor of defendant 
HOUSE & FRY, 
Atlorive Ws jor Lh fy ndant 


but the court denied the motion; to which decision of the court 
in denying such motion the defendant then and there duly excepted, 
by his counsel! 
And thereupon the defendant moved the court in arrest of judg- 
ment, and in support thereof assigned the following 
That under the pleadings upon the evidence and the findings of 
the court the plaintiffs are not entitled to recover. 
But the court denied the motion: to which actzon of the court in 
denying such motion the defendant then and there duly excepted. 
Whereupon the court rendered judgment upon the findings in 
favor of the piaintills and against this defendant . to which action of 
the court the defendant then and there duly excepted. 
And torasmuch as the matters above sel forth do hot fully ip 
pear of record, the defendant tenders this his bill of exceptions, 
ve and prays that the same Way be signed and sealed by the 
judge of this court pursuant to the statute in such case made 
and provided, which is accordingly done. 


H. W. BLODGETT, Judge. [seat] 


(indorsed :) Filed July 26, 1886. Wm. H. Bradley, clerk 


l72 Afterwards, to wit, on the twenty-ninth day of July, in th 

July term of said court, 1886, in the record of the proceedings 

thereof in said entitled cause, before Hon. Henry W. Biodg 
: 


trict judge, is the tollowing entry, to wit: 


eUt, dis- 


i drole ;" 


Mitton Hl. Bennett et al. vs. Enwarp M. McGItiiy. 


Ordered that special tindings and bill of exceptions be filed herein 
on or betore the first Monday In Septein ber next, unless time be 
further ext nded by thi COUrT: that special execution for sale of the 


prope roy attached shall not issue until after the expiration ot sixty 


EDWAKhD M. MCGILLIN Vs. MILTON H. BENNETT ET AL. 


days, but this order shall hot he e nstrued LO delay the Issue of « XC- 
cution Upon the garnish C judgm« an herein and colleetion of such 
garnishee judgment, and payment of money into court to abide final 
result of suit. 


~— <)> 


i Afterwards, to wit, on the thirtieth day of September, 1886, 
there was filed in said clerk’s oftice a bond in said entitled 
cause; Which said bond is in the words and figures following, to wit: 


Dond 
Supreme Court of the United States. October Term. = a LSS6. 


Epwarp M. Meritt. Plaintiff in Error. 


Mitton H. Bexnnetr & Rorert L. Duxnwan, Defendants in Error. 


Error to the cireuit court of the United States for the northern 
district of Illinois 

Know all men by these presents that we, Edward M MeGuillin, 
of Cleveland, county Ol Cu ihowa and State of Oho, as principal, 
and Jesse Spalding and Creorat \| Pullman. ot (Chicago, cOuUnLY of 
Cook and State of Illinois, as sureties, are held and firmly bound 
unto Milton H. Bennett and Robert L. Dunman in the penal sum of 
one hundred thousand dollars (8100,000.00), to be paid to the said 
Milton Hl. Bennett and Robert L. Dunman, their executors or admin- 
istrators; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this thirtieth day of S« ptem be Se 

A. D. 1886 
ve. W hereas thi above hy unde I} Kdward \I Me ullin has pros- 
ecuted a writ of error to the Supreme Court of the United 

States to reverse the judgment rendered in the above-entitled action 
by the circuit court of t! l'nited States in and for the northern 
district of Illinois 

Now, therefore. the condition of this obligation is such that if the 
n Edward M. MeGillin shall proseeute his said writ of 


‘ 
error with ( Hect and answer ail costs and cd images if he shall fil 


ligation shal] De void othe rwis 


LO make rood lis plea, then this ob 
to remain in full foree and virtue 

Witness our hands and seals the day and year first above written, 
EDWARD M. McGILLIN.  [t. s. | 

GEO. M. PULLMAN. rh. 8.) 

JESSE SPALDING rh. $.] 


~ ; 


Signed, sealed, and delivered in thi presence ol— 

THOMAS RODGERS 

MATT. W. SMITH 
Approved : WM. H. BRADLEY, Clerk 
Endorsed: Filed Sept. 30, 1886. Wm. H. Bradley, clerk 
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17) NORTHERN District oF ILLINOTs, 


I William H. Bradley. clerk of the circuit court of: the United 
States for said one: do hereby certify the above and foregoing to 
be atrue and complete transcript of the record of all the proceedings 
had 1)) said court 11) the cause wher i Milton IT. Le hnnett and Robert 
L. Dunman are the sane and Edward M. MeGillin is the de- 
fendant iis the Satne al Ppea s from t he files and records of said eourt 
now remaming in my custody and control. 

In LesStiImony why reot have here unto set miy hana ana aftixed 
the seal of ssid eourt, atmy othee mn (‘hicago, in said district, this 
<ixth dav of October, ISS6. 

[Seal of Cir tc t U.S... Northern Dist. Dlinois, 1855 


WM. HI. BRADL EY, Clerk 


176 [’xirep States or AMERICA, — | 
Northern District of [linois. } 


The United States of America to the judges of the cireuit court of 
the United States for the northern district of Illinois, Greeting: 
Because in the record ; und pr ceedings as also in the rendition of a 

ju deme ntina pl a which is before you In said circuit court, between 

Milton H. Bennett and Robert L. Daunman. plaintiffs, and Kdward 

M. MeGillin, defendant, in an action of assumpsit, a manifest error 

hath happened, to the creat damage of the said Mdward \] MeGuillin, 

defendant, as by his complaint appears, and if being fit threat the 
error, if any there has been, should be duly corrected ‘and full and 
speedy Justice done to the parties aforesaid in this behalf, vou are 
hereby commanded, if judgment be given therein, that then, under 


your seal, distinet ly and Ope uly, vou send the record and proceedings 


aforesaid, with all things concerning the same, to the Supreme Court 
of the United States. Lou ther with this writ, so that you have the 
same at Washington on the second Monday of October, A. D. 1886, 
in the Sup reme Court to hbethen andthere held, that, the record and 
proceedings aforesaid being Inspected, the said Supreme Court may 
cause further to be done therein to correet that error what of right 
and according to thre law and custom of the United States should he 
done. 

Witness the ITon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this Oth day of Septem ber, 1) the year 
of our Lord One thousand elelht hundred and C ighty-six, and of the 
Independent e of the United States the L11th veal 

[Seal of Cireuit Court U.S., Northern Dist. I 1855.) 
WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States 
for the North rp District oft [llinois. 


| endorsed + Supreme Court of the United States. Edward M. 
MeGillin, plaintiffin error, vs. M. H. Bennett and Robert L. Dun- 
man, defendants in error. Writ of Error. Copy deposited for the 
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defendant in error in the clerk’s ofhiee U.S.. northern distriet of 
[llinots. 


rw UNITED STATES OF AMERICA, 
| Northern District at [llinois. } 
To Milton H. Bennett and Robert L. Dunman, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October, A. D. 1886, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the northern district of Illinois, wherein Edward M. MeGillin is the 
plaintiff in error and you, the said Milton H. Bennett and Robert 
FF Dunman. are defendants In error, to show Cause, if any thre re be, 
why the judgment in said writ of error mentioned should not be 
corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Hon. Henry W. Dlodgett this sixth day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
SIX 


SS. 


H. W. BLODGETT, Judge. 


Reed COPY of above this 6th d ly of Oct., 1SS6. 
McCAY, POPE & McCAY, 
Attorneys for Di f'ts in error. 
| Endorsed : | Supreme Court of the United States. Edward M. 
MeGillin vs. Milton H. Bennett & Robert L. Dunman. Citation to 
October term, A. D. 1S— 


178 Supreme Court of the United States. October Term, A. D. 
ISS6. 


Epwarp M. MeGinurs, Plaintiff in Error, 
iS 
\irrron H. Bennett and Rorert L. Dunmayn, Defendants in Error 


Error to the circuit court of the United States for the northern 
district of [llinots. 


And now the said Edward M. McGillin, plaintiff in error,“comes 
and says that in the record and proceedings aforesaid there Is mani- 
fest error, in this, to wit: 

1. The cireuit court erred in finding the facts in favor of the de- 
fendants In error. 

2. The circuit court erred in finding the law in favor of the de- 
fendants in error. 

3. The finding of the circuit court is manifestly against the evi- 
dence in the case. 

!. The finding of the circuit court is manifestly against the law 
of the case. | 

5. The finding of the circuit court is manifestly against the law 
and the evidence in the case. 
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f the said plaintiffin error prays that the said 
id circuit court may be reversed and the said 
1 TrcwW trial LEVere dt) 
EDWARD M. MeG@iLiLInN 
By HOUSE anp FRY, 
[lis Attorney 
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———-- Supreme Court of the Anited States. 
: OCTOBER TERM, 1889. 


No. 146. 


Edward McGillen, 
Plaintiff in Error, 


‘FZ 


US. 


Milton H. Bennett et al., 
Defendants in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


CHARLES W. GOULD, 

kor Plainhff in Error. 
S. V. WHITE, 

of Counsel. 


JUDD & DEITWEILER, PRINTERS. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


No. 146. 


EDWARD McGILLEN, PLArIntirr 1x ERROR, 


MILTON H. BENNETT et A... DEFENDANTS IN ERROR. 


Replying to the brief of counsel for defendants in error, 
the plaintiff in error says: 


Counsel for defendants in error are mistaken as to the 
sufficiency of the exceptions for a review (if necessary) of 
this whole case in this Court. The entire evidence is em- 
bodied in the bill of exceptions, folio 162, page 71, of Record. 

Upon that evidence, in an opinion which is made a part 
of the record, after a finding of the facts the court found for 
the plaintiffs below and ordered Judgment in their favor for 
$115,580.55. (Folios 77 and 75, page o4, of Record.) 

Prior to the rendition of that judgment and after the 
findings which directed it, the plaintiff in error moved the 
court to set aside the findings and grant a new trial— 


1. Because contrary to the evidence. 


2. Because contrary to law. 
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“Should said number fof cattle] fall short of 12,500 we 
are to credit the said Edward MeGillen on the amount 
herein provided to be paid at the rate of twenty-five dol/ars 
per head for such de ficit.” 


We have taken the liberty of underscoring that word 
dollars to call the attention of the Court that the measure 
of damages Upon this breach of implied Warranty was fixed 
in dollars—not in AckES. MeGillen was to pay cash for the 
excess above 12,500 cattle at S25 per head. Bennett & 
Dunman were to credit MeGillen dol/ars—not rods or acres. 

And there was never a more simple duty to perform for 
any court than to say to Bennett & Dunman, “ Liquidate 
your damages for your default in delivery in the manner 
and at the rate which you determined upon as a part of 
your contract by crediting MeGillen with 7,046 head of eat- 
tle at $25 per head, or, say, $191,150. Then receive the land 
as per your contract, which cannot fail to be worth as much 
as the void Indian leases which you transferred to Met rillen, 
and repay him $59,150 and interest, which was paid under 
a mistake of fact resulting from your misrepresentations.” 

The leading and main intent of both parties was to 
exchange properties. The idea of paying cash at all was to 
even up the land to the price allowed for the cattle. 

The moneys paid and notes given by plaintiff in error 
were patd and given under a mistake of fact, both parties 
assuming what was not true, to wit, that there were more 
cattle than there turned out to be. 

The exchange of properties was effectuated, and all there 
was to do under the contract was for the defendants in error 
to return boot enough to adjust the difference. Whether one 
party or the other charged or received too much for his 
property was i1mmateria!, as they had fixed the price in the 
contract and no court had power to change it, and the suit 


should have been dismissed for breach of contract othe bart 
of plaintiff and judgment rendered for defendant on his 
counter-claim. 


ITT. 


We submit, with the most profound respect for the learn- 
ing of the eminent counsel for defendants in error, that 
we are not able to follow to the same logical results the 


argument in the third parag 


raph of their brief. 

The argument insists on presenting itself (in our view) as 
il begging of the qu stion and LO be suc inctly stated, 1s this. 

The judgment is right because it is right, and a different 
Judgment would have been wrong 

As to the last clause of the first paragraph of that brief, 
page 29 (near the bottom), in which counsel say that the 
essential finding of the court was— 

“That the plaintiff in error was indebted to the defend- 
ants in error in the sum of &S108,850 for cattle and ranch 
and ranch outfit sold and delivered to him ’— 


we submit that it Was an essential finding of the court: 
but it was a conclusion of law, not a finding of fact, and 
that conclusion of law is the basis of this writ and of al- 


leged error, which error we think we have shown. 


IV. 


The contention of the fourth defense in said brief, that 
there was an agreement of sale of the ranch and eattle, but 
not a corresponding sale of the Chicago land, by the terms 
of that agreement, we think, cannot possibly be a valid one. 


The contract says (folio 15, page 8, of Record): 
sé } tn " . . , r . 
One hundred and sixty-eight thousand dollars fof the 
$400,000 ] is to be paid by the said Edward MeGillen, as 
follows: He is to convey to us, by deed of general warranty, 
ee.. certain Cook-county lands, - 


And to this recital MeGillen added and signed the follow- 
ling memorandum under seal : 
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having been fulfilled by which the 
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land was to have been conveyed, that sum would have had 
to be paid in cash. 
The mind is said to instinctively “ reject pure error,” and 


it rejects that contention as an error. 


We come now to thie fifth ( lause of the arcument, which 
contends that it was necessary on July 15th, 1885, that 
McGillen should have on that day tendered formally a deed. 
This was not necessary for several reasons which we enu- 


merate: 
lst. ‘Time was hot thie ‘i a ot thie contract, and courts 


7 ’ ; stay ” ’ iz 6 os . » . . %. - oa 
do not favor forteitures or } maities rom wmMcre temporary 


nHecldents, such as the delavs of a mall befor! bennett and 

Dunman could have demanded their pay in money they 
. : ’ 

must have ovliven notice o: thelr ntention and a re asonable 


time for a compliance with his contract by MeGillen. 


‘ re ’ ; P : a2 5 . : ~ . 
2d The defendan : in error did not ofler assignments ol 
the leases of the Indian lands to plaintiff in error. and there- 


fore MeGillen was not in default 


od. The parties met on July 15th to find that MecGillen 


‘ ~~ ak e- ‘+s ] ' ' . ‘ . ; »* 
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rowing out of 
the false representations of Bennett and Dunman, and that 
they were overpaid for the cattle and ranch property by 
that amount. 


In an executory contract, with mutual and reciprocal 
covenants, each to the other. the scriptural doctrine applies 
“he that is without sin.” , . let him first cast a 
stone.” 

I] _ ire tl < lLatamcaniteae % a } had ‘ 

ere were these defendants in error, who had masquer- 
aded as tne owners OL Vast bye rds of cattle. who did not own 


two cows where they had claimed to own five, and upon 
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i EDWARD M. McGILLIN, Piattirr 1x Error, 
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MILTON H. BENNETT ert at., DEFENDANTs IN ERROR. 


BrieF oF S. V. WaHItre FoR PLAINTIFF IN ERROR. 


This was an action of trespass on the case brought by at- 
tachment by defendants in error against McGillin, a non- 
resident, in the superior court of Cook county, Illinois. It 
was duly removed by plaintiff in error to the circuit court 
of the United States for the northern district of Illinois, and 
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tried before Hon. Henry W. Blodgett, a jury being waived 
by consent of both parties 

The action was for an alleged balance claimed to be due 
to the said Bennett & Dunman on a contract, which is set 
out in full in the Transcript, pages 6 to %. lor cop yenience 
of reference I print the same in this brief in the words and 
figures next following, having numbered the lines in the 


margin: 


l Know all men by these presents that we, Milton H. 
2 Bennett aud Robert L. Dunman, composing the firm 
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of Bennett & Dunman, for and in consideration of the 
sum of four hundred thousand dollars, to be paid as 
hereinafter provided, have this day sold,and do by these 
presents sell, transfer, assign, and convey, unto Edward 
M. MeGillin, of Cleveland, State of Ohio, the following- 
described personal property, to wit: 

All our ranch, cattle, horses, wagons, mules, hogs, 
and ranch outfit located in the Indian Territory at or 
near the junction of the Arkansas and Cimarron rivers, 
and more particularly described as follows, to wit, 
twelve thousand and five hundred head of cattle, to be 
counted, and averaging in age and sex about as fol- 
lows : 


Three thousand head of three, four, and five year 
old steers; three thousand head of two-year-olds, 
mixed; tive thousand head of one-year-olds, mixed, 
and fifteen hundred head of cows and bulls, calves 
born in 1885 not to be counted, all of said cattle being 
branded in one or more of the following brands, to 
wit: 

* : * * * - * 

One hundred and twenty-five head of horses, branded 
in one or more of the above-described brands, and 
all the mules, wagons, harness, hogs, and ranch out- 
fit located on their said ranch and used in connec- 
tion therewith, and all their right, title, and interest 
in and to the above-described brands; also all their 
right, title, and interest in and to a certain lease for 
one hundred and twenty-eight thousand acres of land, 
known as the Cherokee lease, dated October, 1583, and 
running five years from date thereof, at a yearly rental 
of two and one-half cents per acre; also all their right, 
title, and interest in and to a certain lease for one 
hundred and twenty-seven thousand and two hundred 
and sixty-five acres of land, known as the Pawnee 
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lease, dated June 1, 1884, and running five years from 
date thereof, at a yearly renta: of three cents per acre ; 
and if the Cherokee Stock Association shall get their 
lease extended we guarantee an extension of said lease 
on same terms and at the same prices secured by other 
members of said Association; also three good ranch- 
houses, three good corrals, corn-cribs, stables, black- 
smith shop, and everything used in operating said 
ranch; also twenty-two and one-half miles of wire 
fence, Glidden wire, four strands, and nearly all black 
walnut posts, and one horse pasture, two miles square, 
near ranch headquarters, to be fenced and completed ; 
to have and to hold the said property above described 
unto him, the said Edward M. MeGillin, his heirs and 
assigns, forever. 

We agree to deliver possession of all the above- 
described property to the said Edward M. McGillin, on 
the ranch, on or before the 15th day of July, 1885, we to 
pay all ranch expenses, taxes, and rental on lease up 
to date of delivery, the said Edward M. MeGillin to 
refund to us all money paid by us on lease beyond date 
of delivery. 

Should the number of cattle delivered by us to the 
said Edward M. McGillin exceed twelve thousand and 
five hundred head the said Edward M. MeGillin is 
to pay usin cash the sum of twenty-five dollars per 
head for such excess, in addition to the other consider- 
ation herein provided for, and should said number 
fall short of twelve thousand five hundred head we 
are to credit the said Edward M. McGillin on the 
amount herein provided, to be paid at the rate of 
twenty-five dollars per head, for such deficit. The con- 
sideration of four hundred thousand dollars above 
specified is to be paid by the said Edward M. MeGillin 
as follows, to wit: The sum of twenty-five thousand 
dollars paid cash in hand, the receipt whereof is 
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hereby acknowledged ; the sum of seventy-five thou- 
sand dollars to be paid July 25, 1885, for which the 
said Edward M. MeGillin is to execute his negotiable 
promissory notes, of even date herewith, payable to us 
or our order, at the Fourth National Bank of New 
York City, on said 25th day of July, 1885, with eight 
per cent. interest from date; sixty-six thousand dol- 
lars to be paid July 1, 1886; sixty-six thousand dol- 
lars to be paid November 1, 1886, for which said two 
last-named amounts the said Edward M. MeGillin 
is to execute his several negotiable promissory notes 
bearing date on July 15, 1885, and payable to us or 
our order, at the Fourth National Bank of New York 
City, on said Ist day of July, 1886, and Ist day of 
November, 1886, with eight per cent. interest per 
annum from date of said notes; the remaining one 
hundred and sixty-eight thousand dollars is to be 
paid by the said Edward M. MeGillin on the 15th day 
of July, 1885, as follows, to wit: On said 15th day of 
July, 1885, the said Edward M. McGillin is to convey 
to us, the said Milton H. Bennett and Robert L. Dun- 
man, by deed of general warranty, free and clear from 
all incumbrances, taxes, and liens of every kind and 
character, eighty-four acres of land lying and situate in 
the county of Cook and State of Illinois, more particu- 
larly described as being in certain blocks of Crosby 
and others’ subdivision of the south half of section 
five, township thirty-seven N.. R. thirteen, lying west 
of the Chicago, Rock Island and Pacifie railway— 

We, the said Milton H. Bennett and Robert L. Dun- 
man, hereby covenanting that the property herein sold 
and conveyed to the said Edward M. MeGillin is free 
and clear from all incumbrance, and that we will war- 
rant and defend the title to the said cattle, horses, 
and stock unto the said Edward M. MeGillin, his heirs 
and assigns, forever— 


5 
109 We, the said Milton H. Bennett and Robert L. Dun- 
110 man, hereby expressly reserving a vendor's lien on all 
111 the property herein sold and conveyed for the security 
112 and payment of the two amounts of sixty-six thou- 
113 sand dollars each herein provided to be paid, respect- 
114 ively, on the Ist day of July, 1886, and the Ist day 
115 of November, 1886, hereby expressly reserving the 
116 right, power, and authority to advertise and sell any 
117 or all of said property by giving thirty days’ notice 
118 of the time and place of such sale in some daily news- 
119 paper published in the City of Kansas, Jackson county, 
120 Missouri, if said sums, together with all the interest 
121 due thereon, are not paid when due, according to the 
122 terms and tenor of the notes to be executed by the 
1238 said Edward M. MeGillin therefor. 

124 In testimony whereof witness our hands and seals 
125 this 16th day of April, 1885. 


126 Mitton H. Bennett. — [seAt.] 
97 Ropert L. DuNMAN. [SEAL..| 
128 I accept the above conveyance and am bound by 
129 the terms and conditions thereof. 

130 Witness my hand and seal 

131] Epwarp M. MecGiuuiy. [sEAt.] 


An inspection of this document will show that it is an 
agreement for exchange of a ranch in the Indian Territory, 
with cattle, horses, wagons, mules, hogs, and ranch outfit 
(see lines 9 to SL of contract), for 84 acres of land in 
the city of Chicago (see lines 88 to 101 of contract), and 
a balance to be paid in cash and at the maturity of certain 
notes provided for in the agreement (See lines 71 to SS of 
contract.) 

The ranch was sold and was to be conveyed by Bennett 
& Dunman and the Chicago land by MeGillin. The lump 
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price named for the ranch and ranch property was $400,000, 
and the price of the 84 acres of land was $2,000 per acre 
or $165,000. 

In point of fact, the price agreed on was not a lump price 
of $400,000, as named in the first clause, but the $400,000 
was named for convenience, upon the theory that there was 
about 12,500 head of cattle on the ranch, all of which eattle, 
whether more or less than 12,500, were sold at $25 per head, 
and the $400,000 was to be increased or diminished by the 
sum of $25 per head, as the actual count of the cattle should 
show an excess or a deficiency above or below the 12,500. 
(See lines 59 to 68 of contract.) 

Applying the maxim of the civil law, “ Jd certum est, quod 
certum reddi potest,” the contract, succinctly stated, provides 
for exchanging the ranch and ranch property, aside from 
the cattle, for the fixed price of $87,500, and the cattle at 
the fixed price of $25 per head for 84 acres of Chicago land 
at the fixed price of $168,000, and the balance in cash and 
notes. 

This statement is the result of a simple computation, as 
follows: Twelve thousand five hundred head of cattle, at $25 
each, cost $312,500. Deduct this from the lump price, 
$400,000, and the balance, $87,500, is the valuation fixed 
by the parties themselves, when the contract was made, for 
the ranch, horses, mules, hogs, wagons, and outfit. 

In pursuance of the terms of the contract, McGillin paid 
$25,000 cash on’ signing the contract, and gave a negotiable 
note for $75,000, which he subsequently paid at maturity. 

In further pursuance of the contract, the parties met about 
the 15th of July following, in the Indian Territory, and 
counted the cattle, MeGillin being prepared to give a suita- 
ble deed for the Chicago property and his notes, in accord- 


ance with the terms of the contract. 

But, to the surprise and regret of ajl parties, and without 
the fault of either, the number of the cattle, instead of being 
about 12,500, was found to have been reduced by losses to 
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the number of 4,854 (see folio 81, page 35 of Record); and, 
counting the $100,000 cash and negotiable paper paid and 
delivering the deed at the price of $168,000, the ranch and 
outfit and cattle were more than paid for, and there would 
be needed a return to MeGillin of $59,150 cash, besides in- 
terest, to be adjusted if the Chicago land was accepted at the 
agreed price. 

Thereupon the present contention sprung up. Bennett 
and Dunman declined to accept the land, and demanded a 
balanee of $108,850 in notes, as specified in the contract, and 
in default of the execution of such notes they commenced 
this action for said sum as a cash demand. 

The trial was had, as before stated, before the judge, who 
filed a written opinion therein, finding judgment for the 
$108,850 and interest; in all, $115,580.55. (See Record, pages 
29 to 35.) A motion was made in arrest of judgment and 
for a new trial, which was overruled, and a bill of exceptions 
was taken setting out all the evidence in the case (page 71 
of Record). Upon the evidence the court found the facts 
(pages 71 to 73 of Record). 

The record shows that all the proceedings of the court as 
the trial progressed were properly excepted to at the time by 
plaintiff in error. (See pages 35 to 74 of Record.) 

The plaintiff assigns as errors the following grounds: 

1. The court erred in admitting and considering parol 
proof of contemporaneous proceedings to vary or explain 
the written contract sued on herein. 


2. The court erred in finding as a conclusion of law on 
the evidence and findings of fact that the plaintiff in error 
was liable in this action. 

3. The court erred in overruling the motion for a new 
trial. 

4. The court erred in overruling the motion in arrest of 
judgment. 
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5. The court erred in not finding for the plaintiff in error 
and against the defendants in error upon the pleadings, ex- 
hibits, and proofs. 


I take up the first error assigned, which seems to have 
been the prolific parent from which all the other errors 
sprung, and I urge that in the contract sued upon there was 
no ambiguity, either latent or patent. It was an executory 
contract, setting out, in terms so simple and concise that any 
ordinary mind could perfectly understand it, the details of 
a trade to be consummated by the parties at a fixed time, in 
a fixed place, in a fixed manner. 

If the defendants in error had not undertaken to deliver 
a number of cattle of which they had been deprived by a 
calamity unknown to all parties, and surely without the 
fault of the plaintiff in error, there would never have been 
any chance for a dispute. 

And what earthly atd was it, in construing this contract, 
to admit testimony showing that defendants in error wanted 
$250,000 cash or they would not trade? (See folios 147 and 
148, page 65 of Record, and Opinion, folio 169, page 73, 
Record.) 

How absurd that talk is, in view of the fact that the whole 
outfit, including all cattle, only amounted to $205,850, 
especially when construed with the other condition prece- 
dent (as shown by parol evidence), that the plaintiff in error 
would not buy the ranch unless he could pay $168,000 in 
Chicago land. 

The question before the court was, What did the parties 
in reality contract to do, as evidenced by their writing ? not 
what did they say they would not do, in the usual backing 
and filling incident to an agreement for a large trade. Such 
evidence was never admissible at law or in equity, before 
any tribunal, to explain or vary a written contract, under 
the familiar doctrine—too familiar to need citation of au- 
thorities, but which may be found in every elementary 
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treatise on evidence studied in the schools. (Consult Green- 
leaf on Evidence, vol. 1, sections 275 to 284, and cases there 
cited.) 

I recognize the acknowledged ability of the learned judge 
who tried this case,and am simply amazed that with his 
creat learning as a jurist he has dropped into the error, in 
an action of law, of undertaking to act as a chancellor, pro- 
ceeding to give relief to the defendants in error, who were 
before him at law, against a calamity for which plaintiff in 
error was not responsible, and against which even an equity 
court could not have given relief 

It is true that I am met with the record, which shows that 
this class of evidence was introduced in behalf of plaintiff 
in error, and I may be precluded from urging the technical 
admission of the evidence; but, on the summing up of the 
whole case, 1 am not precluded from urging this Court to 
properly weigh the entire evidence in the case according to 
the rules of law, and to find that, upon the conclusions of 
fact, the deductions of law were erroneous. But before pass- 
ing fronfthis branch of the case I desire to call the attention 
of the Court to the facts presented by the evidence, which 
show that if all this evidence shall be held to be properly 
admissible, and the Court should have been by implied con- 
sent of the parties authorized to grant all the relief possible 
by an equity court, the defendants in error were not entitled 
to relief or a judgment for any sum whatever. 

There was not a word of evidence to show the cash value 
in the market of the Chicago real estate, on the one hand, 
or of the Indian Territory leases, on the other. 

The Court seemed impressed with the belief, which may 
have been correct or may have been erroneous, that the 
Chicago land was not worth $2,000 per acre, cash; but the 
Indian Territory leases and property sold must have been 
as grossly out of proportion in value at $87,500. 

This property consisted of a lease of 128,000 acres of past- 
ure land, at a rent charge of $3,200 per year, having three 
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years and a half to run, and of another lease of 127,000 acres 
of land, having a little over four years to run, at an annual 
rent charge of $3,810; both of which were held to have been 
void by the Department of Justice on July 21, 1855, or, say, 
four days after the transfer of those leases made at Kansas 
City. 

It is true that this decision may not have the force of a 
final judicial decree, but the reasoning of that opinion is so 
forcible and the statutes therein cited are so conclusive that 
I quote from the opinion to show that under the existing 
laws there was a complete failure of conveyance of any right 
to the grazing land under the transfer of those leases: 


“Our Government has ever claimed the right, and from a 
very early period its settled policy has been, to regulate and 
control the alienation or other disposition by Indians, and 
especially by Indian nations or tribes, of their lands. This 
policy was originally adopted in view of their peculiar char- 
acter and habits, which rendered them incapable of sustain- 
ing any other relation with the whites than that of depend- 
ence and pupilage. There was no other way of dealing 
with them than that of keeping thenr separate, subofdinate, 
and dependent, with a guardian care thrown around them 
for their protection. (8 Kent Com., 881; Beecher vs. Weth- 
erby, 95 U.S., 517, where most of the cases on this subject 
are cited and discussed.) 

“Thus in 1785 the Congress of the Confederation, by a proc- 
lamation, prohibited ‘all persons from making settlements 
on lands inhabited or claimed by Indians without the limits 
or Jurisdiction of any particular State, and from purchasing 
or receiving any gift or cession of such lands or claims with- 
out the express authority and direction of the United States 
in Congress assembled,’ and declared ‘that every such pur- 
chase or settlement, gift or cession, not having the authority 
aforesaid is null and void, and that no right or title will 
accrue in consequence of any such purchase, gift, cession, or 
settlement.’ By section 4 of the act of July 22, 1790, chap- 
ter 33, the Congress of the United States enacted ‘that no 
sale of lands made by any Indians or any nation or tribe of 
Indians within the United States shall be valid to any per- 
son or persons, or to any State, whether baving the right of 
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pre-emption to such lands or not, unless the same shall be 
made and duly executed at some public treaty held under 
the authority of the United States.’ A similar provision 
was again enacted in section 8 of the act of March 1, 1793, 
chapter 19, which by its terms included any ‘ purchase or 
grant of lands or any title or claim thereto from any Indians 
or nation or tribe of Indians within the bounds of the United 
States.” The provision was further extended by section 12 
of the act of May 19, 1796, chapter 30, so as to embrace any 
‘purchase, grant, lease, or other conveyance of lands, or of 
any title or claim thereto.” As thus extended it was re- 
enacted by the act of March 3. 1799, chapter 46, section 12, 
and also by the act of March 30, 1802, chapter 30, section 12. 

“In the above legislation the provision in terms applied 
to purchases, grants, leases, etc., from individual Indians as 
well as from Indian tribes or nations; but by the twelfth 
section of the act of June 30,1854, chapter 161,1t was limited 
to such as emanate ‘from any Indian nation or tribe of In- 
dians. And the provision of the act of 1834, just referred 
to, has been reproduced in section 2116, Revised Statutes, 
which is now in force. 

“The last-named section declares: ‘ No purchase, grant, 
lease, or other conveyance of lands, or of any title or claim 
thereto from any Indian nation or tribe of Indians, shall be 
of any validity in law or equity unless the same be made by 
treatv or convention entered into pursuant to the Constitu- 
tion.’ 

“This statutory provision is very general and compre- 
hensive. Its operation does not depend upon the nature or 
extent of the title to the land which the tribe or nation may 
hold. Whether such a title be a fee-simple or a right of oc- 
cupaney merely is not material; in either case the statute 
applies. It is not, therefore, deemed necessary or important, 
in connection with the subject under consideration, to in- 
quire into the particular right or title to the above-men- 
tioned reservations held by the Indian tribes or nations re- 
spectively which claim them. Whatever the right or title 
may be, each of tinese tribes or nations is precluded by the 
force and effect of the statute from either Prema or leas- 
ing any part of its reservation or imparting any interest or 
claim in and to the same without the consent of the Gov- 
ernment of the United States. A lease of the land for graz- 
ing purposes is as clearly within the statute as a lease for 
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any other or for general purposes, and the duration of the 
term is immaterial. One who enters with cattle or other live 
stock upon an Indian reservation under a lease of that de- 
scription, made in violation of the statute, is an intruder, 
and may be removed therefrom as such, notwithstanding 
his entry is with consent of the tribe.” 


In addition there were 125 head of horses and an unenu- 
merated lot of mules, wagons, harness, hogs, and ranch outfit, 
including 223 miles of wire fence, all of which fence, having 
been attached to the realty, was worthless, except as the same 
could be used in operating the ranch, and when the leases 
were declared void was necessarily worthless. 

It is not necessary to affirm or to deny that when the ca- 
lamity was found to have overtaken the sellers of the ranch 
they might have sought the aid of a court of equity to relieve 
them from carrying out a trade wherein every feature of the 
business was changed by the unexpected loss of about two- 
thirds of the cattle which they had supposed they could use 
in paying for Chicago lands, and which lands they would not 
want to purchase unless the means of payment existed in 
the delivery of the cattle which both parties supposed they 
owned when the trade was concluded. 

ut if we assume that they could have asked for equitable 
relief they could only have asked for a total rescinding of 
the contract and for placing the parties in statu quo before 
the contract was signed. 

This condition the defendants in error flatly declined to 
accept, although plaintiff in error offered to cancel the trade 
and to lose $5,000 expended by him on the ranch. (See 
folios 122 and i68 of the record.) The plaintiff in error, 
when the defendants in error said they had spent the money 
received and could not repay it, further offered to divide the 
land and deed them enough, at $2,000 per acre, to pay for 
the ranch and cattle received. This was done to avoid liti- 
gation; but it was not equitable relief the defendanfs in error 


desired or demanded. They wished to divide the contract 


and receive the benefits which should enure by the sale for 
$87,500 of the void leases and the trifling personal property 
sold while they repudiated the covenants for the purchase 
of the Chicago realty at the agreed price. 

The court seems to have taken judicial notice that the 
price of the Chicago land was high at $2,000 per acre, but 
did not take notice, either judicial or otherwise, that the 
void leases and ranch outfit were high at $87,500. The court 
failed to notice that the rent charge of $7,000, which, if the 
leases were acted under, was to be paid by plaintiff in error, 
covered lands enough to pasture more than 12,500 head of 
cattle; whereas he was left in midsummer (when it was too 
late to stock up with more cattle for fall grazing) with less 
than 5,000 head of cattle for the immense range upon which 
the iarge liability for rent was to be assumed. 

And if the court could in an action at law make a decree 
in chancery, the fact that Bennett & Dunman had on this 
very ranch suffered losses so greal that they delivered only 
4,854 head of cattle instead of 12,500, which they agreed to 
deliver, would show plainly that the ranch was extremely 
unsafe for cattle, and it probably could not have been sold 
at any price whatever for cash. Concede that MeGillin’s 
land in Chicago, though of great prospective value, was also 
unsalable, and it clearly appears that it was mainly for the 
purpose of converting this property into assets which could 
to some extent be converted into cash that MeGillin agreed 
to pay an utterly unreasonable price for the Indian Territory 
ranch, and to accept the cattle at figures decidedly above 
the market. 

[f it be proper in such an action as this to turn it into a 
forum of conscience, the defendants in error appear in a very 
bad light on their own testimony in an attempt to pass 
1,500 head of green, unacclimated cattle at the full price, 
which were not worth half the contract price. 

On page 63 of the record Dunman testifies as follows: 


“ As to the other Texas cattle that he made a kick about, 
the facts are these: There was a bunch of cattle that I bought 
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for the purpose of putting on that ranch before we sold the 
ranch to MeGillin. In receiving these cattle | received close 
to 1500 head. I! shipped the cattle up there and pul them 
on the ranch; they were the same class of cattle as those 
then on the ranch. The controversy between me and Me- 
Gillin was that | wanted to deliver them under the contract, 
and MeGillin did not want to receive them. ‘The only dif- 
ference between those cattle and the others then on the ranch 
was that they had not passed the winter in the Indian Ter- 
ritory. Finally, rather than to have any trouble, I sold him 
the cattle and he gave me a 30-day note for $18,000, which 
was paid.” 


We especially call the attention of the court to the fact 
that Dunman intended and endeavored to make MeGillin 
pay for those cattle at the rate of $25 a head, but that when 
McGillin’s attention was called to the fact that the cattle 
had not been wintered in the Indian Territory, Dunman 
then settled with him at $18,000 for the 1,500 head, or, say, 
at $12.00 each. This transaction shows clearly the unfair- 
ness of Dunman’s procedure. If MeGillin had not caught 
him in the act, he would have sold him 1,500 head of cattle 


just arrived from Texas (which he was afterwards glad to 


sell to MeGillin at $12 per head) for $25 each, on the theory 
that they had wintered in the Indian Territory and were 
acclimated. 

If the ranch had been a strictly first-rate ranch, and if 
the mortality, year in and year out, had been small there, it 
is possible that cattle acclimated and ranging there might 
have been worth $25 a head; but in view of the fact that 
the range was proven by the winter of 1884-5 to be so 
hazardous as to be unfit for a winter range, it may fairly be 
considered that the cattle there for which McGillin agreed 
to pay $25 a head were really worth on that range, at the 
time of the sale, less than three-fourths of that contract; 
and it is evident that the $100,000 already paid*by MeGillin 
was a full and sufficient consideration for the 4,854 cattle 
delivered to him, together with the ranch and appurtenances 
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thereto. Indeed, it is doubtful whether, on knowing the true 
state of affairs, MeGillin would have been willing to pay 
$100,000 foreverything that Bennet & Dunman could deliver, 
viz., the ranch, with appurtenances, and 4,854 head of cattle 
enfeebled by exposure on a most hazardous range. This 
argument is made to emphasize the want of equity in the 
decision were the cause pending on the chancery side of the 
court, and does not waive the objection that at law the plain- 
tiffs below could not demand the fulfillment of a part of the 
contract and disregard the concurrent obligations on their 
own part. 

The learned judge says in his opinion, pages 32 and 33 of 
the record: 


“It seems to me that when an actual counting of the 
cattle showed this large deficit in the number the defendant 
might properly have refused to accept the property and put 
plaintiffs in fault on their part of the contract; but he 
elected to accept what plaintiffs had to deliver on the con- 
tract, and must be held to have thereby assented to such re- 
adjustment of its terms as were made necessary by the 
changed facts.” 


The judge is in error as to the facts. MeGillen had already 
paid $25,000 and had given his note for $75,000, which was 
negotiable and had already passed out of the hands of Ben- 
net € Dunman into innocent hands, and which they were 
unable to return to him and McGillin was compelled to pay. 
He wished to rescind the contract, but he could not get his 
money back. Nothing was left him to do but to keep the 
ranch and to endeavor to make an equitable adjustment for 
what he had received. 


On page 33 of the record Judge Blodgett writes : 


“ T think, therefore, that the land payment is to be treated 
as a present or cash payment,and that the deficiency, at the 
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rate of $25 per head, which is to be credited to the defendant 
should be proportioned in liquidation of this cash payment— 
that is, upon the law of the proportion of payments the court 
should apply this credit to the cash which the defendant 
would have been called upon to pay in case he should have 
been unable to make the title at the time called for.” 


The law of the proportion of payments seems to be that if 
payment for property is to be made partly in cash and partly 
in notes and the vendor fails to deliver all of the prope rtv 
sold, then the deduction from the purchase price on account 
of property not delivered should be made, first, as regards 
cash to be paid, and later, as regards the notes to be given, 
the theory being that where the non-delivery of the property 
is the fault of the vendor the vendor should suffer and not 
the vendee, the vendee being privileged LO withhold the 
more onerous payment, viz., that of cash. 

The learned judge seems to have reasoned on this line; 
but by counting the proposed land payment as equivalent 
to cash he has arrived at the extraordinary result of allow- 
ing the vendors to benefit by their own inability to fulfill 
the contract and has compelled the vendee to forego the ad- 
vantage of selling his land, and has ordered him to pay the 
equivalent in cash for notes which he would have given had 
the vendors fulfilled their contract. The effect of this de- 
cision has been to make the vendee suffer for the failure of 
the vendors to deliver their property, and to relieve the 
vendors entirely of the equitable consequence of such failure. 

In the findings of fact as found by the court (Reeord, folios 
164 to 169, inclusive), every material finding entitles the 
plaintiff in error to judgment in his favor. 

The execution of the contract is conceded. The payment 
of $25,000 cash and $75,000 of notes by MeGillin is admit- 
ted. The title in fee of the Chicago land in MeGillin is es- 
tablished and his readiness to convey the same to the par- 
chasers upon their paying him for the same as per the terms 
of the contract is affirmatively decided. 
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There was no necessity of a formal tender of the deed 
when MeGillin stated to Bennett & Dunman that he was then 
ready to convey the land, and they notified him that they 
would not accept the land as any part of the payment for 
the ranch outfit. 

Upon these facts the court in rendering judgment against 
MeGillin was not enforcing the contract. It was arbitra- 
rilv disregarding a part of the mutual obligations imposed 
by the terms of the contract and holding McGillin to pur- 
chase the ranch for 887,500, and the cattle for $121,350, in 
all $208,850, but saying to him that he, in turn, should not 
sell his Chicago land for the agreed price of $168,000, 
although the court finds that MeGillin would not purchase 
the ranch outfit at 8S7.500 and the cattle at $25 each, un- 
less Bennett & Dunman would take the land at $168,000 as 
part payment. 

The argument by reductio ad absurdum will show the error 
perhaps more conclusively than any other arguinent. 

If there had been 12.504 cattle rounded up and counted 
out to MeGillin he would have been called upon to pay 
$9392.100 eash and notes underthe contract. If there had 
been 12,496 cattle what would have been required? Should 
he have paid $931.900, or should he have paid $252,000 and 
deducted 8 square rods of land, which, at $2,000 per acre, 
equals $100? 

Suppose that there were 1,000 head of cattle short, would 
MeGillin have been entitled to deduct $25,000, or must he 
have been compelled to pay $252,000 cash and notes and keep 
12} acres of land? Butif the sound principles of law would 
not permit such ratable deduction, at what point in the loss 
of cattle are the defendants in error to be permitted to sell 
the cattle and ranch for cash and repudiate their purchase 
of the Chicago lands? 

Suppose the dead cattle had numbered exactly 6,720, 


which would have amounted to exactly $168,000, would a 
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AUXILIARY BRIEF OF CHARLES B. McCoy. 


MAY IT PLEASE THE CourRT: 

Notwithstanding the large amount of the judgment in 
favor of defendants in error in this cause (including inter- 
est to date, the judgment amounts to about $140,000), 
the writer hereof cannot banish from his mind an abiding 
conviction that the only questions which this court will 
consider lie within very narrow limits, and that the 
answer to these questions is found in certain propositions 
of law that are so elementary, and rest upon such a sound 
basis of common sense and business necessity, that they 
are daily recognized and applhed by every business man, 


and business man’s accountant. in the commercial world. 


Our view of the case is entirely in accord with the 
principal brief, which has been prepared by our associate 
counsel, and we fully recognize the necessity of discuss- 
ing all the points that may possibly be raised by our op- 
ponents, whether we believe the points to be w ell taken 
or not; but, considering the vital importance of this case 


to our clients, involving, as it does, practically all that 1s 


_— 


left of their fortune, we believe it to be our duty to pre- 
sent to the court the conclusions at which the writer 
hereof arrived, when, after a few minutes consultation 
with his clients, he brought this suit, with all the haste 
necessary to secure, by attachment, the money found in 


possession of the garnishee herein, and the soundness of 


which conclusions he has never vet seen cause to doubt. 


Passing for the present the technical questions arising 
under the federal statutes and rulings of this court regu- 
lating the modes of practice Hecessalry to be tollow ed in 
order to be entitled to a review of the case in this court, 
and under which regulations the writ of error will per- 
haps have to be dismissed or the judgment aflirmed, we 


will present our view of the case on the merits. 


On pages 71-73 of the record are found what the attor- 
neys in the Circuit court for plaintiff in error apparently 
supposed were special findings of the Circuit court. If, 
on examination, these are found to be no more than a re- 


cital or abstract of the evidence. and that the finding on 


—~ 
which judgment was entered was a general one, it of 
course ends the case, as nol a single exception was saved by 
plaintiff merror au ne the enti econductof the case prior 
to the exceptions noted at the middle of page 74 of the 


record, and these solitary exceptions are the only ones 
saved by plainttt in error in the entire record. 


Assuming, however, that these recitals on pages 71-73 


- 
3 


of the record are special findings which this court will 
examine to see if they support the judgment, and 
whether any error in law intervened in entering the judg- 
ment, let us look at the assignments of error found on 
pages 77,758 of the record, and see what errors are al- 
leged which this court can consider. 

The first error assigned is as to finding of fact; the 
third as to mistake in the weight of the evidence, and the 
fifth as to mistake in mixed questions of law and fact. 
This court is, by statute, according to its previous 
rulings, precluded from considering any of these alleged 
errors. 

The second error assigned is asto error in finding of 
law. There is no such finding in the record, and no ex- 
ception on which to base such an assignment of error; 
therefore it cannot be considered. 

The fourth error assigned is, that the finding of the 
Circuit court is manifestly against the law of the case; 
but the only findings of the Circuit court are the supposed 
special findings of fact on pages 71-73 of the record, to 
which no exception was saved, and the general finding in 
favor of defendants in error, in the judgment in their 
favor (Rec., 34, 35), all of which findings this court is, by 
statute, precluded from examining with a view toa re- 
versal of the judgment for any error in such findings, so 
that this assignment of error cannot be considered. 

The sixth and seventh errors are assigned to the over- 
ruling of the motions of plaintiff in error for a new trial, 
and in arrest of judgment; but as plaintiff in error saved 
no exceptions during the trial, and as noreasons presented 
to support the motion in arrest of judgment, there 1s 
nothing to be considered, except such questions as prop- 
erly arise on the eighth and ninth assignments of error, 


-) 


which are, that it was error to enter judgment in favor ol! 


defendants in error instead of plaintift in error. and unde! 


these assignments, if at all, the court must consider this 
case. 

No questions arise on the pleadings, and as no excep- 
tions were saved by plaintiff in error during the trial, we 
do not suppose this court will pay any attention to the 
abstract of the evidence which is found in the record, o1 
look into the questions of fact further than as the are 
specially found by the Circuit court. | 
The first thing specially found (Rec., 71) 1s that. the 
parties plaintiff and defendant executed the written con- 
tract of April 16, 1585, a copy of which is set out in the 
first count of the declaration. (Rec., 6 to Q. } This 
makes the contract a part of the findings, and we extract 
from it verbatim all that we consider material to the ce- 
termination of the case by this. court. ‘These parts of the 


contract are as follows: 


‘* * * PBennett and Dunman, for and in consid- 
‘eration of the sum of four hundred thousand dollars, to 
* be paid as hereinafter provided, have this day sold * 

* * wunto kKdward M. McGillan, * * * = allour 
‘ranch, cattle, horses, wagons, mules, hogs and ranch 
‘outfit, * * * to wit: twelve thousand tive hundred 
‘“ head of cattle to be counted. * * e™ 

« We agree to deliver possession of all the above de- 
‘scribed property to the said Edward M. MeGillan, on 
‘the ranch on or before the 15th day of July, r885. * 

‘Should the number of cattle delivered by us to the 
‘said Edward M. McGillan exceed twelve thousand and 


“five hundred head, the said Edward M. McGillan is to pay 


) 


‘us in cash the sum of twenty-five dollars per head for 
‘such excess in addition to the other consideration herein 
‘provided ior: and should said number fall short of 
‘twelve thousand head, we are to credit the said Edward 
‘M. MecGillan on the amount herein provided to be paid, 
“at the rate of twenty-five dollars per head for such 
‘ deficit.” 

‘The consideration of four hundred thousand dollars 
‘above Sp citied 1s to be paid by the said Edward M. 
‘MeGillan, as follows, to wit: the sum of twenty-five 
‘thousand dollars paid cash in hand (April 16, 1855), 
es the receipt wher of 1s hereby an knowledged, the SUIT 
‘of seventy-tive thousand dollars to be paid July 25; 
. 1S55, for which the said Kdward NI. MeGillan is to exe- 
“cule his Hero ible promissory notes of eve4n date here- 
“with, (April 16. ISOS), payable to us or our order. - 

* * sixty-six thousand dollars to be paid July 1, 
‘1886; sixty-six thousand dollars to be paid November 
‘7, rS86. for which said two last named amounts the said 
‘Edward M. MeGullan 1s to execute his several negoti- 
‘able promissory notes bearing date on July 15, 1885, 
‘and p ivabl tO us or our order, " ” * on said ISt 


‘dav of July, 1886, and 1st dav of November, 1886.” * 


«The remaining one hundred and sixty-eight thousand 
paid by the said Edward M. MeGillan 
‘on the 15th day of July, IS55, as follows, to wit: On 
‘said 15th day of July, 1885, the said Edward M. Me- 


‘(yillan is to convev to us * * *#* eighty-four acres 


‘of land ’ ’ ’ 
«We, * * * reserving a vendor's lien on all the 


sold and conveved, for the security and 


—e 


“ property here 


“ payment of the two amounts of sixtv-six thousand dol- 
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“lars each herein provided to be paid, respectively, on 
“the rst day of July, 1886, and the 1st day of Novem- 
“ber, 1886.” * * 4 

Thus, according to the contract, to vet it in still more 
concise form, Bennett and Dunman were to deliver the 
property July 15, 1886, and McGillin was to pay for it at 


the dates and in the manner following, viz: 


fuera 2G, 36045, CRO WM DARE 2 cc cccecces .> 25,000 00 
April 16, 1885, by note due July 25, 1885.. 75,000 oO 
FURY 25, TGCS, WE ME. 2 cc ccescccccccsscee SOR RED OO 
july 1, 1886, note to be paid............. 66,000 OO 
November I, r5o0, note to be paid, i eect kia da ol 66.000 OO 

Making the total consideration of. ...$400,000 00 


This is the substance of the contract. ‘The Circuit 
court finds (Rec., 71) that in performance of the contract 
McGillin on April 16, 1885, paid the $25,000 in cash, and 
delivered to Bennett and Dunman the note for $75,000, 
which they sold, and it was afterwards paid. This dis- 


posed of the first two payments to be made. 


The court next finds that on and prior to July 14, 1885, 
Bennett and Dunman, in performance of the contract, de- 
livered and MeGillan accepted and took possession of the 
ranch and outfit and 4,854 head of cattle, and that this 
number delivered fell short of the estimated number named 


in the contract by 7,646 head, which at the contract valua- 


tion of $25 per head amounted to the sum of $191,150, 


which Bennett and Dunman were. bv the contract. re- 


quired to credit to MeGillin on the S200.000 of the esti- 


‘ 


mated contract price still remainin: unpaid. 


: 
It never could have been contemplated that any part of 
this credit should be applied on the two payments aggre- 


grating S 100.000 made April [O, 1595, because the con- 
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tract provided they should be paid, and MeGillin made 


these two } 


payments, three months before the question of 


a shortage in the number of cattle was to be determined, 
and three months before it was determined, and there is 
no provision in the contract for repaying any part of this 
$100,000, and there would have been no reason for mak- 
ing such a provision, so the credit could only be applied 
on the $300,000 still remaining unpaid. 

The counting and delivery of the cattle was to be con- 
cluded, and the excess in the number, 1f any, ascertained 
and paid for by McGillin in cash, at $25 per head, or the 
shortage and amount of the credit determined, on July 
15, 1555, and on that same day McGillin was to make the 


payment of S 168.000. 


If there was an excess of cattle the payment would be 
more than the $168,000, (which McGillin had the right to 
pay in land,) but the excess must be paid in cash. If there 
was a shortage in the number of cattle and consequently 
a credit to be made, the extent of the shortage, and the 
amount of the credit by reason thereof, was to be deter- 
mined and the credit made on July 15, 1885, the same 
day the payment was to be made, so it is-apparent the 
intention was that the amount of the excess was to be 
added to, or the amount of the credit deducted from this 
payment. 

In other words a payment was to be made on that day 
which was estimated at $168,000, but the precise amount 
of which was to be determined by a count of the cattle, 
and which payment would be either greater or less than 
the estimate of $168,000, according as the number of 
cattle exceeded or fell short of the estimated 12,500 


head. 


On this state of fac's and under this contract. the or- 
dinarvy accountant or book-ke Cpe! would state the account 


substantially as follows: 


Epwarp M. McGImtLuin. « 


IN ACCOUNT wiTH BENNETT AND DuNMAN. 


ISS Ly 
Anl. 16 lo cash payment du = : iat lee S 95.000 
16 lo note to be given to-day sist einciaiiamiaiaiia ah oe 75.000 
Apl. 16. To total payment to be made to-day......... $100,000 


(ontra \ 


\pl. 16 By cash payment received........0i.seeescccscees SB 25,000 
. . oe a 
it I3y nor.e received 5400666 6 66066 : s¢ eeeceeces 4 CIO 
| 4 , ss i 4 j ) } 
\pl. 16 Ry total credi ceive day SPARE eee TE =100.000 


Apl. 16. Account balanced...... , rooe 000,000 


PSS.) <3 


a head 191.150 


july 15. ‘To payment due to-day in land or money. .8168,000 $168,000 


lulvy 15 bv balance still to vour « a _— 25,150 


ven... - SOE , = 42.850 


which note is to be give 20 000 


, 7y +% ’ _ , >» 
‘? ‘ rat? t}i cit’i ‘ j al rit ~ , —— 


evidenced by notes ‘accscacandia $108,850 


<*3)° ] 1 ‘ 1 : . 
McGillin should, therefore, have given his two notes, 


one due July [, L550, tor $42,550, the other one due No- 


vember 1, 1886, for 566,000, with interest, according to 


“~ 


» 


the contract. He refused to vive the notes, and Bennett 


and Dunman sued him for the damages occasioned by 


Q 


/ such breach of contract, and recovered judgment for the 

$108,850, with lawful interest from July 15, 1885, the 
; day he should have given the notes, to the date of the 

; judgment, July 26, 1886, amounting altogether to the 
; { sum ol SI 15,590.55. 

} Now let us see whether or not the accountant or book- 


keeper, in thus stating the account and applying the 


N credit according to the ever\ -day UsadLe of business, Was 

F proceeding according to the correct rules of the law <p- 
plicable to this case. 

? 


Under the contract, the giving of the notes for the de- 


as 


ferred payments due July 1, 1886, and November 1, 
r8S6. was not to be payment of these deferred debts 
()n the contrary. a vendor's lien is expressly reserved in 


the contract aS Secul ity tor these deferred pret ments. In 


addition to this pl Wn pro\ ision of the contract, we cite the 


~ court to the followine authorities applicable to this prop- 


> 


osition: 


‘ That a note. without a special contract, would not. of 


‘itself, discharge the original cause of action, 1s not de- 


‘nied. 


m heehy W Vander thle. 6 Cranch, 204. 


“It is generally true that giving a note for a pre-exist- 


~ ~ 


‘ing debt does not discharge the original cause of action 


; 


‘unless it is acwreed that the note shall be taken in pay- 


ham) 


- 


‘ment. 


linited States Bank v. Daniel. 12 Peters. 


26. 


~ 


« By the general commercial law as well of England, 


‘as of the United States. a promissory note does not dis- 


“charge the debt for which it is given, unless such be 


“the express agreement of the parties; it only operates 


‘to extend until its maturity, the period for the payment 
‘of the debt.” 


The Kimball, 3 Wall., 45. 


To the same ettect. without contlict are many other 
cases. See: 


Lymanv. Bank of United States, 12 How- 


Downey v. Hicks, 14 Howard, 240. 
Hleartt v. Rhodes, 66 Ill., 351. 
Walsh v. Lennon, 98 Ill., 27. 

Therefore; cS these deferred payments were nol due 
at the time the credit was required to be made, and as 
we have already seen that the credit could not be applied 
on the payments made April 16, 1555, three months before 
the credit arose, we will very briefly summarize the law 
concerning the application of credits to pay ments, in so 
far as it is material to the determination of this case as 


follows: 


[f an immediate credit ts to be given, it must be given on 


ad dcht due al the tinie. 
In support of this proposition we « ite the following au- 
thorities: 
field vy. Holland, 6 Cranch, 8, 28. 
McDowell v. Blackstone Canal Co... * 
Mason, 11. 


Goss v. Stinson, (Story J.) 3 Sumner, 11 


Caldwell vy. Wentworth. [4 mm. fae 431, 
439: 

Bacon v. Brown, 1 Bibb (Ky.), 

2 Greenleat on Evidence, S 533. 


Parsons on Contracts, * pp. O31--03 3. 


Il 


This, in our judgment, ends the case on the merits. As 
the $168.000 was the only payment due at the time the 
credit was to be given, and in view of the able brief of 
our associate counsel. we do not deem it necessary to 


further prolong this argument. 


ANSWER TO PoINTs IN BRIEF FOR PLAINTIFFS IN ERROR. 


Since the foregoing was written we have examined the 
brief filed for plaintiffs in error, and in view of the fact 
that its character and contents are altogether different 
from what we had expected, we wish to make a few sug- 
gestions in reply to it. 

The first assignment of error is, as to the admission by 
the court of parol evidence to vary or explain the 
written contract. 

If the court will turn to page 37 of the record, they 
will find that all this parol evidence was offered by plaint- 
iff in error, and against the objection and subject to the 
exception of defendants in error. This ought to dispose 
of this point, for it 1s elementary law, that a man cannot 
take advantage of his own wrong. If anything further 
is needed to determine this point against plaintiff in error 
it will suffice to say that he saved no exception to the in- 
troduction of this parol evidence. 

No attempt is made in the brief to support the third 


and fourth assienments of error therein made. so that the 


court will not consider them. 

As to the second and tifth errors assigned in the brief, 
we think the argument and authorities we have already 
presented al sufhi lent answer. As to the supposed Ve- 


ductio ad absurdum, reterred to on page 17 of the brief, it 1s 


: 
uifnncient TO Say that th irt WwW Oni determine th 
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Case DeETOre 1, no tT} cy () main Cust () 
’ : , 
such contin¢een | referred to has irIsel}. thi r¢- 
’ ? | 
Pore i] ~ eta) | ta i] ? ciers er \\ | 7 \ nid byenary heen 
? 
‘ , > 2 
thi proper course wv event of such a contingenc' 
Pies ] Dall =i . : . we ; De gn + 9 
min ANC CGAeCinILle pre sii VilS W)C m th contract 
| ‘ | ] ] 1 : 
rine CNa COopmill ! Vvhnich dla arise, ane this WilS 
ll that was necessai \ vreat many contingencies 
i} bhal WWilS CCUCSSATY., rit 1] 1 \ ire l | 
- ’ . ; . , . ~ : | 
eepeaae Oe? 18) rrined. ror which no express DroOvVISIOn would 
om, —s i ; 
} } ] | ’ ‘ | as : ; -_, 
4 seeele sere i] Sct Tilt S pt } ~ GF uae i. 6[6¢Cchwr  COtl)- 
, , | 
: ,) ’ ? : * 
tract ever made. but this bv no means impairs the force 
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are not based on the record. Counsel admit on.page 9 


that there 1s no evidence 1 the record On this subject. 


, ; ’ ° y . - 
ew hnia nrence roe pnrwmoner tf aT ) ry rTor 
peace W sentenced the prisoner to death by hanging for 
- , ;, , : 
horse ste aine., and who, on th prisoner objes Ling that it 
_ ao 

, — : : 

Was ] Ce adil and Devond his authority td) Pass Silk hy it SeTi- 


tence, replied that the prisoner would be hung just the 


_~ 


same, and he was hung. 


We might say that whether legal or illegal, the leases 


still hold good, and plaintiff in error and his assigns, ever 
since the summer of 1885, have been pasturing from 20,- 
000 to 30,000 cattle on this ranch, and that the pasture 
of these cattle is worth two dollars per head per vear, 


, 


13 


and this number of cattle could have been procured at 
any time from owners who would willingly pay this price 
for hired pasture; that the income from this pasture alone 
has been from $ 40,00 Mm lO 560.000 per year for the five 
years since plaintiff in error took possession, and we 
would be stating the facts in regard to the matter, but 


these facts are not shown by the record. 


We might further say that if counsel for plaintiff in 
error, or the department ol justice will in estig ite the 
facts they will find that the Indians have a patent title 
from the government to the lands whereon this ranch is 
situated, and that neither the department of justice, nor 
Congress itself can set aside this patent, and we might cite 


’ 


the court to the cases ol 
Moore v. Robbins, 95 U.S., 530, 


Steel v. Smelting Co., 106 U.S., 147; 


and numerous other decisions of this court to the effect 
that such a patent title to land can only be set aside by a 
proceeding in the Federal court in equity; and, again we 
would be correctly stating the facts and citing the law 
applicable thereto; but, again, we would also be dealing 


with questions which do not arise upon this record. 


The attack of M Dunman’s fairness on pages 13 
and 1 i of the brief 1s unwarranted and unjust, and cuts no 
figure in the case any way, but since it has been made it 
is no more than fair to Mr. Dunman to say that in the 
preliminary negotiations which resulted in the making of 
this contract it was stipulated (Rec., 42) that if the con- 
tracted number of cattle were not there when counted 
Bennett & Dunman were to make the number good. That 
the evidence further shows that Mr. Dunman had bought 


the Texas cattle. before the sale was made to McGillin. for 


: a. | | 
tiie purpost Oo} putl ney them on the fal b, «lPDCh CUbdalt Af 
! ’ ‘ . 3 ri) 
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the arrival ot Nir. VicG iin when the matter Was amica- 


bly adjusted between the 
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and this same fact is shown by the special tindings on 
e i 
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| the record where tri’ COUT finds the ra [iS as 


tO the preliminary nevowuations preceaing the CNCCULION 
. t 


, ee — = po Co ee oe » 3 s wf tha 
Ot the contract, and which hndaing ol lact 18 a part OL Lila 

ee ; | ee: ae 1s, , bie 
basis for the judgment. Under this condition of things 


the authorities cited in the brief of our associate counsel 
are clearlh in point, and the dec isIONn =) the Circuit court 
involved a mixed question of law and fact which this 
court cannot consider. 


All of which ts respectfully submitted. 


CHaARLes B. McCoy. 
kor Defendants in Error. 
CHARLES E. Pops and 
loun Bb. Jounson, 


Of Counsel for Defendants in Error. 


Supreme Court of the alnited States. 
OCTOBER TERM, A. D. 1889. 


EDWARD M. McGILLIN, Pcarxtire 1x Error, 


MILTON H. BENNETT ann ROBERT L. DUNMAN, 


DEFENDANTS IN ERROR 


In krror lo the Circuil Court of th United States tor the North- 


C rr Dist "De f ati Tllinois. 


List of Authorities Cited by Counsel for Defendants in Error not 


f ie d in The iy BR) he f 


Where a jury is waived by the stipulation of the parties 
anc the case tried by the court, unless exceptions are taken 
to the receiving or rejecting of evidence by the circuit court, 
the evidence will not be considered by the Supreme Court, 
and the special findings of fact can only be considered so far 


7 


as to ascertain whether or not the findings of the court are 
sufficient to support the judgment in the case. 

Miller vs. Life Ins. Co., 12 Wall, 285 (which reviews 

a number of cases Onl these points). 

Ins. Co vs. Bea, 21 Wall., 158. 

Jennisons vs. Leonard, 21 Wall., 302. 

Allen vs. St. Louis Bank, 120 U.S. R., 20. 

Stanley Us, Sup rvisors of Albany, 12] U. S. sa ae 


“Reckendorf vs. Johnson, 123 U.S. R., 617. 


Andes vs. Slawson, 180 U. 8. R., 435. 


And as the latest declaration of this Court upon this sub- 
ject : 
Missouri P. R. R. Co. vs. Chicago & Alton R. R. Co. 
(U.S. Sup. Ct.; decided Oct. term, 1889). 


LT. 


The matter of granting or refusing a new trial is solely 
within the discretion of the circuit court, and the Supreme 
Court will not review its action in this respect. 


Wright vs. Hollingsworth, 1 Peters, 165. 

Laber vs. Cooper, 7 Wall., 566. 

[ndianapolis, &e., KR. R. Co. vs. Horst, 93 U.S. R., 291. 

Kerr vs. Clampitt, 95 U.S. R., 188. 

Newcomb vs. Wood, 97 U.S h.. 031, 583~-'4. 

Chateaugay Iron Co., petitioner, 128 U.S. R., 544. 

R. W. Co. vs. Heck, 102 U.S. R.. 120. 

Bullitt Co. ve. W ashe i 130 U.S. it... l 12. 1-45. 

Arkansas Valley Land and Cattle Co. rs. Magn, 150 
U.S. R.,69; and 

Missouri P. kh. R. Co. vs. Chicago & Alton, supra, being 
the last decision given on this subject by this Cour 
atthis term. 


a Pg ‘ er ee ee ee Tee ae 


ITT. 


In considering on a writ of error any action of the circuit 
court In ov rruling a motion in arrest of judgment the Su- 
preme Court will only consider whether or not there are 
any defeets upon the face of the record, and the evidence is 
no part of the record for this purpose, 

Carter vs. Bennett, 15 How., 354, 356-"7 


Bond vs. Dustin, 112 U.S. R., 604, 608-9. 


IV. 
A party offering evidence is understood as waiving any 
objections as to its competency. 


Greenleaf’s Lessee vs. Birth, 5 Peters, 132 


Mixed questions of law and fact when decided by the cir- 
cuit court, without the intervention of a jury, are not open 
for consideration by the Supreme Court. What constitutes 
a mixed question of law and fact ? 


Etting vs. Bank, 11 Wheat., 59. 

Jarreda Us. Silsb e el al.. 21 How.. | 16. 

Wiggins vs. burkham, 10 Wall., 129. 

Cooley vs. O'Connor, 12 Wall... 391. 

Republican River Bridge Co. vs. Kansas P. R. W. 


Co., 92 U.S. R., 315, 318, 319. 
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Defendants in Error. 


STATEMENT & BRIEF FOR DEFENDANTS iN ERROR. 


A. McCOY ano 
J. 8B. JOHNSON, 
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GERARD BROS. & WOODY, PRS., 613 DELAWARE STREET 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1889. 


EDWARD M. MeGILLIn, 
Plai tit ai 


MILTON H. BENNETT axnp ROBERT 


L. DUNMAN, 
Defen sin Error. 


STATEMENT. 


This is a writ of error to the Circuit Court of 
the United States for the Northern Distriet of I} }1- 
Hols, 

The suit was originally brought in the Superior 
Court of Cook County, Illinois, but was. upon the 
petition of plaintiff in error, removed to theCireuit 
Court of the United States for the Northern Dis- 
trict of [linots. 

The suit was brought by defendants In error to 


recover a balance claimed by them to he due from 


+) 
. fs - . 1] } i +4 — * 
4 aintill in error upor iw sale of a enttle raneh, 
t 
++i | ; : | | ‘ : . ’ 
With the outtt ineaiin BEL CHiTie perch ne raere 
to. Th the lrcdisn Per 
7 . } , , ’ 
Phe contract ssetoutin the deelara 
. . . ‘ 1 1 ; * 
tion ‘ rc iS. itp ve Ol ' «al, | reriy . i- Padi Taa\\s Bitty 
ora 1) {) 
‘Know bit odbne thes presents that we, 
. + | Y } ‘ on . 
Milton LI. perINIETI ane Rial oa [avnimeen. COrlli- 
° } . . , + ’ ° 
Poste the tirm of Ben tt & Dunman. for and in 
_ ! (* { — benny l. «| thy 4 + 
COTISICL flor © nme sStlin ot Tour Tt recd’ THOUSsAl 
1} . wv : , : 
dollars ta) ly preader is |) Pek te provided have this 
any ld, and do by thes us nts sell transter, 
vo , . : ' . } > . 
ANSI ud convey, unto Edward M. MeGuillin, of 
| } . . . - 
Cleve d. State of Ohio. the followine deseribed 
personal property, to 
‘ 1} ' } 4] } : ] 
\ | colyl reid mn. (2) ( i} sities. .\ ha pin Phillies, 
hows anid retbicilt OUT itead Ink THe Lael itl Perrt- 
' . 7 , 
tory. at or hear Th ie ot) «aot Tine Ay KILTISIIS and 
_ - ,. _ 
C‘linaron rivers. an ) particularly deserpbed as 
follows, to-wit iy thousand fi hundred 
} } ’ ' ? ° 
head of cattle, to be « ead, ana averaging Th ag 
ahd SeXN nmbout as Tollows Phares Tlrootisselie ly uel o>] 
| ; ’ ‘ 
t hares Pour ana TWVe Venr ola s ls situa thousanal 
° : 7 . I 4° ‘ ] } 
mem OF TWo Vvernr-otd mined: TEPOOUESUTLCL Ppa 
° | ~ fa | i 
Ol (>1) yVenr-o i|s PIN “cl. ana i cee'd] bunnnedy “| head 
. - } , } , 
ray COWS nh lyttis eaiyves horn iT) ISS.) Phat ta) lye 
counted: all of said cattle beine branded ino one or 
° ] « } . B A. | ‘ * E 
mmOore OF Tike POLLOWLD mrrblieis. To-Wlt: 
} } ’ } 
One hundred and twenty-tive head of horses. 
7? wd ‘* . . + 
ly) Miu «| Tih oGbthe (>! hie] (>| ait iLipoyve dles ribed 
> ] }] | — 
brands. ahd All The mules, Waconhs harness he rs 
and ranch outtit. located on their satd rat 
: > . 4] ail ] | 7 
used In connection therewith. and all th 
+ } ° j ° ] 
title, rnc ce rest inl an cs thie hove 
} } } ’ . . 
brands pesos [ }e brine, title uric ite) 
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to a certain lease for one hundred and twenty-eight 
thousand aeres of land, known as the “Cherokee 
Lease,” dated October, 1883, and running five years 
from date thereof, at a vearly rental of two and one- 
half cents per acre; also all their right, title and 
interest 1 and to a ee rtain lease for One hundred 
and twenty-seven thousand and two hundred and 
sixty-five acres of land, known as the “Pawnee 
Least ot dated dunn ist, ISS4. and running ive years 
from date there ot, at : vearl\ rental of three cents 

‘herokee Stock Association 


shall rel thre ir rf aise ¢ <tended Wwe guarantee an @eX- 


i 
per acre, and ii the ( 


tension of <a lense ol same terms ana iil the sine 


rices secured Dy other members of the said assoct- 


) ? | } 
ation: oiseo thre (rene raneh houses, three ron (*eoy'- 


rent ; 
rats, corn ertbs, stables. blacksmith shop. and every- 
I ; 
. > ~¢ .* ¥ " } : 
thine used In copy he said ranch: also twenty-two 
, 


_ > > . ’ >. 7 : oo. 
and one-half miles of wire fence. Glidden wire, 


four strands, and nearly all black walnut posts, and 
ole horse pasture, Iwo Hilles square, near ranch 
head quarts rs. TO be fi ii | ania completed : fe mk e 
and tor tote the sate Derry above des ribed, unto 


5 | 
lim. scie kKeiware \I. \l. Gillin. lis hie II's ana HSSTUTIS, 
forever, 

We agree Ta cle liver POSSESSION of ful | of the 
above desertbed property to the said Edward M. 
MeGillen, on the ranch on or before the fifteenth 
day of Jul 
taxes and rental on lease up to date of delivery, 
the ssid lKadward \l. MeGillen to refund te US all 
Trherthe\ partial by us on leases be yond date of delivery. 


Vv. LSSo. we to pret ut] raneh CA PCTISES, 


Should the number oft cattle di livered by) lis To the 
said Edward M. MeGuillin, exceed twelve thousand 
and tive hundred head. the said Edward M. MeGuil- 
lin Is to pre lis in (°; =} the “titi of rwenty -tive dol. 
lars prer head for’ such CACEOSS, in il llition te the 
other consideration herein provided for; and should 
sid number Fal | short of twelve thousand live hun- 


dred head. we are to credit the said Edward M. Me- 
Gillin on the amount herein provided, to be paid 
“atl the rate of CWenty five dollars per hen for such 
deficit. The consideration of four hundred thous- 
and dollars above s ecified, is to be Ta I) the 
said Edward M: MeGillin, as follows, to-wit: The 
sum of twenty-five thousand dollars poate cash 1 
hand, the receipt whereof is hereby acknowledged ; 
the sum of seve lit \ five thoussanel dollars to be parte 
July 25. 1885. for which the satrd Edward AL. Me- 
Gillin is to execute his negotiable promissory notes 
of evel date herewith. pavable fo us, or our order 
at the Fourth National Bank, of New York City, 
1} snd 2th day of July, ISS.) with erolt per cet 
liters st from date: SIXT) “SIX thousand dollars to be 
paid July first, SSG; sixty six thousand dollars to 
be paid November first, 1856, for Which said) two 
last named amounts the said Edward Mi. MeGuillin 
is to execute his several negotiable promissory notes 
bearine date of July fifteenth, ITSS5. and pavable 
tO us or our order, at the ourth National bank of 
New York City. on said first day of July, 1886, and 
first day of November, IS86, with eight per cent 
interest | rannum from date of ssid Hotes: the re- 
manne OLie hundred ana SIXT -erolt thoussne dol- 
lars is to be paid by the said Edward M. MeGallin, 
on the Ldth any of July, ISSS. as follows, to-wit: 
On said 15th day of July, 1885, the said Edward 
Ml. MeGullin Is ce CONVEY Td) TIS, the src Milton Il. 
Bennett anid Rob rt A Dunman, by deed of creneral 
warranty, free and clear from all encumbrances, 
faxes ania lhe lis of ever kind anal character. erohty . 
four acres of land Iving and situated in the County 
of Cook, and State of Ll linets, more particularly 
deseribed as being in certain bloeks of Crosby's and 
others, sub-division of the south half of section five 
(5) township thirty-seven (37) N.. R. thirty, lving 
west of the Chicago, Rock Islan WN Pactitic railway. 


“We the said Milton H. Bennett and Robert L. 
Dunman. herelyy covenanting that the property 
herein sold and conveyed to the sata Kadward MM. 
MeGillin Is free ana clear from all encumbrance, 
and that we will warrant and defend the title to 
snc enttle. horses niet stock, nite the said Kdward 
M. MeGillin, his heirs and assigns, forever. 

“We, the said Milton IL. Bennett and Robert 
ie Dunman, hereby express] reserving it vendors’ 
lien on all the property herein sold) and conveyed 
for the security and pavinent of the two amounts of 
SIXT) “SIN thousand dollars each herein provided to 
he paid, respectively, on the first day of July; 1586, 
ane (oll the first Lay of November, ISS6, hereby CA° 
press reserving the richt. power aie authority to 
wdvertise and to sell any or all of said property by 
eiving thirty days: notice of the time and place of 
such sale in some arly hewspaper published in the 
City of Kansas, Jackson County, Missouri, if said 
Stirs. together with all the Interest due thereon, 
are not pail when due, according to the terms and 
tenor of the notes to be executed by the said Ed- 
ward M. MeGuillin therefor. 

“Tn testimony whereof, witness our hands and 
sents this the loth Lay of April, ISS). 

“I SEAL. Mitvron Tl. Benner. 
SEAL. Ropert L. DunNMaAn. 

ad aece pl the above cons eyanhce and am hound 
yy the terms and conditions thereof. 

“Witness rh \ hand ana seal, 

‘| SEAL. Epwarp M. MeGrriiin.” 


; 


After a jury had been impanelled for the trial 
of said cause, the following stipulation was filed by 


the parties: 


STIPULATION. [Record p. 28 
In the Cirenit Court of the United States, North- 
ern District of [linots. 
SENN] | ef 
DS, -Assumpsit. 
MeGILLIn. \ 


lt is hereby sereed and stipulated I and be 


(fi. 


tween counsel in said cause that a jury shall be 
waived and the cause submitted for adjudication 
and decision, without the intervention of a jury, te 
the judge of said court. 
(Chicago, Mary f. ISShH, 
MeCoy, Popr & MeCoy. 
Attorneys bor plaimtiffs, 
llouse & Fry, 
Attorneys for defendant. 
( Kndorses - Kiled Many th. ISS6. 
Wa tl. Brapiey, Clerk. 


The Calise Wiails then tried yy the CaO without 
the intervention of a jury. {| Record p.37.] 0 Upon 


the application of plaintiff in error and over the 
objection of defendants im error, the court admitted 
a mass of oral testimony for the purpose of explam 
ine ancl elucidating the ters of the contract, 
| Record }). ave | After hearing all the evidence iT 
the Case, the COUTT made it J chal finding of facts. 
cis follows: | Record }?. ¢ § 

Lirst, That the several parties, plaintiffs snd 
defendant, entered Into cunict executed the Contract 


sued on of date the loth day of April, A. 1). ISS.. 


— 


a COP of which is set out in the first count of 
plamtiffs declaration. 

That at the date of the execution of said COl- 
tract the defendant, in execution thereof, paricl to 
the plaintiffs the sum of twenty-five thousand dol- 
lars, and also executed and delivered to the plaint- 
iffs his Promissory note of that date for the sum of 
twenty-five thousand dollars, due and payable July 
25, 1885, with interest at erght per cent per annum, 
nic that sill hotes were thereafter and before 
maturity, for value, transferred, and were, after the 
commencement of this suit, paid in full by said ce. 
fendant to the lea | holders thereof, 

Second, That (orl ana prior to the ith lay of 
duly, ISS5, the plamtiff delivered to the defend- 
ant and defendant accepted the ranch and ranch 
outtit. as called for and desertbed in said contract, 
and defendant took poss ssion of the same, and 
plaintiffs also delivered to defendant, at the same 
time, four thousand eight hundred and fifty-four 
head of the cattle called for by the contract, whieh 
cattle were then and there accepted I>) the defend- 
ant, and said four thousand eight hundred and fifty- 
four head of catth were the only cattle delivered 
I>\ plaintiff. to the defendant Cl} said contract: 
that there was a deficiency of seven thousand six 
hundred and forty-six cattle from the number called 
for by said contract, which deficiency, at the rate of 
twenty-five dollars per head, amounted to the sum 
of one hundred and ninety-one thousand one bhun- 


dred and fifty dollars, which the defendant was 


— om er ae ee eR ee E . .. 


entitled (to) have credited upon the sum of four 


hundred thousand dollars he Wills, Ih) ssi Call 


tract, to }rzt\ plaintiffs Por ssicl ranch. raneh outthit. 


and enttle: that-the fatlure of plaintilfs to «deliver 


the full number of cattle called for by the contract 


Wiis Ly reason of heavy losses of enttle sustained 


| 


Hy plaintiffs from col and starvation during the 


| 


winter of S884 and spring .of 1885, whereby 
plaintiffs herd was reduced from about the num. 
ber entled for hy the contract to the number actu. 
ally delivered; that plamtiffs when they made said 
Contract i rood faith hbelreved that they hisacl sunicl 
should be able to deliver to defendant the full 
number of twelve thousand five hundred head, as 
stated in the contract, and were not aware of said 
losses until they attempted to round up or . collect 
their cattle at about the time said delivery was) to 
bye made: tliat neither the defendant ior lis wevrelts 
or employes had any information, but that the 
plaintiffs would be able to deliver the fall number 
of twelve thousand tive hundred head of cattle. as 
In said contract stipulated, until notified Ly) plait: 
iffs on the l4th Lary of July, ISSO. that they hal de- 
livered all the cattle belongine to the ranch and 
could Lari deliver uli more under thet contract, 
Lhird. That before the first day of July, PSs5, 
defendant had caused a deed to be made out ane 
signed and acknowledged by himself and wife con. 
veying cf. plamtiffs the S4 acres of lanl 1 Cook 
County, [linois, mentioned in the contract, but de- 


fendant did not have said deed with him and was 


ale ann 


ee 


‘} 


not prepared nor able to make delivery thereof to 
plaintiffs on the 15th day of July, 1885. And on 
said fifteenth day of July, 1885, defendant was the 
owner in fee of the said Cook County land. but 
there Wiis An apparent encumbrance upon src land, 
as shown by the records of land title in said Cook 


23. ISas, to 


County, by a deed of trust dated June 


one Michael WwW. Manning 


. as trustee, to secure the 
payment of forty thousand dollars from defendant 
to one Samuel A. Sawver, and said trust deed was 
hot released and discharged until the fifth day of 
December, 1885: but. in fact, the indebtedness se- 
cured by said trust deed had been fully paid on or 
before the first clay of July, ISS). plaintiffs did not 
transfer or offer to transfer to defendant the two 
leases mentioned in the contraet, and the said par- 
ties agreed to meet at Kansas City, Missouri, within 
a few davs after the said fifteenth day of July, and 
then endeavor to adjust and settle all differences 
between them In regard to said contract; that they 
dial sO Tneetl in) Kansas City on the seventeenth day 
of July, and defendant then offered ta CONVEY to 
plaintiffs the 84 acres of land in Cook County on 
plaintiffs paying lim the sum of 859,150 which 
conveyanhce plamtiffs refused to accept (>*) said 
terms. Whereupon defendant, as he said, to avoid 
litigation and us ac npromise, offered to convey to 
plaintiffs 54 acres of said Cook County lands in full 
payment of the balance due from him to plaintiffs 
ror sd ranch and cattle, ana plaintiffs refused to 


accept said last mentioned offer, but defendant did 


“4 i ys oe ee. . 
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not tender ctl \ deed either of all aor pearl of the land: 
that after the delivery of the ranch, ranch property, 
and the cattle to the defendant, as before stated, 
plaintiffs Insistecd t hist there Wiis due them from de- 
fendant the sum of SLOS.S850.00, which should be 
divided inte tWo equal AMOULTS ana ~ ‘eured Hy the 
notesof defendant COTLE Pray ableonthe [stele of July ; 
1886, and the other due on the first day of Novem. 
ber, ISS6, with interest on each note, 854,425.00, 
at the rate of eroht pret Cell per SLELDLULEN. And 
plaimtiffs also insisted that the sum of SIOL.150.00 
to be credited to defendant on the S400,000,00 ils 


chase price to be paid for the said ranch and cattle 


should be applied as a eredit to extinguish the pay- 
ment to be made in said Cook County land: Dut 
defendant refused to ceive said notes for sald S1LOS,- 
850.00 as demanded Iy\ piaimetiffs, and tsisted that 
there was no cash payment or money whatever due 
from him to the plamtHfs. The defendant declined 
to settle, except the plamtilfs take the Cook County 
real estate in such settlement, and that thereupon 
the defendant. I>) Wit of COMProMIse, offered the 
plaintiffs that if they would repay him the twenty: 
five thousand cash by him patd. and return to him 
his notes for seventy-five thousand dollars hereto- 
fore by him given under the contract,that he would 
then surrender to them the possession of all) prop: 
erty delivered. throwine up the eontract, snd stand 
the loss of all monies by him expended on the 
ranch, amounting to about five thousand dollars. 


This th : laintiffs deelin “ll. stutine threat they lac 


a 


ee a il 
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usec| the THLOTLe\ an parted with the Hotes, and the 
acceptance of the offer was entirely beyond their 
control, 

keourth. That ial the iIneeting in Kansas City 
the plaintiffs advised the defendant of the amount 
of rental they had advanced on the leases named in 
the contract for rent subsequent to July 15, 1885, 
an Ivy defendant to be re funded, and thereafter the 
defendant paid said rental and the plaintiffs duly 
transferred said leases to him. That mm the prelim- 
TRA necotlations between said parties which re- 
sulted in said contract, Frank R. Baker acted as 
agent for plaintiffs and Thomas D. Snyder acted as 
nvent for dendant. That defendant insisted he 
would not purchase said ranch and eattle at the 
price of four hundred thousand dollars, unless 
plaintiffs would take lias Cook County lana ut the 
sum of one hundred and sixty-eight thousand dol- 
lars, and plamtilts insisted that they would not sel] 
for four hundred thousana dollars, lnless they could 
receive about two hundred and fifty thousand dol- 
lars i Toney, hema willing ch take the balance of 
the said purchase price in the said 84 acres of Cook 
County land. That before the contract was entered 
into and while negotiations for the same were going 
on the plamtiff, Dennett. visited Chieago, []linois, 
and examined the Cook County lands which, by 
the contract, were to be taken in part payment of 
sald ranch an cattle. 

And thereupon the court rendered judgment 


for defendants in error for the sum of $108,850.00 


12 


with 6 per cent interest from the loth day of July, 
ISS). 
Thereupon the plaintiff in error filed his 


| ’ 


motion for a new trial as follows | Reeord p. 74 |: 


| 


In the Cireuit Court of the United States, North- 


ern District of Hlinois, July Term, A. D. 1886. 


Mitron HI. Benweerr and Roper’ 


L.. DunmMan ; 
Assumpsit. 


Ms. 
Kowarp MeGiiuin. 

And now comes the defendant, Ih his attor- 
heys its aforesaid, and moves the court to set aside 
the finding of the court and grant a new trial in 
sac CHUSC ana for erounds of liis motion slows to 
the court the following, to-wit: 

first. The finding of the court is contrary to 
the evidence. 

Second, The tinding of the court is) contrary 
to the law. 

Lhird, The tinding of the court is) contrary 
to the law and the evidence. 

fourth, The court improperly refused to find 
in favor of defendant 

llovse & Fry, 
Attorneys for Defendant. 


But the court demied the motion, to which de- 
cision of the court in denying such motion, the de- 
fendant then and there duly excepted by lis coun- 
sel, And, thereupon, the defendant moved the 


court In arrest of judgment and in support thereof 


ere 


A RA nN. mm i tal 


— Pre, 


assigned the following: That under the pleadings 
upon the evidence and the findings of the court the 
plamtiffs are not entitled torecover. But the court 
denied the motion, to which aetion of the court. in 
denying such motion the defendant then and there 
duly excepted. Whereupon the court rendered 
judgment upon the findings in favor of the plaint- 
ffs and aoaist the defendant, to which aetion of 
the court the defendant then and there duly ex- 


cepted, 


OPINION OF THLE COURT (Record, p. 29). 
Mitton HL. Benner ef /., 

8. 
kowarp M. MeGuit in. 

broperrr, J.: This is a suit to recover a bal- 

ance claimed by plaintiffs to be due them from = de- 
fendant Upon the sale of a cattle ranch, with the 
outfit, fixtures, and cattle pertaining thereto, in the 


lndian Territory. This case was tried yy the court 


5 


without a jury and depends mainly upon the legal 
construction to be rive n to the contract rather than 
On any disputed facts. 

The material facts. iis they appear iD the proof, 
are, that on or about the 16th of April, IS85, the 
plaintiffs entered into a contract with the defendant 
whereby they agreed to sell to thedefendant, for the 
sum of four hundred chousand dollars, their raneh, 
cattle. horses, wagons, mules, hogs, and ranch outfit, 
all located in thre lnelian Territory, at or hear the 


junction of the Arkansas and Cinaron rivers, more 


1? DOO head of 


particularly described as follows: 
cattle, to he counted anid ii\¢ reine Ith ore ania SUN 
about as follows: 3,000 head of 3,4 and 5 vear old 


7y (POO) hed cyt rita vear old. mixed? OOO) 


STeers: 


head one-vear-olds. mixed: 1.500 head of cows and 


bulls: ealves born in TSS85 not to be counted: 125 
head of horses, ania ull the mules, Wilcolis, lait “Ss, 
hoes, and ranch outfit located on said ranch and 
used i connection ait rewith. sinc “al the rivhts, 
title and Interest in aml toa certain lease for 12s, 
OOO aeres of isan KnHOW! iis thie Cherokee lense, 
dated October, PSSS, anid running » Venrs from the 
date thereof, ata vearl\ rental of fF Celts 
per acre ° aise al] ther richt. title anid interest iT 


and to saul lease for 127.265 acres of land known 
as the Pawnee lease, dated June 1, 1S84.) and 
running tive years Trom date, at an annual rent of 
Scents per acre, and to deliver possession of: all 
sald property ce defendant Got) aor before the fifteenth 
day of July, 1885." 

Should the number of cattle delivered exceed 
12 500 head, the defendant was to prety In cash the 
sum of 825.00 per head for such excess, and should 
the said number fall short of 12,500 head, plain- 
tiffs were to credit defendant on the amount to be 
pail, at the rate of 825.00 per head for such deficit. 
The sum of four hundred thousand dollars for said 


raneh ana enttle,. Was To he pric by defendant iis 


follows: The sum of S?25.000 was to be mand oon 


cash iil the time of Inaking saul agreement? the sum 


of seventy-five thousand dollars Was to be patel 


PS COE NIRS A am NTR aI. IN ts Ses 
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July 25, 1885, and for which the defendant was to 
give his negotiable promissory notes, of even date, 
with said contract, pavable on the 25th day of July, 
ISS. with eleht per cent interest: SO6.000.00 to be 
pail July 1, 1886; 866,000.00 to be paid Novem- 
ber 1, ISS6, for which two last named amounts de- 
fendant Wis to execute lias negotiable promissory 
notes hearing date July 1D, ISS, and pavable July 
lL, 18586, and November 1. 13886, with eloht percent 
Interest per annum from the date of sacl hoes, and 
the remaining S1GS.000.00 was to he paricl by said 
defendant on the Ldth day of July, ISS), by the 
conveyance to the plaintiffs by deed of general war- 
Panty, free and clear of sl | encumbrances, TANeS, 
and liens of every kind and character, of 384° acres 
of land in Crosby's sub-division of the south half of 
section tive, township thirty -sevel north, range 
thirteen eust, situated in the County of Cook, and 
State of []linots. 

The defendant praricl the S25 000.00 cabled for 
yy the contract, to be poeta at the time the contract 
was made, and gave lis notes for 875,000.00) paya- 
ble July 25, 1885, which were duly paid at maturity. 
It also appeared that between the Ist and 14th day 
of July, ISS), plaintiffs delivered to defendant the 
ranch and ranch outfit anc property pertaining 
thereto, and 4.854 head of cattle, and defendant ae- 
cepted the same; that plaintiffs were unable, by 
reason of losses in the preceding winter, to deliver 
the full number of cattle called for Ih the contract, 


and that there was a deficiency or shortage in_ the 


lt 


eattle of 7.646 head, which at the rate of S25 per 
head, made the sum of SI9T,150.00° to he eredited 
to the defendant on the purchase price of S400,000.- 
0), and iis defendant lead paid the cash pavinent of 
SPD 000.00 and vivel lis negotiable notes for the 
S7T5.000.00, due July 2. there was only a balance 
of SLOS 850.00 to be part plaintiffs. This balance 
plaintiffs contended should be included in equal 
time notes, pavable in July and November, 1886, 
but the defendant refused to vive the notes, and 
contended that he was entitled to apply this credit 
of S191,150.00 first, in the extinguishment of the 
amount to be secured by the time notes, payable im 
ISS6, and the remainder of this credit was to be ap- 
plied on the puavinent to be made ino Cook County 
land, and that he was entitled to COVES the entire 
Cook County lands to plaintiffs, anil plamtiffs were 
bound to accept same and to pay him the sum of 
fiftv-nine thousand one hundred and fifty dollars im 
cash for said land. In other words, that the plain. 
tiffs were bound to take the land at S1L6S.000.00, 
ana psa the defendant the balance of S59,150.00, 
Which would remain unpaid for the land by the 
delivery of the ranch and cattle. So that the con- 
froversy in the case is as to whether the plaintiffs 
were bound to aecept this land at the price fixed im 
the contract, and to make up in cash the deficiency 
in the price to be allowed for it, or whether plain- 
tiffs could insist that the eredit for the shortage on 


the cattle should be applied first, to extinguish the 


payment defendant was to make in Cook County 


—_— 
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land, and then upon the amount to be seeured by 
the time notes due in July and November, 1886, 
thus lea ing this balance of SLOS,S850.00 due plain- 
tiffs, and this suit Is brought to recover this balance 
of S1OS8.850.00 on the ground that. defendant hav- 
ing refused to vive his notes, it became at once a 
money demand. It is conceded upon the trial that 
the plaintiffs were the owners of the ranch in ques- 
tion, and had thereon in the fall of 1884, the whole 
number of cattle specitied in the contraet, and that 
they supposed, in good faith, at the time the contract 
Wiis made, tliat thie would he able to deliver to de- 
fendant the full number of 12.500 head of eattle, 
but that Ih reason of the severity of the winter of 
ISS4-5, the plaintiffs: losses of cattle were so evreat 
that they were unable to deliver hore than 4.854 
head, stated. Krom = this larve deficiency in the 
number of cattle, which, | Inay say from the proof, 
Appears to have been unexpected ctl the part of 
hoth parties, has arisen the ditheult question of law 
to be determined in this case, Upon the trial | ad- 
mitted a large Inass of testimony in regard to the 
preliminary negotiations, correspondence and inter- 
views between the contracting parties and their 
brokers for the purpose of obtaining, if possible, 
Some lieht Upon the true construction to be civen 
to the terms of the contract, in view of the embar- 
rassing questions which are in COnTPOVErSY, but [ 
feel compelled to say that very little, if any, light 
us To the construction to he civen to the contract 


was obtained from this testimony. The proof. sat- 
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isfies me that the plaintiffs, In good faith, believed 
that they had the full number of cattle named in 
the contract, and would lhe able ce deliver them ut 
the time suipulated, and TL have no doubt that de- 


fendant expected uf that time ra) receive that rtitn- 


ber of cattle and to pay for them in the manner 


provided in the contract. That there might be a 


comparatively stnall surplus or excess of cattle over 


and above the number called for yy the contract, 
or that there might he il small deficiency, Is clearly 
Indicated by the terms of the contract itself, and 
from the parol proof, but T have no doubt from the 
prool that neither party anticipated threat cul Ser: 
ous difficulty ayy question would ALISC Ih) reason of 
CACeSS OF deficiency. The COnTrACT provides that 
any EXCESS of cattle above 12,500) head, should be 
pid for mm cash by the defendant at the rate of S25 
per head for such excess, and should the number 
fall short of 12.500) head the plartilts were to 
credit the defendant on the amount provided, to be 
part fl the rate of S25 per head for such deficit. 
lt appears from the proof that the defendant  re- 
fused to enter into the contract, except upon condi- 
tion that the Cook County land was to be taken at 
the specitied price as part payment; and it also ap- 
Pears, with equal certainty, that the plaintiffs in- 
sisted that they would not sell unless they could 
get about S250,000.00 in eash, or what was equiva: 
lent to cash. The fair and natural conelusior in 
regard ic. the state of mind of the parties, and the 


view they took of the transaction at the time the 
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contract was made, I think 4s, that the plaintiffs, on 
the assumption that they had 12.500 head of cattle 
to deliver, and would get about $250,000.00 in 
Oney, ar what Wiis the equivalent of Honey, in 
cash and negotiable paper, were willing to make a 
sule to defendant for S400,000.00, and the defend- 
ant supposing or assuming that he was to pay the 
full sum of S400,000.00, would not agree to make 
the purchase except upon the condition that the 
land was to be taken at S1I6S8.000.00 as praart of said 
sum of 8400,000,00, and IT think from the parol 
prool that plamtiffs did not consider the Cook 
County land as the equivalent for cash at the full 
amount of S1GS,000.00, at which they were to re- 
celve it In payvinent, 

After the ditheulty arose between the parties, 
growing out of this large deficiency in the number 
of cattle, its have already sald, defendant insisted 
that the contract amounted to a sale of this land to 
th plaintiffs for S1GS.000, and that masmuch as 
plaintiffs had not cattle enough to fully pay for the 
lana, they were, therefore, unde obligation te make 
up the deficiency in cash. Afterwards, however, 
anc in the subsequent interview hetween the par- 
ties, the defendant offered to convey to the plaintiffs 
fifty-four acres of this land in fuliillment of the 
contract on lis part, but without designating from 
what part of the eighty-four acres this fifty-four 
acres was to be taken. Plaintiffs refused to accept 
this latter offer, claiming that they were entitled to 


time notes, due in July and November, 1586.  De- 


i) 


fendant refused to FIVE such Hotes ¢ then thie were 
entitled to the money at once, The defendant ten- 
dered the plaintiffs ne deed, either for the entire 
tract of elo lity -four acres, or for the fifty-four acres 
which he subsequently offered to convey; but 
think the proof satisfactorily shows that the defend. 
ant was in condition to have made the plaintiffs a 
coo title, either to the ere hity -four acres, or to aun 
part of the tract. It seems to me that when an 
actual count of the cattle showed this large deficit in 
the number, defendant might properly have refused 
the property, and put plaintiffs ino default upon 
ther pare of the contract: but he elected to ACCEPT 
What plaintiffs had to deliver on the contract, and 
must be held to have thereby assented to such re- 
adjustment of its terns as were made necessary by 
the changed facts, ldo not think that either parts 
to this contract intended, or understood at the time 
it was made, that plaintiffs were to buy this Cook 
County land from defendant, unless they paid him 
for it inthe ranch and cattle property. My con- 
struction of the Contract Is, that if uve the defend- 
ant the option of paving SLG6S,000 of this purchase 
money by the conveyance of this Cook County 
land: that if the defendant had declined to make 
COnVeVance, or heen unable to vive il rood title, the 
amount to be liquidated hy the conveyance of the 
land would have atoonce become il Money pavinent, 
and would have been payable in cash on the 15th 


day of July, ISS.. If the plamtiffs hac delivered 


the whele number of cattle contemplated by the 
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contract, thie would have been entitled to the note 
for S66.000, due July 1, ISS6, and another note for 
the same amount, due November 1, 1886, and also 
to a deed of the Cook County land, or the amount 
of cash at which the land was to be applied on the 
contract in case the defendant should refuse or be 
unable to make i deed, think, therefore, that the 
land payment Is to be treated as i present or cash 
payrnent, and that the deficiency at the rate of S25 
per head, which isto be credited to the defendant, 
should be appropriated in liquidation of this  eash 
pavment—that is, upon the law of the aAppropria 
tion of payments the court should apply this credit 
to the cash which the defendant would have been 
called thy enh to prea in Cust he should have been 
unable to make the title at the time ealled for. The 
SLGSL000 to be liquidated yy the land is a present 
pavinent, whethe it is te be made im MIOney or 
land, and if the defendant, yy the terms of the 
contract, Is f ntithe (i tO a eredit equal or exceeding 
the purchase price of the land, it should be applied 
upon this payment to be made in land rather than 
Upon the deferred pavinents, to he evidenced Nyy 
notes—that is. the land was a down prayinent to be 
made at the time of the completion of the contract. 

While it undoubted! can be sala from t hie 
prool that neither party anticipated the questions, 
which have arisen by reason of this large deficiency 
in the number of cattle, vet, at the same time the 
contract does, in terms, provide for just this con- 


tinvency, without, however. providing Te which 


)) 


of the payments the deficiency should be applied if 
it should le larve enough ta exhaust either, ana it 
becomes the duty of the court, therefore, by con- 
struing the terms of the contract, to make the = ap- 
plication. After considerable reflection, and not 
without much doubt as to the soundness of my con- 
clusions, | have finally decided that the better rea- 
son supports such construction of the contract as 
required that this credit should be appropriated to 
the extinguishment of: this S168,000, which defend- 
ant Was to pracy al the time the Property was celiv- 
ered, ana Which he micht have peut either in cash 
or yy the CONVEVAlice of this lane. Making the 
application of this credit first, to extinguish the lane 
payment, leaves the sum of S1O8,850 due plaintiffs, 
for which defendant should have e¢iven his notes 
payable in July and November, in) 1886, with in- 
terest at S per cent. lle declined to clVve such hotes 
or CLT hotes, nicl hence this balance became it pres: 
ent demand anid could he sued for, 

[, therefore, find the issues for the plaintiffs, 


nnd assess the damages at SLOS SOO, with interest 


at 6 per cent from the loth day of July, 1s8s5. 


BRIEF AND ARGUMENT. 


This ease was tried by the court without the 
intervention of a jury in pursuance of stipulations 
filed by the parties. The court, after hearing the 
evidence, made a Sp en ial finding of facts ana reli- 
dered judement for aT fendants in) error, No declar- 
ations of law Were asked ar Take i? an he eCAXCEP- 
tions were take i Dy the plamtiff in error to any 
order or ruling of the court during the progress of 
the trial. The only question presented by) the 
record for the « nsideration of this court is us to 
the sufficiency of the facets found I» the trial court 
to support the judgement. Neither the evidence 
Lp Ons which the finelines ure hased, hhoor the findines 
themselves, as we understand the rule. will be ex- 
amined I>) this court, except to determine whether 


the facts found yy t | e court are sufficient fo support 


the judement. 
Lnited States Rev ised Stututes. Section 700. 
United States Revised Statutes, Section 1011. 
Insurance Company vs. Folsom, 1&8 Wall. 237. 
Booth vs. Tiernan, 109 United States, 205. 
Meath vs. Wississi ppi Clommissioners. rae 
United States, 269, 


Tyng vs. Grinnell, 92 United States, 467. 


The chief, and almost only matter, In contro- 
Vers hetween the parties at the trial, was the con- 
struction to be placed Won the contract of April 
15, ISS5, exeeuted between the parties for the sale 
and purchase of the ranch and cattle therein de- 
scribed. There was no controversy as to the num- 
ber of enttle delivered under the contract, nor as to 
the amount which remained unpaid thereon, It was 
conceded that the sum of SLOS.S50.00 was due ce- 
fendants in error for the cattle delivered by them 
under the contract. lt was) contended Ih defend. 
ants in-errer that this sum was payable in money, 
and that the plaietrit In error should execute to 
them his two notes for the sum of 854,425.00) each, 
the one to become due and payable in duly, TSs6, 
and the other m November, ISS6, snl that Epon 
failure of plaintiff in error to execute said notes, 
the \\ hole Stith became due nic pavable is il rhertbe’\ 
demana, for which defendants in Crror were entitled 
to ste, 

lt Wiis contended Ih) plaintiff in error that the 
sum of S108,850.00, which was due by him to de- 
fendants in Crror, should he eredited pon the debt 
of S168,000.00, which he claimed that the defend- 
ants in error owed him on the purchase of the Chi- 
cago real estate, and that the defendants in error 
should pre ham the difference hetween these two 
sums, to-wit, $59,150.00, upon the exeeution by him 


of a conveyance to the Chicago real estate. 


, 


Voul 


l take his ¢ 


fet 
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Now, Inasmuch as the purchase price of the 
ranch, on account of an unexpected contingency, 
proved to be only S208 850.00 Instead of S400,. 
OOO.00. it is manifest from the above finding that 
neither party at the time the contract was executed 
anticipated, expected, or intended upon such a con- 
tingency that any portion of the purchase price 
should ly pate 1} ( ook ( CULLIT leanid. 

The court further finds that after the plaintiff 
1) error had discovered that there would hye i dle. 
ficken of 7.646 head of eattle from the number 
enlled for I») the contract, nia that the purchase 
price of ranch and cattle would amount to only 
SPOS SDO.00, instend of S400.000.00, and after he 
liad discovered thisat the defendants a error Were 
hat Willing to nee } rt the (look County lanl in pruay- 
ent ot cLTh\ portion of this purchase pricesaccepted 
the it live "\ of the raneh ana the bso head of cat- 
tle and took possession of the same, 

This court cannot possibly determine how much 
or how little weight the above findings may have 
had in determining the construction whieh the court 
placed upon the contract; but the findings them- 
selves, coupled with the fact that parol evidence 
Wiis Introduced for the Purpose of explaining the 
contract, clearly demonstrates that the construction 
of the instrument was a mixed question of law and 
fact; and as such, under the stipulation, was sub- 


mitted to the decision of the court: and its tindines 


— 


thereon Is iis final ancl conclusive iis its finding 
Lp POTL Gath other fact or issue in the case. 
C'ooley va. O Connor, 12 Wall. 391. 
Wiggins vs. Burkman, 10 Wall. 129. 
Coquillard vs. Hovey, 37 N. W. R. 479. 
Etting rs. Bank, 11 Wheat. 74. 
Bank vs. Dana, T) N.Y. 108, 


bedi lnan vs. Yeah f 27 Pa. Stute, 2b. 


. ae 


The tinding of the court. like the verdict of a 


ee 
. 
‘ 


:, , as . . 
jury, Cone ides miined (pUestlons o>] law and fact. 
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Lea era he saved by SOlne eACE))- 
; ®- | ] 7 ] : : . ] 
Llotis Wihileh the peu has tankehn to the ruling of the 
Court Lp vcore oat stion of law. 

Martinton vs. Fairbanks, 112 United States, 

ive # 
Norris ya. a, Jos di. ‘} Wall. 12). 
but the piarntiff in error has taken no such 


eXCEPCLOTS iT} fils i*tinme 


The only question, then, as we conceive, pre- 
sented for the consideration of this court, Is as to 
the sufficiency of the facts found by the trial court 
to support the judgment. This question can only 
be answered in one way. The judgement is the 
logical and inevitable conelusion from the facts 
found, and any other judgment would have been 
incousistent and incompatible therewith. In brief, 


the court found that the plaintiff in error and de- 
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S1LOS 850 due them upon the delivery of said eattle. 
but offered to convey to them elehty-four acres of 
Cook County land, on condition that the defendants 
in error pay to him the sum of S59,150; and after. 


’ 


wards propos las ae mpromise to convey to them 


he . ' : f’ 4 . ; fis ‘ , . : | . 

hity-four of the eighty-four acres of land in prea 
. ’ se 3 . P — 

mieht anal clischiat re of snidd sum of SLOS SOO. Lyut 


Is proposition, Msisting 


that plaintiff in error should execute and deliver to 


them his two promissory notes for the sum of S854 

. a ’ ’ > : . " \" 

feo each, payable respectively in July and Novem 
ber, TSS6, in) discharge of said sum of SLOS S50; 


that plaritiff in error refused to exeeute his notes 


rar’ ait Ss HPNOULTS. DTIISIStile thiat there Wits Tho cash 


pavinent of money | hatever due from him to de 
fendants in error, and that the plamtiffs in error 
declined to settle unless the defendants im error 
would accept the Cook County land in payment of 
said sum of SLOS.S50. “These, m= short. were the 


. : | 4 r | ‘ : ee 
Mm error Was rmaehted To the defendants ihr CTTO! it} 
41 ° .* . ; 4 | | | 
rhe Stl oF ALUS SOU Tor cattie and ranch and ranch 
. | : 2 ] i. . 
outfit sold and delivered to him. and said sum the 
’ . > —_ . 4 , * . 
plamtiff in error declined and refused to pay. 
. ,* *? . . ’ 7 
It is difficult to conceive how, upon these find. 
> , |. («a | 
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Lay of July, ISS). 81 | Wiis, therefore, il cash pty 
ment due on the day of delivery: that the defti- 
cleney of S191,150.00, arising from the shortage in 
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credit in liquidation of the eash payment of S168, 
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adopted the construction contended 
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nuswer To the 


lL rendered judgment 


disturbed ¢ 
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thon of plaintiff i) error that the contract does not, 
Lp OTE its hace, in CLT hisihher, PUL pvr to he i CTOss- 
saleof properties, or an exchange or barter of prop: 
erties, ana tliat ait court, after hearing parol eV1- 
dence tyro the subi ct, failed to find that it was the 
Intention or understanding of the parties that it 
should operate as such. The introduction of parol 
evidence ty) thie plaintiff i) CTror Was a CcConce SS100) 
upon his part that the contract would not, upon its 
face, bear the construction for which he contended: 
and a claim thiat pare! evidence would demonstrate 
that the parties ntended and understood the tn- 
strument as a cross contract for the sale and ex- 
change of properth 

‘The defendant in error objected to the intro- 


duction of this evidence ( Reeord., oS) upon the 


rround that Paral « vite Is Tet slimissable ror 
} * : } Kos ge . ° 
tlie Purpose of adding to, detracting Trom or vVarv- 
pa) th) » Terris ot rite 1} inst *r) 9} ‘Tit ‘ rel apy “| 
hie if ' ; i] ; ' ' iT} i | LTihe . fille il ‘ 


an exception to the introduction of the same. But 
the trinl court admitted the evidence over the ob- 
jection of defi nddants im error, anc the finding of 
the tris! COUT Is los rilate I conclusive Acnlnst the 
plaintiff in error upon his only contention m the 
court below and leaves him no ground whatever 
TL OTE which tO stand 1 this court, 

Not only does the contract, Hhpon its face, pur- 
prcont to he il plain, simple ania unmistakable sale 
aid conveyance by defendants in error to plaintiff 
in error of their ranch, ranch outfit and eattle for 


the stipulated price of S400 000.00 ana nothing 


ee er ——apreowie hw etme geee-ve-sheia brnteries 
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SLcoriic the contract. dectared. tn the most solemn 

shatie middie... thieat sued Wiis lis licieyT- 

standing of the instrument. ITlad the contract pro- 
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vided that the plaintiff in error should sell and con- 
vey. and the defendants 1 error should purchase 
the ( ook Counts leanne iil the stipulated price of 
SLOSS OOOO Thiel. Tbhost ee rtainly, the piaintit in 
error shioulad hh : Sporn | the contract, tovether with 
defendants in error, so that they would have been 
mutually bound. by the covenants therein. But 
this the plaintiff in error did) not do: but) under- 
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that \\ here the parties fon 
; } : 
contract have themselves placed a construction upon 
it. the COUTTS Wil ml prt suel) CORSTPUCTION if nt 
} *7 } . } " e 
“| COMpaAtTL Ole With the terms of the lnstrument. 
a ‘} . , . . * . ? 
Phe contention «of plant ln 36Cerror.6o61s)6UALSO 
priceinly refuted by the verv terms of the contract. 
\{ » ' be sence ‘ 7 yee») " ; ‘ ‘ Wire 7 " *% " 7 
ATter MAKING a Tormbnal convevahes Or the ranheh, 
. , . * * . 7 
raneh OUTTIE ahha cattie To thie piammtifl lth error for 


the stipulated price of S400,000, after deseribing 
i i - 
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thy property sold and providing for a delivery and 


possession to the plamti® im error, on the loth day 


of Jul ISSO contrnet proceeds is follows 
| bottom page 7, transcript 

‘The Conse retion of S41OO0O00) shove speci 
fied is to be paid by the said) Edward M. MeGillin 
as follows, to-wit: Phe sum of S25.000.00 paeial 


cash i landed. Tie receipt whereof is hereby ic 


knowledged; the sum of 875,000.00) to be pard 
. uly 2 tlh. ISS). Ti | ly the srt hKalwared \l. \Le- 
Gillin is to execute his nevotiable Prom ISsOry notes, 


* . | 
(> eyVeti date hig reWiitti. bavable Ta) lis, cor oor order. 
, % e ' > ! o ad Md ,* 
at the Fourth Nation i Dank Of} New York (itv on 
aan Goal = r Pagly , : , ; 4 ae ° 
siildd SOLE) CLatN Gbb ef TEEN. ISS.) with & pend c*e* til bhite’yT’- 
(is! Tom date: Sit) CMON fa bye patel July l, ISSO: 
SOG O00 00 to be maid November 1, 1886, for which 


stl r\Wa«) hr Pheilpled prrieotidits,. the ste hkalware \l. 
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\ lint : — nail tial] 
e(aililn is to exectt lis several: nbegworlla He PPro. 
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Isscol'\ bhootes, earring aate OF JUulV ted. ISS.) ana 
| | ’ : ;% . i : sy 7 ’ bas ¢ a aot I \ - : ] 
MARAE rar) Tas. OFT OFT (OPCie’*r. ght tile COUT UTE CNGAL TOOL 
Se . ” 7 > 
Bank of New York City on said Ist day of July, 
: ' ’ | 7 \ ' ° si, 7. 
ISs6. and said ist day o ovember, TSs6, vith A 
merecent mterest &Tre mate of salad Totes: ie Pee 
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SLOSS CHOI OF is Tor tn og my tie salad kad- 
' , ' ("30° ga) j } f - 
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as follows, to-wit: On said 15th day of July, 1885, 
the said Edward M. MeGillin is to convey to us, the 
sald Milton TH. Bennett and Robert L. Dunman. yy 
deed of general warranty, free and clear from all 
encumbrances, taxes and liens of every kind and 
characcer, lev lity -four acres of lane lving nic situ- 
ated iT the Chounty of C'ook, tite of Pl linets. H.aore 
particularly desertbed as being in certain blocks of 
Crosby's ef a/. subdivision of the south half of see- 
tion five, township thirty-five north. range thirteen, 
lving west of the Chicago, Rock Island and Pacitie 
Railway Ag 

It is manifest from the terms here ‘emploved 
hy the parties for the pavinent of the S400,000, 
threat the defendants 12 eTTor Were first ic. re. 
celve, iis the proceeds of the snle of the 
ranch anc eattle. the Stilt of SP? OOO) in 
POne\ nicl notes hefore ait \ Were required to 
AECE PH cL payinent Whatever iL ( hicaeo ren ('s- 
tate. It is also equally manifest that the plaimtilf 
in eCTror Was TO COnVe, the (Chicago ren estate To 
the defendants im error 1 payvinent of an indebted- 
ness of SIGS.000. which Upon a certain contingene, 
would be due from him to them. to-wit: pon the 
CONTINENCE) that the ranch sna cattle should he 
ascertained fo he ot the value of SLOS.O00 in) CY "ess 
of the S252 O00 to he part 1 money ania notes, 
But this contingency never happened, and. there- 
fore, this indebtness never accrued. and there was 
he Indebtness ot) which to apply the pavinent of 
the Cook County land. The foregoing considera- 
tions would dp pear to hye absolutely conelusive 


against the construction contended for by plaintiff 


In error. 


Vv. 

The only other construetion of which the con- 
tract is susceptible, is that contended for by the de- 
fendants 1 error and ndlopted by the trial court. 
This construction, we submit, is abundantly sup- 
ported both Hy reason and authority, It is con- 
tended by defendants in error that the contract in 
question Is it stp contract for the sale of the 
ranch, ranch outfit and eattle therein desertbed, and 
not a cross-contract for the purchase of lancl yy 
defendants in error. This) proposition we think 
abundantly supported Dy the following authorities: 

C'room vs. Lediard, 2 M. & K. 251. 
Atchison vs. Smith, 14 M. & W. 595. 


Me Land sos, Whitin Mw. or lowa 60. 


The contract was a mere sale and conveyance 
of personal Property : suniel Pheot gad ¢ xchange or barter 
of properties. 

Where property is taken at a fixed money 
price, the transfer amounts to a sake, whether the 
properly Is tT bye patel for i Trheotne’\ or roods, 

Pi ard PS. Met ormick, 1] Michigan, dé. 
Herrick vs. Carter, 56 Barb. 41. 
Butcher vs. Carlile, 12 Gratt. 523. 
Crockett vs. Moore. 3 Sneed (Tenn.) 145. 


The nature and character of the instrument 1s 
not altered or changed in the slightest degree by 
the fact that a part of the purchase money may he 


paid 11) land. 1} the tertus of the contract the 
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plamitilf in error acknowledged himself indebted to 


defendants in error in the sum of STG6S.000,00, 
oe Be 


:, , 
Willeh ne acre ec ic. pret Got) Zl Chih Certain Ih) COVEY : 


° ! } e ‘ ’ . ry* 
me the real estate in Cook County. Die COHVGY- 


a if i ‘ 
. ’ ’ ; | (° ? . ? 
nnce Of the tahad, thererore, Was Clesiole tO be a 
. > al , 
payinent, a payment of an existing indebtedness, 


\ . : : a*s { ee } . : . ° ; 
Anvthine is it pree\V Prbedil Willch the parties mores 


Jlotinan ati Walker. 20 Garratt. ol. 
‘Thus bi Ine then a eontract for the Sle nid 
conveyance of the mined nid enttle. nid not a Coll. 


’ 


rite for the purchase of the Cook County leanicl. (yy 


an exchange of properties, it must follow as a log 
herd ane inevitable conclusion t hist defendants i 
error were under no obligation to pay plamtit in 
error S168,000,00 for the Cook County land, or to 
ACCEPT il CONVEY aAnee of the SilThLle, The CONTINGENCY 
Upon which the indebtedness of S16S.000) from 
plaintiff in error to defendants in error was expected 
to necrue having never Arisel, the pravrnrent 1h leanel 
hever ly Cane due, But CVE if the defendants 1 
error had delivered to the plaintiff in error, the 
whole number of cattle named in’ the contract. the 
plamtiff in error, in order to avail himself of the 
privilege of paying the S168,000 in] Cook County 
land, would have been compelled to tender ao con- 
veyance upon the 1th day of July, 18s5. Until 
that day the plamtiff in error had the option of pay- 
ing the amount either in money or land., If from 
cut \ CUUSC he lisacl failed ce tender il wood nicl suth- 


cient conveyance to the land upon the day named 


passe BT AN PE 


, 


in the contract, then the whole sum of S1TGS 000 
would have hecome due anal pavable 1 MWlowey, ana 
the defendants in error would have had the right 


to demand nic silt for the siilne. 

Church vs. Feterow, 2 Penrose & Watts (Penn. ) 

Ol, 

Sessions vrs, Ainsworth, 1 Root (Conn.) 18] 
Trowhrida rs. Hlaleomb, 4 O. State 3s. 
Brooks vs, tlubhard, 3 Conn. ds. 

Jones vs, Gilbert, 13 Conn. 516. 

Bush vs. Canjield, 2 Conn, 485. 

Me Alpine ms. fee, |? Conn. 12%, 

Gregory VS. Me Donnell, & Wend. 435. 

Day vs. Dau. © Wend. 12%. 

West vs. Beech, 3 Cowen 82. 

(lark vs. Pinen, 7 Cowen 6&1. 

Pinen vs. Gleason. 5 Wend, 393. 

Berry vs. Wall, 54 Ala. 446. 

Weiss vs. Maunchchunck Tron C0... Os Pa. St. 

200). 

Stewart vs, Donnelly, 4 Greg. 177. 
: Bi mming Ve, | a. Mer, ri W atts pst), 
Townsend vs. Well, 3 Day 33l. 

White vrs. Perley, 15 Me. 470. 

Powe’s Adminr. vs. Poves, 42 Ala. 115. 


But the court finds that the plarmmtilf in error 


did not. either on the 15th day of July. 1885, on the 


ranch. or stlisecpiedll ul NK ADSAS ( itv. tender i 


deed Te) defendants in CTror, for either i] whole Or a 
part of the Cook County land, 
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It must follow. therefore, that the whole 


i i i 
nmount of the Indebtedness from plaintiff in error to 
. . ’ ’ . 
defendants In error became due and payable if) 

(* } . . 
money. and that defendants in error were entitled 


to sue for and recovel the Silllie. 


bt) 
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Phe same conelusion will be reached by a con- 

~ — T - +i ‘ tf pesayet vor yy) t | y ft: ; f 

SCLC TUaTLOR Of ne eopntmractl Troth oabhorer stale }reved . 
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yy the ferns of the contract the defendants ll) @T- 

} } } ° ‘oe . ; : : a 

ror sold and conveyed to plamtur in error. the 
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rahich. raheh outnhye. OPses, PIILICS, hows, lenses, l?ttl- 

~ : | » 
provements and 12,500 head of cattle, for the econ. 
srleration of S400 000), Anticipating that riere 


might ben possible excess or shortage in the num- 


; :, . : 
by rPorenttie ne ntioned li The cContriaeyg, this further 


provision Was inserted for the purpose of meeting 


. 


such a contingeney | page 7 of transcript |: 


We sopree to deliver J Oss esion oft “| | of the 


above deseribed property to the said) Edward M. 
MeGillin, on the ranch, on or before the loth day 
of July, 1885, we to pay all ranch expenses, taxes 
and rental on lease, up to date ef deliverv. The 
said Edward M. MeGillin to refund to us all money 
TL Ih) lis On Pegs, bevond date of delivery, 
Should the number of cattle delivered by us to the 
said Edward M. MeGillin exceed 12.500 head. the 
said Edward M. MeGillin is to pay us in cash the 
sum of $25.00 per head for such excess, ino addition 
to the other consideration hereim provided for; and 
should said number fall short of 12.500 head, we 
are to credit the said Edward M. MeGillin on the 
amount herem provided, to be paid at the rate of 
$25.00 per head for such deficit.” 

L nder this contract the court finds | pave 7@ of 
transcript | “that on and prior to the 14th day of 
July, Isso, the defendants in error delivered to 


plawuitiff in error, and plaintiff ih error accepted the 


raneh ana ranch outfit. iis called for and deseribed 


+] 


In said contract, and plaintiff in error took posses- 
sion of the same, and defendants in error also de- 
livered ta plaintiff i error, at the Siiihie time, Pi | 
head of cattle called for I») the contract, which Ciuit- 
tle were then and there accepted by the plaintiff in 
CTror: ana said tL SO+4' head of cattle were the only 
cattle delive rec () - Ha contract: that there Was i 
deficiency of 7,646 cattle in the number ealled for 
I») sand contra t. which ce ficleney, ut the rate of 


S]O]..- 


S200) prer head. amounted to the sum. of 
O50.00, which the plammtiff in error was entitled to 
have eredited pon tf sum of $400,000.00 he was, 
by said contract, to pay defendant in error for said 
ranch, raneh outhnet and ent 
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At the time of the deliverv of the cattle. there 
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remained unpaid on the purchase price mentioned 
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ented. ()F t} s fETii liv? the stilt cy] SP On DOO) WAS 
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to become due and payable, one-half on July 1, 
ISS6. and one-half on November 1, 1886. with & 
per cent interest from date; the remaiming S168, 
; ; 3 
OOO.00 was to be paid in money or land at the O})- 
: : - << a- } ~ ) f° ' 
tion of plaintiff in error on the 15th day of July, 
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i885. and was. therefore. a cash or down payment 
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lost certain! f this credit bad been a volun- 


tary payment, and not one arising 1D spnovitum. It 
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of the indebtedness falling due in July and Novem- 
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ber. INANG. Xo debtor eoulad he compelled ‘ah ae 
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Cgtiire rOnpoaAVY Aa GC byt before lf became (file by the 

terms of the contract hich created it. ana lia) cred- 

. a ] ‘ ‘ ie hii 

MPO Collet te recurs (| oO neceypy pray Erbe rn iit iis 
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qebt became aue, Phe eredit then should be ap) 
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hment of the indebted- 
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liess Thred «tue. 1 t | e terms of] the contract the 
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STOS OOOO) became due ‘adil pavable 11) PrpeotIe’\y cot’ 
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extinguishing said indebtedness, should be applied 
upon the indebtedness falling due in July and No- 
vember, ISS86. reducing said indebtedness from 
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TRANSCRIPT OF RECORD. 


| SUPREME COURT OF THE UNITED STATES. 
| OcTOBER TERM, 1888. 
| No. 3 SZ 


ete - Aen. tk NR A te A 


WILLIAM H. ROBERTSON, COLLECTOR OF THE PORT 
OF NEW YORK, PLAINTIFF IN ERROR, 


vs. 
OTTO GERDAN. 
| 


| IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 


a 


LS ETO 


FILED AUGUST 19, 1886. 


ROBERTSON, COLLECTOR. VS. GERDAN. 1 


I UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the cireuit court of 
the United States for the southern district of New York, greeting : 


Beeause in the records and proceedings, and also in the rendition of the 
judgment of a plea which is in the said circuit court before vou, between 
Otto Gerdan, plaintiff, and William H. Robertson, defendant, a manifest 
error hath happened to the great damage of the said William H. Robert- 
son, as by his complaint appear. We being willing that the error, if any 
hath been, should be duly corrected, and full and speedy justice done to 
the party aforesaid in this behalf, do command you, if judgment be therein 
given, that under vour seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that you 
may have the same at Washington on the second Monday of October, 
eighteen hundred and eighty-six, in the said Supreme Court, to be then 
and there held, that the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done thereon to correct 
that error what of right and according to the laws and customs of the 
United States should be done. 

‘Witness the honorable Morrison R. Waite, chief justice of the said 
Supreme Court, the 20th day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-six. 

Timorny GRIFFITH, 


Ck. 
The foregoing writ is hereby allowed. 
[SEAL. | Appison Brown. 
9 (Indorsed :) 9623. U.S.Supreme Court. Wilham H. Robert- 


son, plaintiff in error, against Otto Geidan, defendant in error. 
Writ of error. Stephen A. Walker, attorney for plaintiff in error. Due 
service of copy of the within is hereby admitted, this 20th day of May, 
1886. Chas. Curie, atty. for deft. in error. 


UNITED STATES OF AMERICA, 

Southern district of New York, 83: 

[, Timothy Griffith, clerk of the circuit court of the United States 

> of America for the southern district of New York in the second 

circuit, by virtue of the foregoing writ of error, and in obedience 
thereto, do hereby certify that the following pages, numbered from four 
to thirty-four, inclusive, contain a true and complete transcript of the reec- 
ords and proceedings had in said court in the case of William H. Robert- 
son, plaintiff in error, against Otto Gerdan, defendant in error, as the 
same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York. in the second circuit, this seventeenth day of August, in the year of 
our Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and eleventh. 

(SEAL. | Timoruy GRIFFITH, 
(Tk. 
4868——1 
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4 Swminmone., 


Superior eourt of the city oft New York. 


| Orro GERDAN, PLAINTIFF, ) 
against , No. & 
| WinntaAm TL. Roperrsox, DEFENDANT. } 

| To thie ahore-named dejendant: 


| You are hereby summoned to answer the complaint in this action, and 
| to serve a copy of your answer on the plaintiffs attorney within twenty 
days after the seryice of this summons, exclusive of the day of service, 
and in case of your failure to appear or answer, judgment will be taken 
against you by default for the relief demanded in the complaint. 
Dated New York. M’ch 16. 1885. 
(HAS. CURIE, 
Plaintiff's Attorney, 
(Iihice, No. 4 hvchange Place. Ne wD York City. 


5 (Indorsed;:) No. 1—N. Y. superior court. Otto Gerdan, plain- 

tiff, against William H. Robertson, defendant. Summons. Chas. 
Curie, plaintiff's attorney, 44 Exchange Place, New York City. Due 
service hereof admitted, this 16’ day otf M’ch, 1885. 


f) Notice of appearance and de mand, 
N. Y. superior court. 


QOrro GERDAN 
PETSURS 


WittiAM H. Roperrson, ) 


You will please take notice that I am retained by and appear as attor- 
ney for the defendant in this action, and demand service of a bill of par- 
ticulars of the plaintiff’s claim herein, and a copy of the complaint and 
all papers in this action, upon me, at my office in the United States court 
and post-ofttice building, in the city of New York. 

Yours, Enint’ Roor, 
United States Atty, Atty for Defendant. 
To C. Curtg, Esq., Atty for Plaintiff. 
NEw York, March 19, 1885. 
(Indorsed :) 9623. N.Y. superior court. Otto Gerdan versus 


William H. Robertson. Notice of appearance, Elihu Root, U. 
S. attorney, att’y fordef’t. To C. Curie, esq., plaintiff’s att’y. 


~] 


8 (ertiorart. . 


The President of the United States of America to the judges of the supe- 
rior court of the city of New York, greeting : 


We, for certain reasons, being desirous that our circuit court 

1. s.] of the United States for the southern district of New York, in 
the second circuit, shall be certified of a certain cause com- 

menced before you against William H. Robertson, defendant, 
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by Otto Gerdan, plaintiffs, do therefore command you that the record and 
proceedings in the said cause you distinctly and openly send to the said 
circuit court, at the city of New York, on the 31st day of March, 1885, 
as fully and amply as the same are remaining before you, by whatever 
names the said parties may be called therein, together with this writ, that 
our said court may cause to be further done thereupon what of right ought 
to be done. 

Witness Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court ot the United States, the 25th dav of March, in the year one thou- 
sand eight hundred and eighty-five. , 

Timorny Grirrivu, Clerk, 
kKninv Roor, 
nited States Attorney, Attorney for Dee ndant. 


9 (Indorsed:) 9623. U.S. cirenit court. Otto Gerdan vs. Will- 
iam H. Robertson. Copy certiorari. Elihu Root, U.S. attorney, 
attorney for defendant. 
Take notice that the within is a copy of a certiorari this day issued out 
of the cireuit court of the United States for the Southern district of New 
York. New York, Ma’h 25, 1885. Yours, Stephen A. Walker, U.S. 


attorney, attorney for defendant. To C. Curie, ed. plaintiff's attorney. 
10 Complaint. 
Cireuit court of the United States for the southern district of New York. 


Qyrro GERDAN, PLAINTIFF, } 
against . 
Winttram H. Roperrson, DEFENDANT. } 


Plaintiff complains : 

Ist. That defendant was, during the time hereinafter named, collector 
of customs of the United States, at the port of New York. 

2d. That plaintiff was, during said times, in trade under the name of 
Otto Gerdan, and, as such, duly imported and entered at the port of New 
York the goods described in the bill of particulars annexed. 

3d. The defendant, as such collector, exacted from plaintiff as and for 
duties thereon, and plaintiffs, in order to obtain said goods, was compelled 
to pay, and did pay the sum of eleven hundred & eighty ;°;°, dollars 
in excess of the amount required by law. 

ith. That plaintiff filed with said defendant due and timely protests, in 
writing, upon each entry of said goods against his decision exacting such 
duty, setting forth distinctly and specifically the grounds of objection 
thereto, and also as above stated. 

5th. That plaintiff made due and timely appeals in each case to the Sec- 
retarv of the Treasury, who has affirmed the decision of defendant as to 
certain of said entries, and as to the rest of said entries has neglected to 
answer said appeals, avd more than ninety days had elapsed since said un- 
answered appeals, when this action was commenced. 

6th. That the bill of particulars, hereto annexed, states for each importa- 
tion separately the date of entry at the custom-house, of the payment of duty 
in excess, of the filing of the said protests, of the appeal to the Secretary of 


bi iy 


GERDAN. 
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the Treasury, and of his decision thereon, together with the other particu- 
lars required by law, and is made a part hereof. 

7th. The said sum, so exacted as aforesaid, has never been repaid to 
plaintiffs, and is still due and owing to him. 

Wherefore, plaintiffs demand judgment against defendant for eleven 
hundred and eighty +°,°, dollars, with interest on the several sums named 
in the bill of particulars, from the several dates of payment as appear 
thereby, together with the costs and disbursements of this action. 

CHAs. CURIE, 
Attorney for Plaintiffs. 
1] (Indorseds) 9625. U.S. eireuit court. Otto Gerdan, plaintiff, 
against William Hl. Robertson, defendant. Complaint. (has, 
Currie, plaintiff's atrornev, 44 Exchange Place, New York City. 
Due service of a copy hereof admitted, this 13 dav of Ap’l, 1885. 
Kuint’ Roor, 


12 
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York. 


ticulars. 


Otto Gerdan against William H. Robertson. Bill of par- 
New York, Ap/. 13th, 1885, 

To Dimeie Roor, Ksquire, 

Defe ndant’s Atforney. 

Sin: Please to take notice that this action is brought to recover duties 
legally exacted by the defendant, as collector of customs at the port of 
New York, and the within is the plaintiffs bill of particulars, : 

CHAS, CURIE, 
Plaintiff's Attorney, 
4 Keachange Place. New York Cy, 


Due service hereof admitted this 18th dav of Ap'l, LS85. 
kouinu Roor. 
CS. At®y, Defendant's Attorney. 
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,KOBERTSON, COLLECTOR, VS. GERDAN. 
14 Answer. 
Cireuit court of the United States for the southern district of New York. 


Orro GERDAN 
PETRUS ‘ YH, 


WittiaAmM H. Rorertsonx, coLLECTOR, ETC. } 


The defendant answers to the complaint as follows : 

[. He denies that the true duty or that the true and lawful rate of duty 
op the goods referred to in the complaint was as stated in the complaint ; 
and he denies that the plaintiff was compelled to pay or did pay defendant 
as collector or otherwise the sum stated in the complaint or any sum in 
excess of the amount required by law as duties upon the said goods, or 
that any sum of money unauthorized by law was exacted as duties on said 
voods or otherwise. 

II. He denies that the plaintiff filed with defendant any protest or pro- 
tests In writing in which the grounds of objections to the exaction of duties 
on said goods were distinctly and specifically stated, 

II. He denies that the sum stated in the complaint or any sum is now 
due and owing the plaintiff. 

IV. He denies that he has any knowledge or information sufficient to 
form a belief as to whether the goods alleged in the complaint to have 
been imported at the times therein mentioned were in fact such goods as 

are described in the said complaint. 
Ld V. And further answering, defendant alleges that all moneys 
received by him from the plaintiff in respect of the importations in 
the complaimt alleged to have been made were demanded of plaintiff and 


. were by plaintiff voluntarily paid to him in his capacity as collector of 


customs, as and for duties due, the United States on imported merchandise 
and were forthwith, betore the commencement of this action and before the 
receipt by defendant of any protest or objection on the part of the plaintiff, 
paid over by the defendant in his official capacity aforesaid to the United 
States and placed beyond his control. 

VI. And further answering, defendant alleges that all moneys received 
by him from the plaintiff in respect of the importations in the complaint 
alleged to have been made, were sums due from plaintiff to the United 
States as duties according’ to the rate of duty imposed by law upon arti- 
cles of merchandise imported by plaintiff and assessed with duty, and no 
other Stitlis than duties regularly assessed and ascertained and liquidated 
according to law upon the -plaintiff’s entry thereof were collected or 
received by defendant from the plaintiff, 

Wherefore defendant demands judgment, that the complaint be dis- 
missed with costs. 

WintniAM DorsHEIMEeR, 
l nited NStater dtlorney, Attorney for thre Def ndant, 


(Indorsed :) Copy. 96233. . I circuit eourt, south ri district of 
New York. Otto Gerdan vs. W. H:. Robertson, collector, ete. Answer. 
William Dorsheimer, United States attorney, attorney for defendant. 

Due service of a copy of the within answer is hereby admitted. New 
York, Sept. 23d, 1888. Chas. Curie, plaintiff's attorney. 
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16 Minutes of trial. 


At a stated term of the cireuit court of the United States of America 
for the southern district of New York, in the second circuit, held at the 
United States court rooms, in the city of New York, on Thursday the 
17th day of December, in the year of our Lord one thousand eight bun- 
dred and eighty-five. 7 

Present: The Honorable Hoyt H. Wheeler, sitting as cireuit judge. 


QOrTro GERDAN 
rs. . 96°}. 


W. H. Roperrson, } 


Now comes the plaintiff by Stanley ‘ ‘larke & Smith, esqs., his attorneys, 
and moves the trial of this cause; likewise comes the defendant by John 
P. Clark, esq., ass’t U.S. att’y, his attorney. Thereupon a jury is em- 
panelled and the cause proceeds to trial. 


the verdict be for the plaintiff it shall be for the plaintiff generally, sub- 
ject to adjustment at the custom-house under the direction of the court. 
After hearing the evidence of the parties, the argument of counsel, and 
the instructions of the court, the jury retire, and on their return 
7 render a verdict whereby they find for the plaintiff generally. 
[t is ordered that a certificate of probable cause be entered herein, 
and that the defendant have a stay of proceedings herein for thirty days. 
A copy. 
Timorny Grieriti, Clerk, 


Is ( ertificat of adjustment. 
['nited States cireuit court for the southern district of New York. 


N. 8, 9623. Cvstom-Hovse, 
( nllector’s Ofice. May 10, L865. 


Corro CrERDAN 
: > V erdict dated. 
WittiaAmM H. Rowerrson. } 


Nw 


Sir: The adjustment in the above case is as follows: 


Da GU onee scenes ¢coceunds (eemnenadeeendenk 0006 eben an $264.10 
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80 OD 


Respect fully, 
ity 2 KE. L. HeEpDDEN, 
(‘ollector. 


To the Unrrep Srates District Arrorney for the southern dis- 
trict of New York. 


(Endorsed :) 9623. No. 95. Collector, &ec., for the district 
19 of New York reports adjustment of case of Gerdan vs. Robertson. 


Counsel tor the respective parties herein stipulate in open court that if 


— 
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ROBERTSON, COLLECTOR. VS. GERDAN, d 
4) Judgment. 
U.S. cireuit court, southern district of New York. 


Orro GERDAN 
res, No. 9623. 
Wittiam H. Roperrson. } 


The above-entitled cause having been brought on for trial on the 17th 
day of December, LSS5. before the Honorable Hoyt H, W heeler, sitting 
as a judge of this court, and a jury, and a verdict having thereafter been 
found for the plaintiff generally, subject to adjustment at the custom-house, 
and the amount for which plaintiff was entitled to a verdict having been 
thereatter adjusted, as appears by the certificate of the collector of customs 
hereto annexed, and the costs having thereafter been duly taxed ; 

Now, upon motion of Charles Curie, esq., attorney for plaintiff, it is ordered 
and adjudged that the plaintiff, Otto Gerdan, recover of William H. Robert- 

son, the defendant herein, the sum of two hundred and sixty-four 
2] dollars and ten cents ($264.10) damages, thirty-four dollars and 

fifty-five cents ($54.55) interest, and forty-six dollars and eighty- 
five cents ($46.85) costs, making in all the sum of three hundred and 
forty-five dollars and fifty cents ($545.50), and have execution therefor. 

264, 10 


34.55 
46, 


$345. 50 


Judgment signed this 17th day of May, 1886. 
Joun A. SHIELDS, 
Deputy Clerk. 


(Endorsed :) U. 8. cireuit court. Otto Gerdan vs. Wm. H. Robertson. 
Judgm’t roll. Charles Curie, esq., att’y for pl’ff, 44 Exchange Place, N, 
Y. City. U.S. cireuit court. Filed May 17, 1886. Timothy Griffith, 
clerk. 


22 Bill of exceptions. 
Circuit court of the United States for the southern district of New York. 


Orro GERDAN 
rs. ~N. S. 9623. 
WintntiamM H. Roperrson. } 


And afterwards, to wit, on the 17th day of December, 1885, this case 
‘ame on to be tried before the Hon. Hoyt H. Wheeler, district judge of 
the United States for the district of Vermont, duly assigned to hold this 
court, and a jury duly empanelled and sworn to try the issues herein. 

The parties appeared by their counsel, Charles Curie and Stephen G. 
Clarke, for the plaintiffs ; John Proctor Clarke, for the defendant. 

The plaintiff, by his counsel, having opened his case to the jury, offered 
evidence which was admitted to show that in the months of September 
and October, 1882, the plaintiff imported certain ivory pieces for the keys 
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of pianos or organs into the United States at the port of New York, 
which were duly entered at said port on September ll, 1882. and 
( tober }. L882. and also imported the sume or similar articles in 
the year 1884, which were duly entered at said port on January 14, Octo- 
ber 10, and November 3, 1884. That the defendant, as collector of the 
port of New York, levied customs duties upon said goods, imported as 
aforesaid in L882, under Schedule M of the tariff act of June 22nd, 1874, 
as a manufacture of ivory, at thirty-five per centum ad valorem, and also 
levied customs duties upon said goods imported as aforesaid in 1884, under 
Schedule N of the tariff act of March 3, 1885, as a manufacture of ivory, 
not specially enumerated or provided for, at thirty per centum ad valorem. 
The plaintiff duly protested and appealed from such decision of the de- 
fendant to the Secretary of the Treasury, claiming that said goods imported 
in 1882 were dutiable at thirty per centum ad valorem under Sehedule 
M of the tariff act of June 22nd, 1874, as musical instruments, and that 
the said goods imported in 1884 were dutiable at twenty-five per centum 

ad valorem, under Scheduie N of the tariff act of March 3rd, 1883. 
24 us musical instruments. That the Secretary of the Treasury 

affirmed the said decision of defendant. Suit was brought in due 


t 
~~ 


time. 

Plaintiff called as his only witness George W. Clark, who, being duly 
sworn, testified that he was in the employ of plaintiff; that he identified 
the samples produced as similar to the articles which were imported ; 
that they are pieces for the keys of pianos or organs; that they come in 
packages and are matched to certain octaves for certain instruments, to 
wit, organs and pianos, five octaves for organs and seven octaves for 
pianos, and are glued on the keys; that they are sawed and cut in a par- 
ticular shape for that purpose, and are tapered in thickness, so that the 
end meets and the shaft comes in between. 

Q. They are used for no other purpose than for pianos and organ 
keys ?—A. That ts it, sir. 

On cross-examination this witness testified that he had never put them 
on pianos or organs 3 that there are different grades and two sizes of the 

articles in question, 
25 (2. Do you know how they are put on the piano ?—A. Wedon’t 
do that; we sell to the piano makers and key-board makers. | 
have seen it done. They scrape them to make them hold to the wood; 
then they are put on the key-board, and then sawed out and stuck on In 
that way on a large board, and then sawed out, and this, the ivory piece, 
is then glued on top of it, and then it is polished. 

(2. Are the corners rounded off ?—A. We don’t do that; we sell to the 
makers, 

(). Asa matter of fact, don’t you know that the outside corners are 
rounded off ?—A. I have seen it so, yes sir; on the pianos. We are not 
piano makers ; we sell to the piago and key-board makers. 

Detendant’s counsel then moved tor a direction of a verdict in favor of 
the defendant on two grounds, viz: 

Ist. That the imported article was not a musical instrument. 

2nd. That it was not a completed indispensable part of a musical in- 
strument, 

The motion was denied by the court, to which defendant's counsel ex- 
cepted. No other evidence was offered on either side. 
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26 Whereupon the court charged the jury as follows: You see 


what the imported articles are and have heard what has been said 

about them; they are sawed out, tapering and notched; then they go on 

a board, and the board is sawed out so as to leave the keys, as I under- 

stand it. And if you think they are used exclusively for musical instru- 

ments, that is, for pianos and organs, you will return a verdict for the 
plaintiff; if not, for the defendant. 

Counsel for the defendant then asked the court to charge that, in order 
to find for the plaintiffs, they must find that the imported articles are com- 
pleted indispensable parts of a musical instrument. 

The Court. | will leave out the word “ completed Soap put itin just 
that wav, thatis they must be used exclusively for that use and for no 
other purpose, 

To which counsel tor defendant excepted. rs 

The Courr. If they are made on purpose to panos and organs as mu- | 
sical instruments, and no other purpose, then you may returna verdict for ae 
the plaintiff; ifthey are for anv other purpose, return a verdict for the de- 
fendant. 


Counsel for the defendant then excepted to that portion of the 
aa | charge of the court stated as follows : . 
“Tf they are made on purpose for pianos and organs as musical in- bas 
struments and no other purpose, then vou may return a verdict for the . 
plaintiff.” 
Thereupon the jury returned a verdict for the plaintiff, 
And forasmuch as the exception matters and things aforesaid would , 
not otherwise appear by the record, on the prayer of the said defendant , 
by his counsel, I have sett l d. allowed, and signed this bill of exceptions, 4,2 
and 


It is ordered that the same be filed as a part of the record herein with 
like foree and effect as if the same had been reduced to w riting, signed, 
and filed before the catise Wis civen to the jury : 

Witness mv hand this 6th dav of March, 1886. 


Hovr H. WHEELER. 


28 (Endorsed :) 9623. U.S. cireuit court southern district of New 
York. Otto Gerdan versus Wm. H. Robertson. Bill of exceptions, ’ 
William Dorsheimer, United States attorney, attorney for def nel. : 
Due service of a copy of the within is herebv admitted. 
New York —— 188 , , Athy for PPA. 
To Att'y for PU ff. 
[". S. cireuit court. 
iled March &, 1886. Timothis Garithith, clerk. 


wy Lesson vil of krrors. | 
Supreni (Court of the United States. 

‘ . 

Wittiam H. Ropertson, PLAINTIFF IN ERROR, ) ae 
De ’ 
Orro GERDAN, DEFENDANT IN ERROR, ) | 
Afterwards, to wit, on the second Monday of October in the same term 
before the justices of the said court at the Capitol in Washington, comes | 


4{868——2 
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the said plaintiff in error, Stephen A. Walker(his) attorney, and says that 
in the record and proceedings aforesaid there 1s manifest error in this, to 
wit, that by the record aforesaid it appears that the judgment aforesaid in 
form aforesaid given was given for the said defendant in error against the 
said plaintiff in error, whereas, by the law of the land the said judgment 
ought to have been given for the said plaintiff against the said defendant. 

And the said plaintiff pray that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, mav be restored to all things which he has lost by oecasion of 
~ald judgement, VG, 

STEPHEN A. WALKER, 
Attorney for PTH in kvror. 


30) (Indorsed :) 9623. United States Supreme Court. William H. 
Robertson, plaintiff in error, vs. Otto Gerdan, defendant in error, 
Assignment of error. Stephen A. Walker, att’y for plaintiff in error. 
Due service of a copy of the within is hereby admitted this 20th day 
of May, IRRG. 
(HAs. CURIE, 
Atty for Lyfe mn Kkrror. 


CS. errenit court. kiled May 20, 1886. 
Joind i an error. 
31 U.S. Supreme Court. 


WinttiAaw H. Roperrson, PLAINTIFF IN ERROR, ) 
re, 
Orro GERDAN, DEFENDANT IN ERROR. } 


And afterwards, to wit, on the 2nd Monday of October term, 1886, the 
said defendant in error, by Charles Curie, his attorney, comes here into 
court and says that there is no error either in the record or proceedings 
aforesaid or in the giving of the judgment aforesaid. 

_And he prays that the said Supreme Court, before the justices thereof 
now here, may proceed to examine as well the records and proceedings 
aforesaid as the matter aforesaid above assigned for error, and that 


,given may be in all 


Oz the judgment aforesaid, in form aforesaid 
things affirmed, ete. 
CHARLES CURIE, 
Attorney for Defe ndant mn krror. 

(Endorsed:) U. S. Supreme Court. William H. Robertson, plff in 
error, vs. Otto Gerdan, def’t in error. Joinder in error. Charles Curie, 
esq., attorney for def’t in error, 44 Exchange Place, N. Y. City. Due 
service of a copy of the within is hereby admitted. N. Y., June 9th, 
1886. Stephen A. Walker, attorney for pl’ff in error, U. S. cireuit 
court. Jan. 9, 1886. Timothy Griffith, clerk. 
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UNITED STATES OF AMERICA, as: 
‘To Otto Gerdan., greeting : 


\ ou are hereby cited and admonished to be and appear at a Supreme 
(‘ourt ot the U nited states to be holden at Washington, on the second 


Monday of October, eighteen hundred and eighty-six, pursuant to a writ of 


error filed in the clerk’s oftice of the circuit court of the United States 
for the southeren district of New Y ork, wherein William H. Robertson 
is plaintiff in error and you are defendant in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should not 
be corrected, and speedy justice should not he clone to the parties in that 
behalf. 
Dated Mav 20th, 1886. 
| Apptson Brown. 


34 (Indorsed :) 9623. U.S. Supreme Court. Whilliam H. Robert- 
son, plaintiff in error, against Otto Gerdan, defendant in error. 
Citation. Stephen A. Walker, attorney for plaintiff in error. 
Due service of a copy of the within is hereby admitted this 20 day 
of May, 1886. i ; 
CHas. CURIE, 
At y for Def’t wn Krror. 


Oe) (Indorsement on cover:) No. 319. William H. Robertson, col- 
lector of the port of New York, plaintiff in error, vs. Otto Ger- 
dan. S. New York, C.C. U.S. Filed August 19, 1886. 
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Mu the Supreme Court of the lnited States, 


Ocroser Term, 1889. 


Wittiam H. Ropertson. COLLECTOR. 
eqc.. plaintiff in error, 


' 
_ 
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(OiTO (F#ERDAN. 


NO bh. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


Wma. A. Maury, 


4 f ssistant 4 f tlorne y- Gre eC) al. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Iu the Supreme Court of the United States, 


OcTosBer ‘Term, 1889. 


Wiiuiam H. Rosertson, coLLecTor, 
etc., plaintiff in error 4 
| ’ No. 56. 
VS. 
Ortro GERDAN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 


YORK. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


This is an action brought by the defendant in 
error against the plaintiff in error to recover back 
the amount of an alleged excessive exaction of 
duties made by him as collector of the port of 
New York, on certain importations of ivory 
pieces for the keys of pianos and organs. A 
part of these importations was mmde on Septem- 
8687 l 
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ber 11 and October 9, 1882, and the residue on 
January 14, October 10, and November 3, 1884. 

The importations of 1882 were held dutiable 
at 35 per cent. ad valorem, as a manufacture 
of ivory under schedule M of the tariff act of 
June 22, 1874, and the importations of 1884 
were held dutiable at 30 per cent. ad valorem, as 
a manufacture of ivory, not specially enumer- 
ated or provided for, under schedule N of the 
tariff act of March 3, 18838 ( Ree., pp. 7-8). 

The defendant in error claimed that the goods 
imported in 1882 were dutiable at 30 per cent. 
ad valorem under said schedule M of the act of 
1874, and that the goods imported in 1884 were 
dutiable at 25 per cent. ad valorem under sched- 
ule N of the act of 1883 (Ree., p. 8). . 

But the ruling of the collector was affirmed on 
appeal to the Secretary of the ‘Treasury (Rec., p. 
8). Hence this suit. 

The bill of exceptions shows that the plaintiff 
examined a witness who identified the samples 
shown him as identical with the articles imported, 
which he said were pieces for the keys of pianos 


or organs; that they came in packages, and are 


| 


3 
matched to certain octaves for organs and pianos 
and are glued on the keys; ‘that they are sawed 
and cut in a particular shape for that purpose, 
and are tapered in thickness so that the end meets 
and the shaft comes in between,” and are used 
for pianos and organs exclusively. The witness 
also said that before putting the ivory pieces on 
the keys the ivory is scraped, to make the glue 
hold them to the wood. He said he had seen the 
corners of the ivory pieces rounded off (Rece., p. 8). 

The defendant’s counsel moved the court to 
direct a verdict for the defendant— 

1. Because the imported article was not a 
musical instrument; and 

2. Because it was not a completed indispen- 
sable part of a musical instrument. 

This motion being denied, the defendant, by 
his counsel, excepted (Ree., p. 8). 

The judge then charged the jury that if they 
thought the ivory pieces were used exclusively 
for musical instruments, 7. ¢., pianos and organs, 
the plaintiff was entitled to recover, otherwise 
that they should find for the defendant (Rec., p. 9). 
The defendant excepted to the charge in the 


+ 
particulars in which it was incompatible with the 
two grounds on which he had asked the court 


to instruct the jury to find for him (Rec., p. 8). 
The jury returned a verdict for the plaintiff. 


ERRORS ASSIGNED. 


The judgment is erroneous in this: 

(1) That the court refused to charge the jury 
that the ivory pieces were not musical instru- 
ments; and 

(2) That the court refused to charge the jury 
that the ivory pieces were not a completed in- 


dispensable part of a musical instrument. 


ARGUMENT. 


The court below, as we have seen, held these 
ivory pieces dutiable as ‘musical instruments” in 
part under the tariff of 1874 and in part under 
the tariff of 1883. 

The act of 1874 lays a duty of 30 per cent. 
ad valorem on ‘ musical instruments of all kinds,” 
and the act of 1883 lays a duty of 25 per cent. 
ad valorem on ‘‘ musical instruments of all kinds.” 


The origin of the view that Congress, by the 
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words “ musical instruments of all kinds,” meant 
to include the parts of such instruments when 
imported separately and not in a combined whole, 
seems to have been a ruling of Judge Shipman 
in the unreported case of Foote v. Arthur, tried 
probably early in the year 1880. 

The district attorney’s report of this case to 
the Secretary of the Treasury shows that the 
judge told the jury that any part of a musical 
instrument, provided it was complete and indis- 
pensable, was dutiable as a musical instrument. 

The substance of this ruling is also given in 
Treasury Synopsis No. 4453, dated March 13, 
1880, being a letter addressed to the collector at 
New York. It is also there stated that ‘the 
matter having been referred to the United States 
Attorney-General under the requirements of sec- 
tion 1 of the act of March 3, 1875 (18 Stat., 469), 
that officer has advised, under date of the 5th 
instant, that the decision be acquiesced in by the 
Government.” 

The reason of this somewhat strained interpre- 
tation of the plain words of the law is, perhaps, 
to be found ina sort of brief on the subject made 
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by an experienced officer of the customs division, 
which I find on the Treasury files, and which 
says the ruling of Judge Shipman in Foote v. 
Arthur should be acquiesced in, because it seemed 
inequitable that a higher rate of duty should be as- 
sessed on a part of a musical instrument than on the 
instrument itself. In that case it happened that 
there was a greater rate of duty on the part than 
on the whole. It is not said, however, on which 
side the equity would have been if the parts had 
been dutiable at less rates than the combined 
whole. 

Perhaps this is the only reason that can be 
given for the rulings in that ease, and it was 
perhaps the reason given in 8. §. 2415, August 
28, 1875, where it is said that, musical strings 
being essential parts of musical instruments, 
“they should pay no higher duty than the instru- 
ments finished.” 

Qn Mareh 30, 1877 (8S. S. 3176), Secretary 
Sherman instructed the coilector at New York 
that there was ‘no special provision of law for 
parts of musical instruments,” and therefore 


that strings for musical instruments. composed 
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of metal and gut, which have metal as chief 
value, should be classified under Schedule E, as 
manufactures of which metal is a component 
material of chief value.” 

On June 22, 1877, the Department held that 
“ violin bows” were “in no sense musical instru- 
ments, but only parts of musical instruments, 
for which there is no special provision in the 
tariff.” (S. 8. 8274; see also S. 8S. 2925, August 
17, 1876.) 

Can the ruling, that an essential part of a 
musical instrument is dutiable at the same rate 
as the instrument in a completed state, be sup- 
ported tinder the tariffs of 1874 and 1884, both 
of which lay the same rate of duty on “ ear- 
riages and parts of carriages,” on “ chronometers 
and parts thereof,” and on ‘clocks and parts of 
clocks.” 

If Congress had intended to prevent what is 
‘alled the inequitable result of leaving a part of a 
musical instrument possibly dutiable at a higher 
rate than the whole thing, it is fair to presume 


they would have assessed a duty on musical in- 


struments and parts there of as in the other cases 
mentioned. 

But, again, it has been held since Foote v. 
Arthur that a part of a musical instrument, to be 
dutiable as the whole, must, first, be indispensable, 
and, secondly, completed. 

This settled rule the trial judge disregarded, 
for it was clearly in evidence, by the plaintiffs 
own witness, that the imported ivory pieces 
needed to be roughened on the under side to make 
the clue hold them the better to the wooden keys. 

It is submitted that the judgment should be 


be reversed 


Wa. A. Maury, 


Assistant Attorney-General. 
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Supreme Court of the United States. 


WituiaMm H. Roperrsoyn, Collector of 
the Port of New York. Plaintiff i 
Error, October Term, 1889. 
AGAINST No. 56. 


Orro GERDAU. 


The defendant in error imported at the port of New 
York in the years 1882 and 1884 certain pieces of 
ivory for the keys of pianos or organs. They came in 
packages and matched to certain octaves for certain in- 
struments, to wit: Five octaves for organs and seven 
octaves for planos. They were sawed and cut ina par- 
ticular shape for that purpose, tapering in thickness so 
that the ends would meet and the shaft come in be- 
tween. They are used for no other purpose than 
piano and organ keys, and are glued on the keys. The 
importations of 1882 are subject to the provisions of the 
Revised Statutes, and those of 1884 to the Tariff Act of 
March 3, 1883. 

The Collector, the plaintiff in error, assessed a duty 
of 35 per cent. and of 30 per cent. ad valorem upon the 
goods in question as manufactures of ivory under 
Schedule M. of the Revised Statutes, and Schedule N. 
of the Tariff Act of March 3, 1883, which the importer 
paid under protest, claiming them to be dutiable at 30 
per cent. and 25 per cent. ad valorem under the same 
acts as medical instruments. 

Counsel for the plaintiff in error asked the Court to 


direct a verdict on the following grounds: Ist, that the 
importe d article was not a musicalinstrument ; 2d, that 
it was not a completed indispensable part of a musical 
instrument: which the Court denied, and submitted to 
the jury the question whether the imported articles 
were used exclusively for musical mstruments. 

The evidence being closed, counsel for the plaintiff in 
error asked the Court to charge that, in order to find 
for the plaintiff, the must find that the umported 
articles are completed indispensable parts of a musical 
instrument. 

THe Court: L will leave out the word * completed % 
[ put it in just that way, that is, they must be used ex- 
clusively for that use and for no other purpose. 

To which counsel for defendant excepted. 

Tue Courr: Lf they are made on purpose for pianos 
and organs as musical instruments, and no. other pur- 
pose, then you may return a verdict for the plaintiff ; if 
they are for any other purpose, return a verdict for the 
defendant. 

Counsel for the defendant then excepted to that por- 
tion of the charge of the Court stated as follows : 

ao) they are made on purpose for planos and Organs 
as musical instruments and no other purpose, then you 
may return a verdict for the plaintiff.” 

The jury returned a verdict for the original plaintiff, 
the defendant in error here. 


POINTS. 
I. 


The contrasting provisions are “manufactures of 
ivory” and “‘ musical instruments of all kinds.” 

In Schedule E of the Act of 1846 (9th Stats. at L.. 
p. 47, middle) we find the same enumeration of “ mu- 


sical instruments of all kinds” and “‘ manufactures of 
ivory.” 

Prior to 1857 the Treasury Department in respect to 
this enumeration had decided as follows : 


“Musical Instruments. Parts thereof, or articles 
appertaining thereto, and which cannot be used for any 
other purpose, such as bows, tail-pieces, bridges, pegs 
or SCTC WS for violins. or mouth-pieces or keys for wind 
instruments, and all other articles or parts necessary to 
render the instrument complete and fit for use, provided 
they are not otherwise specified in the tariff, come 
within the provision in Schedule E of the tariff admit- 
ting at a duty of 20 per cent. musical instruments of all 
kinds and strings for the same, although the date of 
importation of such articles, or parts, may be distinct 
from that of the body or frame of the instrument.” 


In the General Regulations of February 1, 1857, at 
page 575, it announced this construction to all revenue 
officers and to every one interested, and the action of 
the Department from that time until quite recently has 
in the main been in accord therewith. 

Under the Revised Statutes in foree prior to 1883, 
the Department modified its previous rulings, but an 
action was brought to trial upon protest against such 
change, resulting in favor of the plaimtiff, and in view 
of that decision the Secretary of the Treasury on the 
13th of March, 1880, issued the following instructions 
to collectors of customs: 

“Srr—It has been heretofore held by the Depart- 
ment that separate parts of musical instruments, such 
as violin bows, bridges, tail-pieces, finger-boards, guitar 
heads, portions of musical boxes, violin and guitar 
strings, &dec., were not dutiable at the rate of 30 per 
cent. ad valorem, under the provision in Schedule M 
for ‘musical instruments of all kinds, but were dutia- 
ble under the provisions respectively for the materials 
of which they were composed, The suit (N.S. 5249) 
of Foote vs. Arthur, which involved the questions as to 
the rate of duty on such goods, was lately tried at your 
port and resulted in favor of the plaintiff, the effect of 


the decision being to hold that all the articles men- 
tioned were dutiable at the rate of 30 per cent. ad 
valorem, under the provision for ‘ musical instruments 
of all kinds,’ the Court ruling, as to the proper inter- 
pretations to be placed on such provision, that 1¢ must 
be construed to include ‘an implement or stracture 
artificially constructed and ordinarily used for the pro- 
duction of a succession of musical and harmonious 
sounds, or the complete indispensable parts of such 
structure or implements, artificially constructed, which 
are practically indispensable im the art of music, and 
which are constructed and ordinarily used for the pro- 
duction of musical and harmonious sounds. 

The matter having been referred to the United States 
Attorney-General, under the requirements of Section 1 
of the Act of Mareh 3, 1875, that officer has advised, 
under the date of the 5th inst., that the decision be 
acquiesced in by the Government. 

You are informed that the Department accepts such 
decision of the Court as conclusive upon the questions 
as to the classification of the said parts of musical in- 
struments, and you are therefore directed to cause the 
practice at your port, on future lmportations of such 
merchandise, to conform thereto.” Synoptical Series 
Treasury Decisions No. 4453, Vol. of L880, p. 77. 


With full knowledge of the construction placed by 
the Department of the Treasury and by the Courts, and 
adjudged by the Attorney-General to be correct, 
Congress in 1883 repeated the language of the Revised 
Statutes, which in turn was the language of prior Acts 
from 1846 to 1874. These acts will be found as follows : 

Act of 1846, 0 Stats. at L. 47. 

Act of 1861, 12 Stats. at L. 190. 

Act of 1862, 12 Stats. at 1. 550. 

Revised Statutes (Schedule M.). 478. ° 

Act of 1883, 22 Stats. at L. 513. 

In all of these acts also similar provisions to those 
under which the Collector claims the importations to 
be dutiable, are also found, viz. : 


“ Manufactures of bone, shell. horn. pearl, ivory or 


vegetable ivory” (Act 1846, Schedule C, 9 Stats. at L., 
45). 


“Manufactures of bone, shell, horn, ivory or vege- 
tableivory” (Act of 1861, 12 Stats. at Large,192. Act 
of 1862, 12 Stats. at L., 557). 


“Manufactures of bones, horn, ivory or vegetable 
ivory’ (Revised Statutes, Schedule M., page 474). 


‘* Bone, horn, ivory or vegetable ivory, all manufac- 
tures of, not specially enumerated or provided for in 
this act” (Act of 1885, 22 Stats. at L., 513, Schedule 
N). 


There is no change whatever in the provisions for 
musical instruments until 1883, and as to the im- 
portation in 1883, under that act the question 
is whether the words “not specially enumerated or 
provided for” added in the Act of 1885, takes these 
articles out of the category of musical instruments and 
gives them an independent character of their own, the 
Treasury department having held for twenty-five years 
that the phraseology “ manufactures of ivory ” could not 
do this, and it being in evidence here that these pieces of 
ivory are made and used solely for the keys of pianos 
and organs, and the jury having found that they are an 
indispensable part of a musical instrument of this kind 
without which it could not be what is commonly known 
as a plano or organ. 

It is also to be noted that the Act of 1883 in the 
ivory provision also contains the words “ not specially 
enumerated or provided for in this act,” which words 
were not in the prior acts in similar connection. 


Such being the history of the legislation of Congress 
and the construction given in practical administration, 
and where varied from reversed by the Court, and the 
evil, if evil it was, not corrected by Congress when 
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again legislating on the subject, we submit the importa- 
tions 1n question, essential parts of a musical instru- 
ment. must now be held dutiable as a musical instru- 


ment. 
Mr. Justice Freip, announcing the judgment of this 


Court, savs: 


‘This construction of the department has been fol- 
lowed for many years without any attempt of Congress 
to change it, and without any attempt, as far as we are 
advised, of anv other department of the Government 
to question its correctness, « xcept in the present in- 
stance. The regulation of a ce partment of the Govern- 
» control the construction of 


ment is not, of course, t 
ah act of Conger ss when its meaning Is plain. But 
when there has been a long acquiescence in a regula- 
tion, and by it rights of parties for many years have 
been determined and adjusted, it 1s not to be dis- 
regarded without the most cogent and persuasive 
reasons. 


Robertson Vs, Downing. 127 U. S., 607, 613. 


See further upon this pomt Hahn vs. United States, 
1O7 U.S... 402. 406. in which the Court refer with ap- 
proval to United States vs. Pugh, 99 U. S.. 265. quot- 


, 
neg: 
Bk 


“ In the ease of a doubtful and ambiguous law, the 
contemporaneous construction of those who have been 
called upon to carry it into effect is entitled to great 
respect (Edward's Lessee Vs. Ly rby, 12 W heat.. 210), 
and where this Court refused to interfere with such 
construction after it had been acted uponh for a long 
time.” 

See also Edwards vs. Darby, 12 Wheat., 
wALL EY 

United States vs. State Bank of North 
Carolina. 6 Pet.. 2%. 

United States vs. MeDaniel, 7 Pet., 1. 

Surgett vs. Lapice, 8 How., 48. 

Smythe vs. Fiske, 23 Wall., 37 

United States vs. Moore, 95 U. S., 760. 

United States vs. Pugh, 99 U.S., 265. 


A, 


Swift Co. vs. United States, 105 U. S., 691, 
HUD. 

United States vs. Hill, 120 U. S., 169, 182. 

United States vs. Philbrick, 120 U. Ss 52 


«+s US, 


5%. 
Brown vs. United States, 113 U. S., 568, 
571. 


See also Burge vs. Smith, 27 N. H., 332. 


II. 


The construction of the statute contended for by the 
importer Is the correct one. 

it is the reasonable and proper construction to he 
given in a case like the present, where there can be no 
doubt the goods were the keys of pianos and organs 
and fitted for no other purpose. 

Suppose all the parts of a piano were imported to- 
gether but not put together. Is it any less a musical 
instrument ? 


III. 


The charge of the Judge was in accordance with 
these views and the judgment should be affirmed. 
STEPHEN G. CLARKE, 
Of Counsel for Defendant in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1888. 


No. 320. 


WILLIAM H. ROBERTSON, COLLECTOR OF THE PORT O 
NEW YORK, IN PLAINTIFF ERROR, 
vs. 


JESSE ROSENTHAL AND SAMUEL ROSENTHAL. 


~ ee 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
SOUTHERN DISTRICT OF NEW YORK, 
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ROBERTSON, COLLECTOR. VS. ROSENTHAL ET AL. l 
] Writ of error. 


UNITED STATES OF AMERICA, 88: 

The President of the United States to the judges of the cireuit court of 
the United States for the southern district of New Y ork, greeting : 
Because in the records and proceedings and also in the rendition of the 

judgment of a plea which is in the said cireuit court before you, between 

Jesse Rosenthal and Samuel Rosenthal, plaintiffs, and William H. Rob- 


ertson, defendant, a manifest error hath happened to the great damage of 


the said William H. Robertson as by his complaint appear’. We being 
willing that the error, if anv hath been, should be duly corrected, and full 
and speedy justice done tothe party aforesaid in this behalf, do command 
you, if judgment be therein given, that, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid with all things con- 
cerning the same, to the Supreme Court of the United States, together 
with this writ, so that you may have the same at Washington on the sec- 
ond Monday of October, eighteen hundred and eighty-six, in the said Su- 
preme Court to be then and there held, that, the record and proceedings, 
aforesaid being Inspected, the said Supreme Court may cause further to be 
done thereon to correct that errgr what of right and according to the laws 
and customs of the United States should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the said Su- 
“preme Court, the 14th day of May, in the year of our Lord one thousand 
eight hundred and eighty-six. 

Timoray Grirrira, Clerk, 


The foregoing writ is hereby allowed. 
Appison Brown. 


? (Indorsed:) 9610. U.S. Supreme Court. William H. Rob- 

ertson, plaintiff in error, against Jesse Rosenthal & ano., defend- 
ants inerror. Writ of error. Stephen A. Walker, attorney for plaintiff 
in error, 


Due service of a copy of the within writ of error is hereby admitted 
this 14 day of May, L886. 
HartTLeEY & CoLEMAN, 
Attorneys for Def ts in Error. 


Unirep STATES OF AMERICA, 
Southern District of New York, ss: 
[, Timothy Griffith, clerk of the cireuit court of the United 

3 States of America for the southern district of New York, in the sec- 

ond circuit, by virtue of the foregoing writ of error, and in obedi- 
ence thereto, do hereby certify that the following pages, numbered from 
four to twenty-eight, inclusive, contain a true and complete transcript of 
the records and proceedings had in said court in the case of William H. 
Robertson, plaintiff in error, against Jesse Rosenthal and Samuel Rosen- 
thal, defendants in error, as the same remains of record and on file in said 
office. 
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In testimony whereof I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York, in the second circuit, this seventeenth day of August, in the year of 
our Lord one thousand eight hundred and eighty six, and of the Indepen- 
dence of the United States the one hundred and eleventh. 

[SEAL | Timortuy Grirritu, Clerk. 


4 SUMMONS, 
Supreme eourt of the State of New York, city and COUTLY ol New York. 


JessE Rosentuan & SAMUEL RoseENTHAL, | 
plaintiffs, | 
against 

WitniaAmM H. RoBertson, DEFENDANT. J 


To the above named defendant : 

You are hereby summoned to answer the complaint in this action, and 
to serve a copy of vour answer on the plaintiffs’ attorneys, within twency 
days after the service of this summons, exclusive of the day of service ; 
and in ease of your failure to appear or answer, judgment will be taken 
against you by default, for the relief demanded in the complaint. 

Dated, New York, March  - L885. 

HARTLEY & COLEMAN, 
| Plaintiffs’ Attorneys, 
Office and post-office address, 62 Wa'l street, New York City. 


5 (Indorsed:) N. Y. supreme court. Jesse Rosenthal & al. 
against William H. Robertson. Summons, Hartley & Coleman, 
piffs. attorneys, 62 Wall street, New York City. 


6 ( omplaint. 


Supreme court of the State of New York, city and county of New York. 


JESSE RosENTHAL AND SAMUEL ROSENTHAL, | 
plaintiffs, | 
against ( 
WittiAM H. Ropertson, DEFENDANT. 

Plaintiffs complain : 

Ist. That defendant was, during the times hereinafter named, collector 
of customs of the United States at the port of New York. - 

2d. That plaintiffs were, during said times, partners in trade, under 
the firm name of J. Rosenthal & Company, and as such duly imported 
and entered at the port of New York the goods described in the bill of 
particulars annexed, 

dd. That plaintiffs in order to obtain said goods were compelled to pay 
the defendant, as such collector, the sum of one hundred and twenty-four 
Foy dollars in excess of the lawful rate of duty on said goods and of the 
amount required by law. 


ROBERTSON, COLLECTOR, VS. ROSENTHAL ET AL. 3 
re 4th. That plaintiffs filed with said defendant due and timely protests, 
Ww in writing, upon each entry of said goods against his decision exacting such 
of duty, setting forth distinctly and specifically the grounds of objection thereto. 
\- oth. That plaintiffs made due and timely appeals on each entry, to the 


Secretary of the Treasury, who aff ‘med the decision of the defendant upon 
certain of said entries, and as to the rest, neglected for more than ninety 
days, as well from the dates of said appeals, as prior to the commencement 
of this action, to decide said appeals. 

6th. That the bills of particulars, hereto annexed, states for each impor- 

k. tation separately, the date of entry at the custom-house, of the payment of 

duty in excess, of the filing of the said protests, of theappeal to the Secretary 
of the Treasury, and of his decision thereon, if rendered ; together with 
the other particulars required by law; and is made a part hereof. 

7th. That said sum, so exacted as aforesaid, has never been repaid to 
plaintiffs, and is still due and owing to them. 

Wherefore, plaintiffs demand judgment against defendant for the sum 
so exacted as aforesaid with interest on the several sums named in the bill 


ul of particulars, from the several dates of payment as appear thereby, together 
LV with the costs and disbursements of this action. 
e ; HartLey & COLEMAN, 
en Attorneys for Plaintiffs. 
7 Bill of particulars. 
Importer, J. Rosenthal & Co. 
Date of— ™ ° Date of— 
= = _ a 
Description of Vessel and whence ’ nlp - 
iT}, goods. impor ted. I — = > Protest 
Invoice. Entry. , = 2 and Decision. 
excessive = = 
duty. se appeal. 
1sa4. 1884. 1FR4. 1884. 1884. 
1. Pins and hair- Donau,fromBremen June 9 July 5 July5-30 $82.80 July 25) Dee. 27 
rk. pina, 44525, 
& BO.s0oom 26.. Assyrian Monarch p< ™ 7\| * F3O, 61.4 ‘* 28 | None. 
from London. 
(Indorsed:) 9610. 2532. Supreme court, city and county of New 
York. J. Rosenthal et al. against William H. Robertson. Complaint and 
bill of particulars. Hartley & Coleman, plffs’ attorneys, 62 Wall street, 
New York City. 
tor Due service of a copy hereof is hereby acknowledged this 19th day of 
March, 1885. 
= Eviau Roor, 
| U.S. Attorney, Atty for Def’t. 
ted ltorney, Atty Jo Def 
ot fal 
, S ( ertirarti. 
ri The President of the United States of America, to the judges of the sup- 
9 reme court of the State of New York, greeting: 
1e oe ; . ae 
We. for certain reasons, being desirous that our cirenit court of the 
United States, for the southern district of New York, ia the second circuit, 
bl 
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shall be certified of | certain Case, commenced before you avainst Wil- 
liam H. Robertson, defendant, by Jesse Rosenthal, & al, plaintiffs, do there- 
fore command you that the record and proceedings in the said cause you 
distinetly and ‘openly send to the said circuit court, at the city of New 
York, on the 31st day of March, 1885, as fully and amply as the same 
are remaining before vou, by whatever names the said parties may be called 
therein, together with this writ, that our said court may cause to be further 
done thereupon what of right ought to be done. 

Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 2oth day of Mareh, in the year one thou- 
sand eight hundred and eighty-five. 

iL. 8] | Timorny Grirriti, Clerk. 

Knie Roor, 
linited States Attorney, Attorney jor Def ndant, 


9 (Indorsed:) 2532. 9610. U. S. cireuit court. Jesse Rosenthal, 
& ano, vs. William H. Robertson. Copy certiorari, Klihue Root, U. S. 
attorney, attorney for defendant. 


Take notice that the within is a copy ofa certiorari this day issued out 
of the eireult eourt of the United States for the southern district ot New 
York. 

New York, March 25, 1885. 

Yours, 
Kinane Roor, 
U. ’, Attorney, Attorney for Doe ndant. 


To Messrs Hartley & Coleman. plaintitls’ attorney, 
10 Ansirer. 
{‘ircuit eceurt of the United States for the southern distriet of New York. 


JESSE ROSENTHAL AL. 
rePNUA 


WitiiaAM H. Roperrson, coLLecror. Erc. = 4 


The defendant answers to the complaint as follows : 

[. He denies that the true duty or that the true and lawful rate of duty, 
on the goods referred to in the complaint, was as stated in the complaint ; 
and he denies that the plaintiffs were compelled to pay or did pay defend- 
ant as collector or otherwise the sum stated in the complaint or any sum 
in excess of the amount required by law as duties upon the said goods, or 
that any sum of money unauthorized by law was exacted as duties on 
said goods or otherwise. 

II. He denies that the plaintiffs filed with defendant any protest or pro- 
tests in writing in which the grounds of objections to the exaction of duties 
on said goods were distinctly and specifically stated. 

III. He denies that the sum stated in the complaint or any sum is now 
due and owing the plaintiffs. 

[V. He denies that he has any knowledge or information sufficient to 
form a belief as to whether the goods alleged in the complaint to have 
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been imported at the times therein mentioned were in fact such goods as 
are described in the said complaint. 
1] V. And further answering, defendant alleges that all moneysr e- 
ceived by him from the plaintiffs in respect of the importations in 
the complaint alleged to have been made, were demanded of plaintiffs and 
were by plaintiffs voluntarily paid to him in his capacity as collector of 
customs, as and for duties due the United States on imported merchandise 
and were forthwith before the commencement of this action and before 
the receipt by defendant of any protest or objection on the part of the 
plantiffs paid over by the defendant in his official capacity atoresaid, to 
the United States and placed bevond his control. 

VI. And further answering, defendant alleges that all moneys received 
by him from the plaintiffs in respect of the impoertations in the complaint 
alleged to have been made, were sums due from plaintiffs to the United 
States as duties, according tothe rate of duty imposed by law, upon arti- 
cles of merchandise imported by plaintiffs and assessed with duty, and no 
other sums than duties regularly assessed and ascertained and liquidated 
according to law Upon the plaintiff's entry thereof were collected or re- 
ceived by defendant from the plaintiffs. 

Wherefore defendant demands judgment, that the complaint be dis- 
missed with Costs, 

WittiAM DorsHEemMer, 
lnited States Attorney, Attorney for the Defendant. 


(Indorsed :) 2532. 9610. U. S. eireuit eourt, southern district of 


New York. J. Rosenthal al. vs. W. H. Robertson, collector, ete. An- 
swer. William Dorsheimer, United States attorney, attorney for defend- 
ant. 

New York, Aug. 28, 1885, plaintiff's attorneys. 

To Hartley & Coleman, plaintiff's attorney. 


|}? Minute g of trial. 


At a stated term of the cireuit eourt of the United States of America 
for the southern district of New York, in the second cirenit, held at the 
United States court-rooms in the city of New York, on Wednesday, the 
l6th day of December, in the vear of our Lord one thousand eight hun- 
dred and eighty-five. 

Present: The honorable Hoyt H. Wheeler, sitting as cireuit judge. 


JESSE ROSENTHAL ET AL. ) 
r. GOH10), 
WittiaAmM H. Ropertson. } 


Now come the plaintiffs by Hartley & Coleman, esq., their attorneys, 
and move the trial of this cause ; likewise comes the defendant by Samuel 
b. Clarke, esq., ass’t U.S. att’y, his attorney. Thereupon a jury is em- 
paneled and the cause proceeds to trial. After hearing the evidence of the 
parties, the argument of counsel, and the instructions of the court, the 
jury retire and on their return render a verdict whereby they find for the 
plaintiffs, subject to adjustment at the custom-house under the direction 
of the court. 
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13 It is ordered that a certificate of probable cause be entered 
herein and that the defendant have a stay of proceedings on said 
verdict for thirty days, 


A copy. 


Tim’y Grieriru, C7k. 
| | (“One yl lo ¢ nery of pudgme nf, 


U. S. circuit eourt, southern district of New York. 


—~— 
J. RoseNTHAL ET AL. ) 
v. U.S. 9610. 
Wa. H. Roserrson. ) 
On reading and filing the subjoined consent of the attorneys for the 
respective parties to the above-entitled action, and on motion of Hartley 
& Coleman, esq., attorneys for the plaintiffs, it is ordered that the clerk 
of the court enter judgment for the plaintiffs herein for the sum of forty- 
four ,°; dollars, with interest thereon from the 2d day of January, 1886, 
until the date of such entry, together with the costs as taxed by said 
clerk, 
Dated New York, April 50th, 1886, 
Appison Brown. 
orm assented to. 
STEPHEN A. WALKER, é 


U.S. At®y, Atty for Def’t. 
15 Judgme nt, 
U.S. cireuit court, southern district of New York. 


J. ROSENTHAL ET AL. 
?. > No. OO10. 
Wa. H. Roperrson. } 


The above-entitled action having been referred to the collector of cus- 
toms for adjustment of the verdict rendered therein for the plaintiffs De- 
cember 16th, 1885, and the collector having reported to the U.S. attorney 
and attorney for the defendant by letter of January 5th, 1886, that the 
plaintiffs are entitled to receive under said verdict the principal sum of 
forty ;',y dollars, with three ,°,, dollars interest thereon from the date 

of payment thereof until January 2d, 1886, amounting in all to 
16 the sum of forty-four ??, dollars, it is hereby consented that the 

clerk of this court enter judgment for the plaintiffs in said action 
for the sum of forty-four {°° dollars with interest thereon from the 2d 
day of January, 1886, until such entry, together with the costs as taxed 
by said clerk. 

Dated New York, April 3d, 1886. 

Hartrey & CoLEMAN, 
Pl ifs’ Att'y. 
STEPHEN W. WALKER, 
(. 8. Atty and Atty for Deyz’t. 
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Vs. ET AL. 
Therefore it is considered that said plaintiffs do recover against said 
defendant their damages as above assessed, being forty-four dollars and 
two cents and interest thereon since January 2, 1886, being 
17 eighty-eight cents, and also forty-eight Ps dollars for their costs 
and charges by the court now here adjudged to them, with their 
assent, and it is certified that defendant acted in making the exaction 
complained of under the orders of the Treasury Department and had 
probable cause so to do. 
Judgment signed this Ist day of May, 1886. 
JoHN A. SHIELDS, 
Deputy ( ‘Terk. 


Jug@’t..... $44.8 
Interest .. _*s 
RS an is. 3D 

U3. 25 


(Endorsed :) 9610. U.S. cirenit court, southern district of New York. 
J. Rosenthal et al. vs. Wm. H. Robertson. Judgment-roll. Hartley & 
Coleman, atty’s for plffs., 62 Wall st., N. Y. Citw. U. S. cireuit court. 
Filed May Ist, 1886. Timothy Griffith, clerk. 


Is Defe ndant’s hill of exceptions. 
U.S. circuit court, southern district of New York. 


J. ROSENTHAL & AL. 
re. - 9610. 
W. H. Roperrson. } 


And be it rem’bered that afterwards, to wit, on the 16th day of De- 
cember, 1885, this case came on to be tried before the honorable Hoyt 
H. Wheeler, district judge of the United States for the district of Ver- 
mont, duly assigned to hold this court, and a jury daly empanelled and 
sworn to try the issues herein, the action having been brought to recover 
duty alleged to have been illegally exacted by the defendant as collector of 
the port of New York upon certain merchandise imported by the plaint- 
ifs, 

The parties appeared by their counsel, Messrs. Hartley and Coleman 
for the plaintiffs, and Sam’! B. Clarke, ass’t U. S. atto’ney, for the defend- 

ant, and upon the trial the following, among other things, occurred : 
19 It was stipulated on the trial that if the plaintiffs should be 

entitled to recover on the main question raised by their protest 
that a verdict should be entered generally in plaintiffs’ favor, subject to 
adjustment as to formal requisites and to amount at the custom-house 
under the direction of the court. 

Evidence was given tending to show that on or about July 5th and 7th, 
1884, the plaintiffs imported certain iron wire and steel wire hair-pins, 
upon which the collector of the port of New York assessed a duty of 45 
per cent. ad valorem, under that part of Schedule C., see. 2502 of the 
Revised Statutes, which reads : 

“ Manufactures, articles, or wares not specially enumerated or provided 
for in this act, composed wholly or in part of iron, steel,copper, * * * 
and whether partly or wholly manufactured, forty-five (45) per centum ad 
valorem.” 

. 
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The plaintiffs praricl the aniount of duty assessed. ana protested iis fol- 
lows: 


2) Protest. 


New York, July 25, 1884. 
Sin: We protest avast your decision as to the rate and amount of 
duties to be paid on the hair-pins entered by tls for consumption July D 
1884, per Donan 86888, from Bremen, because they are dutiable at 30 per 
cent. ad val. under tariff Schedule E, pins, solid head, or other. 
If not so dutiable they are dutiable under said schedule at the rates per 
pound prescribed for the iron or steel wire of which they are made. 
We pay the excess exacted under compulsion solely to get the goods, 
J. ROSENTHAL AND Co., 
by Harreey AND COLEMAN, 
7 ) AtPyse 62 Wall St. 
CoLLECTOR OF CUSTOMS, 
Ne wv York ( “ty. 


And to sustain the issues upon their part, the plaintiffs introduced 

Leopold Kramer, who testified that he was an importer of faney goods in 

the house of plaintiffs, and that their business was the general 

21 importation of notions, &e., and who identified the invoices and 

entries involved in this action: who also showed that the rate of 

duty upon said hair-pins if classified as Pins, solid head,or others,” would 

not be less than the rate of duty chargeable upon the iron or. steel wire 
from which they were made. 

Witness testified further as follows: These samples are samples of the ar- 
ticles imported, and are known ordinarily as hair-pins. ‘There are also sum- 
ples of various other kinds of pins: one is a crimping pin, one a solid-head 
pin, one a pin with a black head called a bonnet pin, used to fasten shawls, 
also diaper pins. They are made of iron wire and steel wire and have no 
heads at all. Diaper pins and crimping pins have not solid heads. They 
have no heads, 


Cross-examination by Mr, 8S. B. CLARKE, assistant United States 
attorney, 

Some pins have heads but are not solid-headed pins. Bonnet pins 

and shawl pins are pins with heads, but are not solid-headed pins. 
22 Those pins | referring to card] are pins with heads, but are not 
solid-headed pins, 

Q. Are solid-headed pins the ordinary pins that everybody has ? 

Ans. Yes; not everybody. I am familiar with dress pins. I don’t 
know anything about clothes-pins except that there are such things. I 
know there are linchpins and king-pins for locomotives, but they are not 
used for the same purpose as the articles in suit. 

Plaintiffs rest. 

Whereupon defendant’s counsel moved the court to direct a verdict for 
the defendant upon the following grounds, to wit: 

Ist. That in prior laws pins, solid-head or uther,.and hair-pins were 
both provided for, which shews that, as Congress uses the phrase “ pins, 
solid head, or other,” it does not include hair-pins. 
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2nd, That the phrase “pins, solid head, or other,” applies only to pins 
with heads of some kind. 
3rd. Generally; that the evidence does not make out a case for recovery 
by the plaintiffs, 
Which motion the court denied ; to which ruling of the court’s defend- 
ant’s counsel then and there excepted. 
23 The court thereupon charged the jury as follows: 

Gentlemen, if you think these articles are pins, according to 
the common understanding of the class of pins that are known as solid- 
head pins, or other pins, return a verdict for the plaintiffs ; if not, return a 
verdict for the defendant. You may take the case. 

The jury having retired for consultation return a verdict for the plaintiffs. 
And because the matters aforesaid do not appear by the record of this 
case, the court has granted and allowed this bill of exceptions, and has 
signed the same as of December 16, 1885. 
Hoyr H. WHEELER. 


24 (Indorsed:) 9610. U.S. cireuit court, southern dist. of N. Y. 
+. Rosenthal et al. versus W. H. Robertson. Defendant’s bill of 

exceptions. Stephen A. Walker, United States att’y, att’y for defendant. 

U.S. cireuit court. Filed March 25, 1886. Timothy Griffith, clerk. 


2) Assiqnin ni OF erTrore, 


Supreme Court of the United States. 


WriiiamM H. Ropertson, PLAINTIFF IN ERROR, | 
vs. 
JessE ROSENTHAL & SAMUEL ROSENTHAL, | 

defendants in error. j 


Afterwards, to wit, on the second Monday of October in the same term, 
before the justices of the said’ court at the Capitol in Washington, comes 
the said plaintiff in error by Stephen A. Walker, his attorney, and says 
that in the record and proceedings aforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the judgment aforesaid 
in form aforesaid given, was given for the said defendants in error against 
the said plaintiff in error, whereas by the law of the land the said judg- 
ment ought to have been given for the said plaintiff against the said de- 
fendants. 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has lost by occasion of 
said judgment, ete. 

STEPHEN A. WALKER, 
Attorney for Plaintiff in krror. 


(Indorsed:) 9610. United States Supreme Court. William H. Rob- 
ertson, plaintiff in error, vs. Jesse Rosenthal & ano., defendants in error. 
Assignment of error. Stephen A. Walker, attorney for plaintiff in error. 
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Din service ot a COPS ot thy within assionni nt of errors I~ hie retyw ae 
mitted this 14th dav of May. 1886. | 
HARTLEY & COLEMAN, 


Att'y for Defendants in Ei 


17) S. cireuit court. Filed Mav 14. 1886. Timothy Grithth. clerk. 


ya UNITep STATES OF AMERICA, 
re , } } } , ; | , ‘ 
Do od al Rosenthal ana osuNte tr “enti, Vrecting : 
j ; | 4 | ’ } i 4 1 ope “yy ' = | } 
Coty sire merraerryy MEER ate (}thiestils (qi | » tv Ede chp pea i] j lipreme 
Court f fila | nited Ne} | lids. 10) rT hoien iL \\ ishineton. on the <econd \I li- 


dav of Odvctoly m cre teen hundred) and CLUEV-sIX, pursiant to a writ ol 
error, filed in the elerk’s office of the circuit court of the United States 
for the southern district of New York, wherein Wiiliam Hl. Robertson is 
plannitifl in-error and Vou are defendants in error, to show Culise, if an 
thr re ly ' why the pincdornay ai i) Lie =n writ of « rror mentioned shonld het 
be corrected, and speeds iustice should not be done to the parties in that 
behalf, 
Dated, May 14, ISS6. 


ApprIson Brown, 


Os lndorsed :) 9610. U.LS. Supreme Court. William EH. Robert- 
“On. plamtil in error, awainst sdesse Rosenthal & ano. detendants 
in error. Cttation. Stephen A. Walker. attorney for plaintitl in error. 


Due service of a COP of the within eitation Is hereby admitted this 
14 dav of May, LSS6. 
HARTLEY & COLEMAN. 


Atorneus jor Det ndants in krror. 


{ lndorsement oOncover: No. 4 William II. Robertson, colleetor ot 
the port of New York, plaintiff in error, vs. Jesse Rosenthal and Samuel 
Rosenthal. S. New York, C. ¢. U.S. Filed August 19, 1886. 


Se i el 


In the Supreme Court of the Muited States. 


OcroseR TERM, 1889. °; 


| Wiiutram H. RosBertson, COL- : 

: lector of the port of New York, ae 

plaintiff in error, No. 57 | 

va. . fi re, 

"fE JessE RoseNTHAL AND SAMUEL es: 
| Rosenthal. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED =. 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. - 


BRIEF FOR THE PLAINTIFF IN BRROR. 


, gi en ly 
Op Pig 


a 


Iu the Supreme Court of the United States, 


OcTroBeR TERM, 1889. 


Wiitit1AM H. RoBertson, CoL- 
lector of the port of New York, | 
plaintiff in error. ( No. 57. 
Us. 
JESSE ROSENTHAL AND SAMUEL 
Rosenthal. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT OF CASE, 


This action was brought to recover an alleged excess of 
duties exacted by the collector at the port of New York, 
Plaintiffs below imported goods described as “ pins and 
hair-pins ” (pp. 2, 3). 
83551 l 


The goods were classified under the last paragraph of 
Schedule C, act of March 3, 1885 (22 Stat., 501; T. L., 
216), and | duty ot 1.) per centum ad valorem was exacted 
by the collector. 

This paragraph reads : 

Manufactures, articles, or wares, not specially enu- 
merated or provided for in this act, composed wholly 
or in part of iron, steel, * * * or any other 
metal, and whether partly or wholly manufactured, 
forty-five per centum ad valorem. 

The importers claimed they ought to pay only 30 per 
cent. ad valorem, either under Schedule C, which reads, 
Pins, solid head, or other, thirty per centum ad valorem ” 
(22 Stat., 501; T. 1., 209); or, under the paragraph in the 
same Schedule, “at the rates per pound prescribed for the 
iron or steel wire of which they are made.” (See protest, 
p- 5.) 

The only question the trial judge left to the jury was, 
whether “these articles are pins according to the common 
understanding of the class of pins that are known as 
solid-head pins, or other pins” (p. 9; m. p. 23). 

The jury found for plaintiff on this issue. 


SPECIFICATION OF ERROR, 


The court erred in not directing a verdict for defendant 
as requested (see bottom of p. 8 and top of p. 9), upon the 
grounds: 

First. That in prior laws, pins, solid-head or other, 
and hair-pins were both provided for, which shows 
that, as Congress uses the phrase, “ pins, solid-head 
or other,” it does not include hair-pins. 


Second. That the phrase “ pins, solid-head or other,” 
applies only to pins with heads of some kind. 

Third. Generally, that the evidence does not make 
out a case for recovery by the plaintiffs. 


The court denied the motion and defendant excepted. 


BRIEF OF ARGUMENT, 


The articles imported were haii-pins. 

The importers only witness refers to them as “ said 
hair-pins” (p. 8; m. p. 21), and further testifies they “are 
ordinarily known as hair-pins” (p. 8; m. p. 21). 

This evidence is absolutely uncontradicted. 

There is no question of fact, therefore, over whether the 
articles imported were hair-pins or not. The court below 
was bound to accept the fact that they were hair-pins— 
just that and nothing else. 


If. 


Hair-pins are not “specially enumerated or provided 
for” in the paragraph reading, “ Pins, solid-head or 
other,” ete., and as a matter of /aw defendants’ Third re- 
quest should have been granted. 

By reference to the tariff act preceding this (Rev. Stats., 
480; T. 1., 465, old) we find in “ Schedule M, Sundries,” 
the identical designation above, word for word, even to the 
rate of duty, viz: “ Pins, solid-head or other, thirty-five 
per centum ad valorem.” But preceding, in the same 
“Schedule M, Sundries ” (Rey. Stats., 476 ; T. I., 378, old), 


we find “ Hair-pins, made of iron wire, fifty per centum 
ad valorem,’’ | 

By the act of March 3, 1883, “ Pins,” ete., were taken 
out of the schedule of “Sundries,” where they had been, 
and brought forward and placed in the schedule of “ Met- 
als” (22 Stats., 501), using the identical language used 
in the prior act as to pins,” ete. The words,“ Hair- 
pins made of iron wire, etc.,” were omitted in the act of 
1883, and a general clause was added (see last paragraph, 
Schedule C), which distinctly and exactly covers them in 
its description. 

It is plain from the above, that down to the tariff act of 
1883 the words “ Pins, solid-head or other,” did not cover 
“ hair-pins,” 

What right have we to assume, then, that Congress, in 
1883, meant by the words “ Pins, solid-head or other,” 
etc., any more than it had previously meant: by the same 
words ? 

It is submitted whether the language of Mr. Justice 
Davis in Reiche v. Smythe, 13 Wall., 16z, 164, may not 
beapplicable. He says that— 

It is fair to presume, in case a special meaning 
were attached to certain words in a prior tariff act, 
that Congress intended they should have the same 
signification when used in a subsequent act in rela- 
tion to the same subject matter. 

And see opinion by Nelson, Re in De Forest et al. v. 
Lawrence (13 How., 274, 282), where he says : 

When Congress, however, in legislating on the 
subject of duties, has described an article so as to 

identify it by a given designation for revenue pur- 


poses, and this has been so long continued as to im- 
press on it a particular designation as an article of 
import, then it must be treated as a distinet article, 
whether there be evidence that it is so known in com- 
merce or not. It must be taken as thus known, in 
the sense of the revenue laws, by reason of the legal 
designation given to it,and by which it has been 
known and practiced on at the custom-house, 


The evidence shows that there are “ various other 


kinds of pins,” some without heads, some with solid 
heads, and some with heads that are not solid. There 
appear to be also crimping-pins, bonnet-pins, diaper- 
pins, shawl-pins, dress-pins, and clothes-pins. Of all 
these, hair-pins alone were singled out by a prior Con- 
gress and given a separate place, and burdened with a 
separate and higher duty than the others. 

Inasmuch, therefore, as Congress had previously used 
the words, “ Pins, solid head or other,” ete., in such way 
as to show it did not thereby intend to include “ hair-pias,” 
it is fair to presume, that when another Congress in the 
act of 1883, used the same words, it did not intend to in- 
clude hair-pins; and if it did not, the collector was right. 

©. W. CHAPMAN, 
Solicitor- General. 
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UNITED STATES SUPREME COURT, 


OCTOBER TERM, 1889, NO. 57. 


WittiaAM H. Roperrsoy, 
Plaintiff in Error, 


Vs, 


JESSE ROSENTHAL ET AL.. 
Defendants in Error. 


Brief for Defendants in Error. 


The only exception taken was to the refusal of the 
Court to direct « verdict for defendant at the close of 
plaintiff's case (Record, fol. 22). Defendants’ motion 
for such direction was equivalent to a demurrer to evi- 
dence. The record fails to show that all the evidence 
is brought up by the bill of exceptions (Record, fol. 
18, end), but enough appears to show that under the 
stipulation at the trial (Record, fol. 19) the only ques- 
tion was whether hair-pins made of von wire and 
others of steel wire were dutiable under the Tariff Act 
of March 3, 1883, as “pins” or as non-enumerated 
manufactures of iron and steel. 

The motion to direct a verdict for defendant was 
based on three grounds (Record, fol. 22): 

“Ist. That in prior laws pins, solid-head or other, 
“and hair-pins were both provided for, which shows 


— 
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“ that as Congress uses the phrase ‘ pins solid-head or 
“ other, it does not include hair-pins. 

‘9d. That the phrase ' pins, seid, solid-head or 
“ other,’ applies only to pins with heads of some kind. 

“ 3d. Generally that the evidence does not make out 
‘a case for recovery by the plaintiffs.” 

The first ground is untrue as stated. There never 
Was any revenue statute imposing a duty on /air-ping 
generally: Hair-pins made of tron wire were provided 
for, as we shall show, but the hair-pins of stee/ wire in 
this case (Record, fol. 19) have never been dutiable as 
hair-pins under any statute. 

Hence, the Court could not on the first ground direct 
a general verdict for defendant, as asked. 

Elliot vs. Piersol, 1 Peters, 338, top. 
Harvey vs. Tyler, 2 Wallace, 338. 
Beaver vs. Taylor, 93 U.S.. 54. 


By Section 13, Act July 14, 1862 (12 Stats., p. 557, 
middle) provision is made for “ Pins, solid-head or 
other.” In the same section, same page, top, 
‘‘ Manufactures, articles, vessels and wares, not other- 
wise provided for, of 


v 4 s wv. 
: a ve a 


iron, steel * 
or other metal * * * orof which either of these 
metals or any other metal shall be the component ma- 
terial of chief value,” are also enumerated. The rate 
of duty imposed upon each of these enumerations is 
the same, viz., 5%. 

By Section 21, Act July 14, 1870 (16 Stats., p. 264), 
appears for the first time “On hair-pins made of iron 
wire 50°.” 

Title 33, Sched. M, Sundries, Rev. Stats. of 1874, 
consolidating prior statutes, has : 

Hair-pins made of iron wire 50%. 

Pins, solid-head or others, 35°% 

Sched. E, Metals : 
Manufactures, articles, vessels and wares, not 


wise provided for, of iron * * * or other metals, 


&e., 30%. 

The Act of March 3, 1883 (22 Stats., p. 489), enacts : 
Sec. 6. That on and after the first day of July, 1883, 
the following sections shall constitate and be a substi- 
tute for Title 33, of the Revised Statutes of the United 
States. * * * Schedule C. p. 501: “ Pins, solid- 
head or other, 30° a/ valorem,’ and at the end of the 
schedule : 

“ Manufactures, articles and wares not specially 
enumerated or provided for in this act composed wholly 
or in part of iron * * * or any other metal, &c., 
45% ad val.” 

Under the Internal Revenue Acts the enumerations 
were as follows : 

Act of 1862, 12 Stats., 464, Pins, solid-head or other. 
7* oe eelUmmlC ei in, “ 
a) oe ee 

With no separate mention of hairpins in either of 
said acts. 

The most that can be claimed for this legislation by 
the Government is, that from 1870 to 1883 Congress 
saw fit to impose temporarily upon hair-pins made of 
iron wire a duty of 50°¢, and when simplification was 
desired by the Act of 1885 that provision was dropped 
and hair-pins of cron wire, like hair-pins of steel wire, 
fell under the statutory provision that most aptly de- 


scribed them, viz., pins. 


Of De Forest vs. Lawrence, 13 How., 274-282, we re- 
mark : 

The import was dried sheepskins with the wool on. 
Commercially known as “sheepskins.” It never had 
been dutiable as “skins,” but always with a specific 
duty as “ wool on the skin,” and in the same acts, dried 
skins, hides, &c., had been separately dutiable ¢o 
nomine. The Act of 1846 omitted to provide for “ wool 
on the skins,” but did provide for “dried skins, raw 
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hides, &c.” These the Court held were and had always 
been for tanning purposes and had never included wool 
on the skins nor did they in the Act of 1846. 

The commercial designation of sheepskins failed to 
bring them into this descriptive clause of tanner’s stocx 
because their use was not for tanner’s stock. 

Moreover, they had always been treated in the statute 
“as a species of woo! and not as skins. 

This case has nothing todo with the one at bar, 
where pins generally for a long period of time had 
been provided for at one rate of duty, and for a short 
time only, a part of a single variety had a special rate 
imposed on it, and on the repeal of this special rate and 
the re-enactment of the general clause, the part of the 
special variety fell into the original class from which it 


was drawn. 


Reiche vs. Smythe has no application here. 

In that case, by the Act of 1861, there were exempted 
from duty ina single phrase: “ Animals living, of all 
kinds, birds,singing, and other, and land and water 
fowls.” The conclusion here was irresistible, that ani- 
mals, birds ana fowls were regarded by the Legislature 
in the popular sense as clistinct things, each requiring 
to be exempted by its OWh hruime, else why separate 
mention of each for fhe same purpose. 

The language of the decision is carefully guarded. 
Here Congress has provided for pins comprehensively, 
and put a duty on them of 35 °% by name, and yet saw 
fit for a while to put a special duty of 50 % on iron 
wire hairpins, which they could only do by mentioning 
them by name, not because they were anything else 
than pins, but simply on that particular pin they wanted 
to put a duty of 50 % instead of 35 %. 

These pins are ejusdeus generis with other toilet pins, 
and the case of Reiche vs. Smythe is not in point. 

The theory of statutory construction put forth ta the 
learned Solicitor-General cuts two ways. 
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The Act of 1870 differed, “hairpins made of iron 
wire,’ from “ non-enumerated manufactures of metals,” 
just as much as from “other pins,” both of which 
were then existing tariff descriptions of dutiable arti- 
cles. 

And if, because of this temporary special provision 
for iron wire hair-pins, they could never after fall back 
into the category of pins, neither could they lapse into 
non-enumerated manufactures of metals. 

The true construction is, that being pins, they were 
under the Act of 1883, where no mention is made of 
iron wire hair-pins, among the “ other pins” provided for 
in that act, and being so enumerated, they were not non- 
enumerated manufactures of metal. 

That they are pins, the jury have here found them to 
be, and the provision tor pins is more specific than that 
for non-enumerated manufactures of metal. 


As for the second ground of defendant's motion, the 
clause in the law might just as well read, “ solid-head 
or other pins.” 

The only noun in the clause, 


2 pins ” is divided into 
two classes, pins which have solid heads, and “ other” 
pins. 

The popular general meaning of the word pins is in- 
clusive of hairpins. 

Both, Webster's and Worcester’s Dictionaries unite 
in the definition : 

‘“ Hair-pin, a pin used for dressing the hair.” 

We are to assume that the terms of the tariff are 
used in their general and popular meaning by com- 
mercial men, until evidence shows to the contrary. 

Swan vs. Arthur, 103 U.S., 598. 


Whether there was any evidence offered of commer- 
cial designation, the record fails to show. 


The third ground of defendant’s motion is no broader 


¥ 
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than the two above considered, as it sufficiently appears 
by the stipulation (Record, fol. 19), and the defendants 
consent to judgment (Record, fols. 15 and 16), that the 
only question at the trial was, whether a hairpin is 


under the tariff, a pin of any kind. 


The reason of the matter is with us. Toilet pins are 
all for the same general purposes, although embracing 
a great variety of patterns, of different materials and 
of different names. 

Why should they not, for simplicity of administration 
and public convenience be all classified together ? 

Heads are simply contrivances to take hold of when 
inserting or withdrawing the pin and to keep it in 
place. The bridge or nose of a hair-pin performs these 
offices. 

The supposed distinctions in rates of duty between 
pins with hollow heads, solid heads, heads made by 
bending the wire, or no heads at all, is not founded on 
the language of the statute nor any evidence in the 
case, nor oh reason. 


[t is only a tax gatherer’s subtlety. 


There was no error in submitting the case to the 
jury. Samples of the goods imported and of pins 
generally were in evidence (Record, folio 21). 

Whether the meaning of the statute be for the Court 
alone to determine or for the jury to find under the 
instructions of the Court, the application of the statute 
to the goods in dispute was a question of fact for the 
jury. 

Richardson vs. City of Boston, 19 How.., 
270, middle. 


There was a disputed question of fact whether the 
imports were “ other pins ” and it was the duty of the 
Court to submit the evidence to the jury. 

Barney vs. Schmeider, 9 Wallace, 248-252. 
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If different minds acting on the same state of facts 
could draw different conclusions from them, the Court 
must submit the case to the jury. 

R. R. Co. vs. Stout, 17 Wall., 663-664. 


- The charge presented the precise point in dispute 
and there was no exception to it. Judgment should be 
affirmed. 
EpwWARD HAnrtTLey, 
Water H. CoLeman, 
. Counse! for Defendant in error. 
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JAMES C. PENNIE, ADMR, &C., VS. C. REIS, TREAS'R, &C. l 


] UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
supreme court of the State of California, Greeting: 


Because in the record and proceedings, and also in the rendition of 
a judgment of a plea which is in the said supreme court, before you, be- 
tween James C. Pennie, administrator of the estate of Edward A. Ward, 
- deceased, vs. The Treasurer of the Police Lifeand Health Insurance 
lund of the City and County of San Francisco in the decision on the 
validity of a statute of the State of California on the ground of the re- 
pugnancy of said statute to the Constitution of the United States, and 
your decision is in favor of the validity of said statute, a manifest error 
hath happened, to the great damage of the said James C. Pennie, 
administrator, €&c.,as by his complaint appears, and it being fit that 
the error,if any there hath been,should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, you are 
hereby commanded, if judgment be therein given, that then, under 
your seal, ‘distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you 
have the same at Washington, D. C., on the second Monday of 
November next, in the said Supreme Court to be there and then 
held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court of the United States may cause further to 
be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. 
Witness the Hon. Melville W. Fuller, Chief Justice of 
[seaL.] the Supreme Court of the United States, this sixth day of 
September, in the year of our Lord one thousand eight 
hundred and eighty-nine, and of the Independence of the United 
States the one hundred and fourteenth. 


L.S. B. SAWYER, Clerk. 


The above writ of error is hereby allowed. 
W.H. BEATTY, 


Chief Justice, Supreme Court of California. 


2 Indorsed: United States supreme court. James C. Pennie, 

administrator of the estate of Edward A. Ward, deceased, 
plaintiff in error, vs. The Treasurer of the Police Life and Health 
Insurance Fund of the City and County of San Francisco, defend- 
ant in error. Writ oferror. Filed Sept. 12th, 1889. J. D. Spencer, 
clerk, by J. J. Paulsell, deputy. 


Schedule. 
1. Writ of error. 
2 Answer. 


3. Citation. 
4. Bond. 


5. Petition for mandate. 
6. Demurrer. 
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‘) 
7. Minutes of court. 
8. Opinion of court. 
9. Assignment of errors and prayer for reversal. 
10. Certificate of clerk. 
2 The Answer of the Judae s of the S iprenve Court of the State of 


f aliforn 1. 


The reeord and all proceedings of the plaint whereof mention is 
within made, with all things touching the same, contained in a cer- 
tain schedule to this writ annexed, we certify under the seal of our 
said court to the Supreme Court of the United States within men- 
tioned, at the day and place within, as within we are commanded. 

Witness the Hon. W. H. Beatty, chief justice of the supreme court 
of the State of California, this 25 day of September, 188. 

[Seal Supreme Court of California. | 

Attest : J. D. SPENCER, Clerk, 

By FRANK MYERS, Deputy. 


| UnItTeED STATES OF AMERICA, 88: 


To C. Reis, treasurer of the police life and health insuraneed fund of 
the city and county of San Francisco, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the llth day of November, 
A. D. 1889, pursuant to a writ of error allowed in the cause lately 
pending in the supreme court of the State of California, in which 
James C. Pennie, administrator of the estate of Edward A. Ward, 
deceased, is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable W. H. Beatty, chief justice of the supreme 

court of the State of California, this 6th day of Septem- 
[sEAL.] ber, A. D. 1859, and of the Independence of the United 
States the one bundred and fourteenth. 
W. H. BEATTY, 
Chief Justice. 


5 Indorsed: No. 15198. In the Supreme Court of the United 

States. James C. Pennie, administrator of the estate of Ed- 
ward A. Ward, deceased, plaintiff in error, vs. The Treasurer of the 
Police Life and Health Insurance Fund of the City and County of San 
francisco, defendant in error. Citation. Received a copy .of the 
within citation this 6th day of September, 1889. Davis Louderback, 
attorney for C. Reis, treasurer, &c. C. Reis. Witness, Jennie Laird. 
Miled Sept. 12th, 1889. J.D. Spencer, clerk, by J. J. Paulsell, deputy. 


6 Know all men by these presents that we, Alfred Clarke, at 
636 Clay street, and A. Clarke, Jr., at 1715 Broderick street, 
San Francisco, are held and firmly bound unto C. Reis, treasurer of 
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fetes niente niente re 
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C. REIS, TREAS’R, &c. 3 


the police life and health insurance fund of the city and county of 
San Francisco, in the sum of two hundred dollars, lawful money ot 
the United States of America, to be paid to the said C. Reis, his ex- 
ecutors, administrators, or assigns; for which payment, well and 
truly to be made, we bind our heirs, executors, and administrators 
firmly by these presents. 

Signed, sealed, and dated the 10th day of September, one thou- 
sand eight hundred and eighty-nine. 

The condition of the above obligation is such that James C. Pen- 
nie, administrator of the estate of Edward A. Ward, deceased, hath 
prosecuted a writ of error from the Supreme Court of the United 
States to reverse the judgment of the supreme court of California in 
a certain proceeding, No. 13198, wherein said James C. Pennie, ad- 
ministrator, &c., was petitioner and said C. Reis, treasurer, &c., was 
respondent: 

Now, therefore, the condition of this obligation is such that if the 
above-named James C. Pennie, administrator, &c., shall duly prose- 
cute said writ of error with effect and, moreover, pay the amount of 
costs and damages rendered and to be rendered in case the decision 
shall be affirmed, then the above obligation to be void; otherwise 
to remain in full force and virtue. 

ALFRED CLARKE. [skKat. 
A. CLARKE, Jr. hae 


Signed, sealed, and delivered in the presence of— 


STATE OF CALIFORNIA, ] 
. 7 . : , . > AS . 
( ily and ( ounty of San Francisco, j 


-_ 


Alfred Clarke and A. Clarke, Jr., the within named, being duly 
sworn, each for himself deposes and says that he is a resident of the 
city and county of San Francisco, in the State of California, and is 
worth the sum of two hundred dollars, exclusive of property exempt 
from execution and over and above all debts and liabilities. 

ALFRED CLARKE. 
A. CLARKE, Jr. 


Subscribed and sworn to before me this 10th day of September, 


1SS9. 
JNO. J. KENNY, 
Cl rk of the Police Court. 
5 Indorsed: In the Supreme Court of the United States. 


James C. Pennie, administrator, &c., plaintiff in error, vs. The 
Treasurer, &c., defendant in error. Bond on writ of error. Dated 
Sept. 10th, 1889. The form of the within bond and the sufficiency 
of the sureties thereon are hereby approved Sept. 10th, 1889. W. 
H. Beatty, chief justice supreme court of California. Filed Sept. 
12th, 1889. J. D. Spencer, clerk, by Ben. M. Maddox, deputy. 
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9 In the Supreme Court, State of California. 


JaAMEs C. Pennie. Administrator of the Estate of Edward A. Ward. 
Deceased, 
Tue TREASURER OF THE Potice Lire anp HEALTH INSURANCE 
FUND OF THE City AND County OF SAN FRANCISCO. 
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Petition for Writ of Mandate. 


To the honorable supreme court, State of California: 


STATE OF CALIFORNIA, 


( vty and County of San Francisco, f “ss 

Comes your orator, James C. Pennie, who, being duly sworn, de- 
poses and says that Edward A. Ward was appointed a police officer 
of the city and county of San Francisco on the 24th day of Septem- 

ber, 1869. 
10 That said Ward immediately thereafter duly qualified as 
such police officer and entered on the discharge of his duties 
as such police officer, and said Ward continued to hold and oceupy 
said office and to discharge the duties thereof until his death, which 
occurred at said city and county on the 13th day of March, 1889. 

That said Ward was a police officer of said city and county and 
a member of the police force of said city and county at the time of 
his death. 

That said Ward contributed out of lis salary as such police officer 
the sum of $2.00 per month, for each and every month from the Ist 
day of April, 1878, to and including the month of March, 1889, to 
the police life and health insurance fund of said city and county, 
and the total amount of said Ward’s contribution to said fund was 

and is $264.00. 
1] That upon the death of said Ward as aforesaid, it was and 
is the duty of the treasurer of the police life and health 
insurance fund to pay to the legal representative of said Ward 
the sum of $1,000.00. 

That on the Sth day of April, 1889, your orator was duly ap- 
pointed administrator of the estate of said Ward .by the superior 
court of the city and county of San Francisco, State of California. 

That on the 5th day of April, 1889, your orator duly qualified as 
administrator of said estate and letters of administration were 
issued to him,a COpy of which letters are hereto annexed and madea 
part hereof, and such letters have not been revoked and are still in 
force. ° 
That upon the appointment of your orator as such administrator 

there was due to him as the legal representative of said 
12 Ward the sum of $1,000.00, payable out of said fund by the 
treasurer thereof. 

That on the 5th day of April, 1889, your orator demanded pay- 
ment of said insurance from the Honorable C. Reis, the treasurer 
of said fund, and to pay the same said treasurer refused and still 
refuses, 
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That at the time of making said demand there was in said fund 
the sum of $40,000.00 applicable to pay said claim of your orator. 
That by reason of the refusal of said treasurer to pay the said 


just claim of your orator your orator has suffered damages in the 


sum of $100.00. 

That your orator is the party beneficially interested in this pro- 

ceeding, and that he has no plain, speedy, and adequate redress in 
the ordinary course of law. 

13 That at all the times hereinbefore stated the Honorable 
C. Reis was and is the treasurer of said fund, and said de- 

fendant has had and still has in his possession ample funds appli- 

cable to pay the said just claim of vour orator hereinbefore stated. 

Your orator charges that the respondent does not refuse to pay 
said claim of petitioner for want of funds to pay the same, nor does 
the respondent deny that said Ward was a police officer at the time 
of his death, as stated in this petition. 

Nor does respondent deny that said Ward was a contributor to 
sald fund and insured therein as aforesaid. 

But said respondent refuses to pay this claim of petitioner for the 

reason that respondent claims that section 13 of an act to 
14 create a police relief and pension fund in the several counties, 

cities and counties, cities and towns, of the State, approved 
March 4th, 1889, excuses him from paying said claim. 

Your orator respectfully shows that said section of said act isa 
violation of section 1 of article XIV of the Constitution of the 
United States; ard is also a violation of section 13 of article 1 of 
the constitution of California, in so far as said section thirteen of 
said act of March 4th, 1859, seems to forbid the payment of this 
just claim of your orator. 

And this petitioner says that be applies for a writ of mandate 
first to this honorable court instead of to the superior court, because 
the decision in this petition involves the constitutionality of the 
police pension act, chapter 62 of statutes, 1889, approved March 

ith, 1889, because petitioner has been requested by the presi- 
15 dent of the board of police commissioners and the chief of 
police of the city and county to press for a speedy and an 
authoritative decision of this court of final resort. 
JOSEPH NAPHTALY, 
Att'y for Petitioner. 
ALFRED CLARKE, Of Counsel. 


16 Lett rs of Administration. 


[nu the Superior Court in and for the City and County of San Fran- 
cisco, State of California. Department No. 9, Probate. 


STATE OF CALIFORNIA, j 
City and ( ounly of San Franeisco. } 


James C. Pennie, public administrator, is hereby appointed ad- 
m inistrator of the estate of Edward A. Ward, deceased. 
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Witness Wm. A. Davies, clerk of the superior court in and for the 
city and county of San Francisco, with the seal of said court affixed 
this Sth day of April, LSSY. 

By order of the court: 

[SEAL. ] WM. A. DAVIES, Clerk, 
By F. B. Hot GHTON, 
Deputy Clerk. 

STATE OF CALIFORNIA, 
City and County of San Francisco. f 

I do solemnly swear that I will support the Constitution of 

17 the United States and the constitution of the State of Califor- 

nia, and that I will faithfully discharge the duties of admin- 

istrator of the estate of Edward A. Ward, deceased, according to law. 


JAMES C. PENNIE. 


Subseribed and sworn to before me this 5th day of April, 1889. 
KF. B. HOUGHTON, 
Deputy ( ounty f i, rk of the ( ity and f ounty of Nop Francisco. 


Indorsed: No. 8525. In the superior court in and for the city and 
county of San Kraneisco, State of California. Department No. 9, 
probate. In the matter of the estate of Edward A. Ward, deceased. 
Letters of administration. Issued April 5th, 1889, to James C. Pennie, 
administrator. Duplicate filed April 5th, 1889. Wm. A. Davies, 
clerk, by F. B. Houghton, deputy clerk. 


18 STATE OF CALIFORNIA, } 
se , . . ’ ‘ » SS 
( ili and County of san Francisco, j 


James C. Pennie, being duly sworn, deposes and says that he is 
the petitioner in the above-entitled action ; that he has read the 
above and foregoing petition and knows the contents thereof; that 
the same is true of his own knowledge except as to the matters which 
are therein stated on his information or belief, and as to those mat- 
ters that he believes it to be true. 


JAMES C. PENNIE. 


Subscribed and sworn to before me this 8th day of April, 1889. 
[SEAL. | GEO. T. KNOX, 
Notary Publie. 


Indorsed: No. 15198. Supreme court, State of California. James 
Pennie, adm’r of the estate of Edward A. W ard, deceased, 

19 plaintiff, vs. The Treasurer of the Police Life and Health In- 
surance fund. Petition for writ of mandate. Filed April 

l5th, 1889. J. D. Spencer, clerk, by Ben. M. Maddox, deputy clerk. 


20 In the Supreme Court of the State of California. 
JAMES C. PeNNIE, Administrator of the Estate of Edward A. ) 
Ward, Deceased, | 
vs, 
Tue TREASURER, Xe. J 


Now comes C. Reis, the treasurer of the city and county of San 


‘ 
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Francisco, State of California, and the party upon whom was served, 
’ on the 15th day of April, 1889, in said city and county of San Fran- 
cisco, the alternative mandamus issued herein, together with a copy 
of the petition or affidavit herein attached to said mandamus, and 
demurs to the petition or affidavit herein, and for grounds and 
‘auses of demurrer states : 


2) l. 
Ap. That the said petition or affidavit does not state facts sufficient to 
constitute a cause of action or to entitle the petitioner herein toany 
writ of mandate or any relief whatever. 


2. 

That the said act of the Legislature of the State of California, en- 
titled “An act to create a police relief health and life insurance and 
pension fund in the several counties cities and counties cities and 
towns, of the State, passed March 4th, 1889,” is a valid and constitu- 
tional enactment, and the petitioner is not entitled to any writ of 
mandate or relief herein. 

Wherefore respondent prays to be hence dismissed. 

DAVIS LOUDERBACK, 


Altorney for Respondent. 


2 Geo. Flournoy, Jr., city and county attorney of city and county of 
San Francisco. 


22 Indorsed: No. 13198. In the supreme court of the State 

of California. James C. Pennie, administrator of the estate 

of Edward A. Ward, deceased, vs. The Treasurer, &e. Demurrer. 

| Service of the within and a receipt of a copy thereof is hereby admit- 

ted this —. Filed April 25th, 1889. J. D. Spencer, clerk, by J. J. 
Paulsell, deputy clerk. 


93 Extracts from the Minutes of the Supreme Court of the State of 
California. 


James C. Pennie, Administrator of the Estate of Edward A. Ward, ) 


Deceased, Petitioner, | 
| v8. ) 
THe TREASURER OF THE Potice Lire AND HEALTH INSURANCE | 

Funpb, Respondent. 


Joseph Naphtaly, attorney for petitioner. 
Alfred Clarke, of counsel. 


April 26th, 1889.—Cause argued. Petitioner allowed ten days to 
file brief, respondent ten days to answer, petitioner ten days to reply, 
cause to be then submitted. 

Mav 6th, 1889.—-Filed brief of Alfred Clarke for petitioner. 
May 16th, 1889.—Filed brief for respondent. 
May 27th, 1889.—Reply brief of petitioner and submitted. 


§ JAMES C. PENNIE, ADM R, &¢., VS. 


June loth. 1S89.—F iled supplemental brief for petitioner. 
24 Sept. 2nd, 1889.—The prayer of the petitioner is denied 
and the writ dismissed 


McFARLAND, J. 


We concur. 
WORKS, J/. 
THORNTON, J. 
PATTERSON, J. 


28 In Bank. (filed Sept. 2, LSS). )} 


a 


PeNNIE, Administrator, Petitioner, ) 
US, >No. 13198. 
Tue Treasurer, ete., Respondent. } 


This is a petition for a writ of mandate to compel the treasurer of 
the police life and health insurance fund of the city and county of 
San Francisco to pay petitioner, as administrator of Edward A 
Ward, deceased, the sum of one thousand dollars. 

On April 1, 1878, an act of the Legislature was approved in rela- 
tion to the police force of the city and county of San Francisco. It 
provided (section 2), among other things, that the compensation of 
police officers “shall not exceed” $102 per month, and that the 
treasurer “shall retain from the pay of each police officer the sum 
of $2 per month, to be paid into a fund to be known as ‘ The police 
life and bealth insurance fund,’ which shall be administered as is 
provided in sections 9 to 13, inclusive, of this act.” ‘These last- 
named sections provide generally that the mayor, auditor, and 
treasurer of the citv and county shall constitute “the police life and 
health insurance board ;” that such board shall invest the moneys 
of the fund in certain securities, and that upon the death of a 
member of the police foree there shall be paid to his legal repre- 
sentatives by said treasurer the sum of one thousand dollars. 

The said deceased, Edward A. Ward, was a member of said police 
force at and before the time of the passage of said act of April 1, 
1878, and continued to be a member of said force until the time of 
his death, which occurred March 13, 1889. 

But before his death there went into effect an act of the Legis- 
lature, approved March 4 1889, entitled “An act to create a police 
relief health and life insurance and pension fund in the several 
counties, cities and counties, cities and towns, of the State.” This 
act is very comprehensive and has many details. It provides gen- 
erally for a police relief and pension fund and fora board to manage 
it, for pensions to persons over sixty years old who have been in 
the service for a certain period and to those who become disabled 
in the performance of their duties and to the widows or children of 
those who lose their lives in the performance of such duties, for the 
payment of a certain sum of money to the widows or children of 
those who die from natural causes after they have served ten years, 
and for other benefits to nembers of the police force, not necessary 
to be here mentioned. Section 13 of the act provides that “any 
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police life and health insuran e fund or any fund provided by law 
heretofore existing in any county, city and county, city or town, for 
the relief or pensioning of police officers or their life or health in- 
surance or for the payment of a sum of money on their death shall 
be merged with, paid into, and constitute a part of the fund created 
under the provisions of this act.” Section 15 provides that “all 
acts or parts of acts in conflict with the provisions of this act are 
hereby repealed.” Under this act the respondent refuses to pay the 
money demanded by the administrator of the said Ward, deceased. 
The petitioner makes numerous attacks on the validity of said 
last-named act and upon its ether ney to accomplish the purpose 
for which it was evidently intended. We will notice a few of 
them. 

26 I. The main contention of petitioner is that the act 1s in 
violation of the provisions of the Constitutions of the United 

States and of this State that no person shall be deprived of property 
Without due process ol law his contention gwves upon the theory 
that the deceased had a vested property right in the thousand dol- 
lars of public money which the statute had at one time directed to 
be paid to his legal repres ntative upon the happening of the con- 
tingency of his death. Had he died while the law still directed 
such pavinent a diffe rent (jue stion would have been presented. He 
had a mere expectancy which could have none of the elements of 


a vested right until the contingency contemplated D) the statute 
had happened ; but when that event came there was no statute 


which ouve it any significance A public officer, at least one whose 
term and compensation are not prescribed by the Constitution, has 
no eontract by which he can have or hold either his office or his 
salarv against the legislative will. In Miller vs. Kister (68 Cal., 
144) this court say: “ But it is well settled that salaried public 
offices created by the Legislature are not held by contract or grant. 
The Legislature has full control over them, unless restricted by the 
Constitution, and may abolish them altogether or impose upon them 
new duties or reduce their salaries; and such an officer “ accepts 
the office with the direct understanding that during his term of 
office the Legislature may modify or amend the acts concerning 
fees of office without impairing any legal right acquired by him by 
virtue of his election and entry upon the duties of his office.” 
(Miner vs. Solano Co., 26 Cal., 118; see also Attorney General vs. 
Squires, 14 Cal., 15; People vs. Haskell, 5 Cal., 357.) The said act 
of March 4. 1889, therefore did not interfere with any vested right, 
and is not obnoxious to the constitutionai principle invoked by pe- 
titioner. 

II. It is contended that the said act last named did not repeal 
the provision of said act of April 1, 1878, under which petitioner 
claims. It is true that it does not expressly refer to that part of the 
former act and repeal it in terms, but it repeals it by necessary Im- 
plication. “The latter takes place whenever by subsequent legisla- 
tion it becomes apparent that the Legislature did not intend the 
former act to remain in force.” (Christy vs. B. S., Sacramento Co., 
39 Cal., 1.) And it is apparent that the Legislature, when passing 
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the act of 1889, did not intend the act of 1878,so far at least as said 
provision is concerned, to remain .in force. The two acts, with re- 
spect to the matter before us, are utterly inconsistent and cannot 
both stand. The provision of section 24 of article LV of the State 
constitution, about revising or amending a law by reference to its 
title, applies clearly to acts which are in terms revisory or amenda- 
tory of some former act; it does not apply to an independent act. 
When two independent acts are incurably inconsistent and contra- 
dictory there is only one rule to follow, and that 1s to give effect to 
the latest expression of the legislative will. 

‘The two foregoing points are the main ones presented by peti- 
tioner, but his counsel makes one or two other points in his brief, 
and suggests or intimates a number of others which we have no 
time to notice here in detail. We will content ourselves with say- 
ing that, in our opinion, the title of the said act of March 4, 1559, 
is suflicient; that it does not create a “special commission” within 
the prohibition of see. 13 of art. XI of the State constitution ; that 
it is not violative of the prohibitions in the constitution of granting 
an “extra compensation,” ete., to any public officer or increasing 
such compensation or making any gift of public money, and that, 
so far at least as those parts of said act which affect the rights of 
petitioner are involved, we see no legal objection to the validity and 
efficiency of said act. 

The prayer of the petitioner is denied and the writ dismissed. 


McFARLAND, J. 


We concur: 
WORKS, J. 
THORNTON, J. 
PATERSON, J. 


27 [In the Supreme Court of the United States. 


PENNIK, &e., Plaintiff in Error, ) 
7 S. f 
TREASURER, &c., Defendant in Error. j 


Assignment of Error and Prayer for Reversal. 
! Y 


To the honorable the Supreme Court of the United States: 


The plaintiff in error specifies the errors of which he complains 
as follows: . 
The supreme court of California erred— 


One. 


In holding, “This contention goes upon the theory that the 
deceased had a vested property right in the thousand dollars 
28 of public money which the statute had at one time directed 
to be paid to his legal representative upon the happening of 

the contingency of his death.” 
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There is a double error in this statement. 

lst. The petitioner did not so contend. 

nd. This insurance fund is not public money. 

_ First. The issues in our case must be determined by the plead- 

ings. 

Our petition being met by respondent’s demurrer must be taken 
to be true. 

The petition alleges that “ Ward contributed out of his salary as a 
police officer the sum of $2.00 per month for each and every 
month from April lst, 1878, to and including the month of 
March, 1889, to the police lifeand health insurance fund, and 

the amount of said Ward’s contribution to said fund was and is 

$264.00.” 

‘That Ward died on March 13th, 1889, and was a police officer 
and a member of the police force of said city and county at the 
time of his death. 

That petitioner is the legal representative of said Ward. 

That there is due to petitioner as the legal representative of said 
Ward the sum of $1,000, payable out of said fund, by respondent. 

That it was and is the duty of respondent to pay said sum of 
$1,000.00. 

That payment of said sum of $1,000.00 was demanded 
ov by petitioner and refused by respondent. 

That respondent refused to pay said claim on the ground 
that $13 of the act of March ith, 1SSY, Pp. 59. excuses him from 
paying said claim. 

That at the time of said demand respondent had $40,000 in his 
possession applicable to pay this just claim of petitioner. 

These allegations are admitted by respondent to be true.” 

The petitioner claims that on the above-admitted facts Ward had, 
on the 3rd of March, 1889, a vested right in an insurance on his 
life by a solvent insurer for the sum of $1,000.00, payable on his 
death. 


29 


The rights of the insurer and the insured are reciprocal 
Ol and are declared and defined by many statutes and decis- 
ions, and among the rights which Ward possessed on March 
3rd, 1889, was the right to “ resign from the police force for bad 
health or bodily infirmity,” in which case the statute provided 
“there shall be paid to him from said fund the amount of the prin- 
cipal sum which he had contribnted thereto.” 
This right to resign was vested and the right to be paid the 
$264.00 would not vest until the resignation had been offered. 
Ward had the further right to be paid from said fund a portion 
“of his contribution to said fund” in case of dismissal from office 
for incompetency, and if dismissed for crime his forfeiture would 
be adjudged by the judicial power as held in Jeck v. Anderson, 07 
Cal., 201. 
o2 Ward had also a vested right on March 3rd, 1889, to the 
surrender value of his insurance, as defined in §§ 451-"2 of the 
Civil Code, passed April Ist, 15735; pp. §2-~'3 of amendments to 
Codes, 1878. 
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despoiled by an act of the Legislature, which act, being violative of 
the 14th article of the United States Constitution, cannot be held to 
be due process of law, said discrimination being class legislation, 
operating in favor of scme and discriminating against others in 
like circumstances, and thereby invading the substantial right “ of 
Ward and persons in the same class” to an insurance on his life 
which has an instant and present valuation,” as held by this court 
in Carr v. Hamilton, 9 U.S. S.C. R., 296. 

This discrimination against Ward and those in his class 

4] in favor of the pensioners and those in their class all being 

in the same business “is forbidden by the 14th article,” as 
construed by this court in Scon Hing vs. Crowley, 113 U.S. R., 708, 
“and is discriminating legislation in an invidious sense.” 

The police power of the State“ affords no warrant forsuch an ex- 
ercise of the legislative power as should subvert our right” to our 
insurance already paid for to the date of our death. 

“This discrimination is illegal and is a denial of the equal pro- 
tection of the laws, and violates the 14th article United States Con- 
stitution.” 

Because this court has held that “the insured has an equitable 
right to hi ave the amount of his premiums restored tohim.” * * 

“ He is fairly entitled to have the equitable y value of his 
42 policy.” N. Y. +. Stratham, 103 U.S. R., 3: 

The pension bill having made no provision for the can- 
cellation of Ward’s insurance, said Ward remained an insured per- 
son, and upon his death the right to his insurance vested in his 
legal represent itive. 


Five. 

In overlooking the provision of § XI of the police insurance law 
of April Ist, 1878, Statutes, 1878, p. 882, that “in case any police 
officer shall resign from bad health or bodily infirmity there shall 
be paid to him from said fund the amount of the principal sum 
which he shall have contributed thereto.” 


Six. 


[In holding that the Legislature could appropriate the $264.00 of 
salary already earned by Ward and contributed by him to the po- 
lice life and health insurance fund as premiums on the insur- 

43 ance of $1,000.00 on his life. 


Seven. 


In overlooking the provision of the non-forfeiture, life insur- 
anee law passed April Ist, 1878, as § 452 of the Civil Code of Cali- 
lornia. 

(Amendments to Codes 1878, p. 83.) 


Fight. 


In holding that Ward was not insured at the time of his death. 


(“. REIS, TREAS R, &¢. 15 


Nine. 


In applying the doctrine of Miller v. Kister, 68 Cal., 144; Miner 

v. Solano, 26 Cal., 118; Att’y Gen. v. Squires, 14 Cal., 13; Peop. v. 

Haskell, D Cal., Oi, to our case, as We are not seeking to hold office 
or salary against the legislative will. 
Ten. 

In applying to our case the plenary power of the Legislature over 

officers of its creation, which power is prospective as to duties and 

salaries and is not retrospective so as to affect a forfeiture of 

44 a Salary already earned or a life insurance fully paid for. 


Kleven. 


In holding that “the act of March 4th, 1889, did not interfere 
with any vested right and is not obnoxious to the constitutional 
principle invoked by petitioner.” 

The contrary being true that Ward had on March 4th, 1889, a 
vested right in the insurance on his life, not a vested right in sum 
of $1,000.00, but a vested right to resign from the police force “ for 
bad health or bodily infirmity,” and to receive and be paid from 
sald fund the sum of $264.00 which he had contributed thereto. 

He had also a vested right in the net value of his policy, as de- 

fined in § 452 of Civil Code as amended April Ist, 1878, p. 
45 83 of amendments to the Codes of 1578, and said right “ was 

capable of instant and present valuation.” 

Carr v. Hamilton, 9 U.S.S. C. R., 296. 


These rights could not be taken away by an act of the Legislature 
without violating the provision of the Federal Constitution which 
forbids the State to deprive any person of property without due pro- 
cess of law. 

Twelve. 

In not allowing to petitioner the sum contributed by Ward to said 

life insurance fund or such other sum as equity would require. 


Thirteen. 


In holding to be valid § 13 of the pension law of March 4th, 
1889, which denies to us our Insurance which we have paid 
lor. 
46 That in the decision on the validity of the statute of March 
4th, 1889, on the ground of repugnancy of said statute to the 
Constitution of the United States, the decision is in favor of the 
ralidity of said statute, and in the errors above stated the plaintiff 
in error and Edward A. Ward, deceased, have been deprived of prop- 
erty by the State of California without due process of law, and de- 
nied by said State the equal protection of the law, contrary to ar- 
ticle XIV of the Federal Constitution. 

Wherefore the plaintiff in error prays that the decision com- 
plained of be reversed, and that he have such relief as may be 
proper in the premises. 

ALFRED CLARKE, 
Attorney jor Plaintiff in Error. 
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17 Indorsed: In the Supreme Court of the United States. 

Pennie, &c., plaintiff in error, vs. Treasurer, &c., defendant in 
error. Assignment of errors and prayer for reversal. Filed Sept. 
Zist, 1889. J. D. Spencer, clerk, by Ben. M. Maddox, deputy. 


48 In the Supreme Court, State of California. 


JAMES C. Pennie, Administrator of the Estate of Edward A. Ward, ) 
Deceased, Plaintiff, : 

ve | 

Ture TREASURER OF THE PotIce Lire AND Heatta I[NsurR- | 
ance Fund of the City and County of San Francisco, Defend- | 
ant. 


I, J. D. Spencer, clerk of the supreme court of California, do 
hereby certify that the foregoing 47 written pages, numbered from 
| to 47, both inclusive, are a true copy of the record and of all the 
proceedings in the cause therein entitled, and that the same together 
constitute the return to the annexed writ of error, and pages 27 and 
46, hereto annexed, are a true copy of the assignment of error in said 

cause. 
i‘) Witness my hand and seal of the court this 25 day of Sep- 
tember, A. D. 1889. 
| Seal Supreme Court « f California 
J. D. SPENCER, Clerk, 
By FRANK MYERS, 
Deputy Clerk. 


Endorsed on cover: California supreme court. No. 1260. James 
C. Pennie, administrator of the estate of Edward A. Ward, deceased, 
plaintiff in error, vs. C. Reis, Treasurer of the Police Life and Health 
Insurance Fund of the City and County of San Francisco. Filed 
September 30, 1889. 
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Respondent holds this fund not as county treasurer, but as 
treasurer of this insurance fund, and respondent is expressly 
prohibited” by 7 10 of said act of 1878, p. 879, ‘‘from depositing, 
pledging, or in any way parting with the possession of the securi- 
ties, belonging to this fund, except on the order of said board.” 

This fund is not public money, but is the private money of our 
Insurance fund. Yet the court below, in the absence of any 
averment in the pleadings that our fund was public money, and 
without any proof on the subject, (although proof in the absence of 
averment, would not have been admissible) erroneously, as we claim, 
holds this fund to be public money. 

This holding of our court is not supported by the pleadings, for 
the pleadings show that we contributed this $2.00 per month out of 
our salaries, for a life insurance on the terms and conditions pre- 
scribed by said act of 1878, p. 879, and that this fund is not public 
money ut is private money. 

The court below fails to notice the decisions of this court “that 
the insured has a property right in the equitable value of his life 
insurance’ as held in 


N. Y. L. Ins. Co. v. Statham, 93 U. S. R. 
Scammon v. Kimball, 92 U. S., 362. 
Carr v. Hamilton, 9 U. 8., S. C. R., 296. 


On March 4, 1889, the legislature passed the police pension act 
which, as construed by the court below, abolishes Ward's insurance 
and transfers his contribution to the pension fund, and this is done 
without restoring any part of the premium already paid by Ward 
and in plain disregard of art. 1 710 of the U.S. constitution and 
the decisions of this court explanatory of the same and also of the 
non-fortfeiture insurance law, passed April 1, 1878, as we shall 
presently show. Ward died nine days afterwards, and plaintiff in 
error claims the insurance on the life of said deceased. 

Payment has been refused by respondent, although he has $40,- 
000.00 in hand applicable to pay us. 

The federal question whether Ward can be deprived of his prop- 
erty rights in said fund by an act of the legislature is raised by the 
petition in the court below, and the decision being against us on 
the federal question we come here on writ of error to reverse that 
decision. 


Assignment of error and prayer for reversal. 
To the honorable the supreme court of the United States: 


The plaintiff in error specifies the errors of which he complains 
as follows: 
The supreme court of California erred: 


(ne. 


In holding ‘‘ This contention goes upon the theory that the deceased 
had a vested property right in the thousand dollars of public 
money which [28]|* the statute had at one time directed to be paid 
to his legal representative upon the happening of the contingency 
of his death.”’ 


*“Notre.—The bracket numbers in this assignment correspond with the folio numbers 
in the printed transcript. 


There is a double error in this statement. 
Ist. The petitioner did not so contend. 
2d. This insurance fund is not public money. 


First. The issues in our case must be determined by the plead- 
ings. 

Our petition being met by respondent's demurrer, must be taken 
to be true. 

The petition alleges that “ Ward contributed out of his salary as 

a police officer the sum of $2.00 per month for each and every 

month from April Ist, 1878, to and including the month of March , 

1889, to the police life and health insurance fund, and the amount 

of said Ward’s contribution to said fund was and is $264. 

That Ward died on March 13th, 1889, and was a police officer and 

a member of the police force of said city and county at the time 

of his death. 

That petitioner is the legal representative of said Ward. 

That there is due to petitioner as the legal representative of said 

Ward the sum of $1000, payable out of said fund by respondent, 

That it was and is the duty of respondent to pay said sum of 

$1000. 

That payment of said sum of $1000 was demanded [30] by peti- 

tioner, and refused by respondent. 

That respondent refused to pay said claim on the ground that 713 

of the act of March 4th, 1889, p. 59, excuses him from paying 
said claim. 


eet 
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“ That at the time of said demand respondent had $40,000 in his 

possession, applicable to pay this just claim of petitioner.” 

These allegations are almitted by respondent to be true, 

The petitioner claims that oa the above admitted facts Ward had 
on the 3rd of March, 1839, a vested right in an insurance on his life 
by a solvent insurer for the sum of $1,000.00, payable on his death. 

‘The rights of the insurer and the iusured are reciprocal and are 
declared and defined by [31] many statutes and decisions, and 
among the rights which Ward possessed on March 3rd, 1889, was 
the right to ‘‘ resign from the police force for bad health or bodily 

infirmity,” in which case the statute provided ‘‘ there shall be 

paid to him from said fuad the amount of the principal sum which 
he had contributed thereto.” 

This right to resign was vested, and the right to be paid the 
$264.00 would not vest until the resignation had been offered. 
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Ward had the further right to be. paid from said fund a portion 
‘* of his contribution to said fund,” in case of dismissal from office 
for incompetency; aud, if dismissed for crime, his forfeiture would 
be adjudged by the judicial power, as held in Leck v. Anderson, 57 
Cal., 251 [52]. Ward had also a vested right on March 3rd, 1889, 
to the surrender value of his insurance, as defined in 77451-—2 of the 
civil code, passed April Ist, 1878; pp. 82-3 of amendments to codes 
1878. 

The amendments, being passed on the same day as the statute on 
which our insurance claim is based, become a part of our insurance 
law, because the laws of the state will be read together. 

Ward also had on March 3rd, 1889, a vested right to the enjoy- 
ment of the insurance on his life, because ‘‘every person has an 
insurable interest in the life of himself,” ete. 72,763, civil code. 
A policy of insurance upon life or health may pass by transfer, 
will or succession to any person, whether he has an insurable in- 
terest or [33] not; and such person may recover upon it whatever 
the insured might have recovered.” 72,764, civil code. 

‘* A thing, of which there may be ownership, is called property.” 
2654, civil code. ; 
Ward,'as shown by the pleadings, was the owner immediately before 
the passage of the act of March 4th, 1889, of an insurance on his 
life, and not (as our court supposes that we had contended) of ‘‘a 
vested property right in the $1,000.00,” * * * for which he 
was insured. 


-~ 
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The ownership claimed for Ward was the right to surrender his 
insurance and receive his premiums or ‘‘ contribu tion to said fund,” 
or to make his will and dispose of his property, and any other rights 
which the law gives an insured person in the fruit which [34] may 
be realized on life insurance. 

These rights could not be taken from Ward by the act of March 
4th, 1889, and the attempt violates the 14th article of the United 
States constitution. 

Second. This insurance fund is not public money. 

There is no allegation in any pleading before the court that this 
fund is public money. 

The contrary appears from the petition. 

The petition shows that Ward contributed out of his salary the 
sum of $2.00 per month for eleven years to this insurance fund. 

This is admitted by the demurrer of respondent. 

This $40,000 is not public money of the city applicable to any 
public purpose or subject to be [36] disposed of by legislative act, 
but said $40,000 is the private money of our life insurance fund and 
belongs to the contributors, and the respondent holds said $40,000 
as trustee of an express trust under 72216 of the civil code, and 
said fund is subject to be disposed of as provided by the law under 
which it was created, and cannot be otherwise disposed of without 
violating the provision of our federal constitution which forbids the 
state to deprive any person of property without due process of 
law. 

[35] “ All property has an owner whether that owner is the state 

and the property public or the owner an individual and the prop- 

erty private.” 7669 civil code. 

Our petition shows, ‘‘nor does respondent deny that said Ward 

was a contributor to said fund, and insured therein as aforesaid.” 
This is admitted to be true by the demurrer of respondent. 

The contributions of a policeman out of his salary, wages, or 
compensation for the purpose of securing an insurance on the life 
of the contributor are not public money, while they lie in such in- 
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surance fund. 


Two. 


In holding that Ward ‘‘had a mere expectancy which could have 
none of the elements of a vested right until the contingency con- 
templated by the statute had happened.” 


ne 
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Whereas Ward truly had a vested interest in an [37] insurance 
which was terminable in five different ways: 

First. By his death while a member of said police force. 

In this contingency the insurance bore its full fruit of $1,000, and 
said sum constituted a part of his estate, and was subject to his 
funeral expenses, expenses of his last sickness, expenses of adminis- 
tration, and in some cases to the payment of his debts. It wasalsoa 
property right which might pass by transfer, will or succession un- 
der 72764 of our civil code. 

Second. By his resignation from bad health or bodily infirmity. 

In this contingency his insurance was cancelied, and the full 
amount of his contribution was to be paid to him. 

[38] Third. In case of his dismissal for mere. incompetency 
“such officer shall be paid out of said fund such amount as said 
board may award not exceeding one-half of the sum he may have 
contributed to said fund.” 

Fourth. By a judgment of forfeiture which necessarily must be 
pronounced by due process of law. 

Fifth. In case of resignation in good health, by rescision or ad- 
justment under 77451-2 of the civil code, as amended April Ist, 
1878, pp. 82-3 of amendments. | 


Three, 


In holding that when Ward died ‘‘there was no statute which gave 
his death any significance.” 

The contrary rule that the repeal of a statute does not affect [39] 
rights acquired under it has been declared in Chae C. Ping v. U. S., 
May 13th, 1889; 9 U.S. S., C. R., 631; Society v. New Haven, 8 
Wheat., 485-195, and is the law of this court. 77 (% ; 4 3* 


Four, 


In failing to notice that 713 of the act of March 4th, 1889, discrimi- 
nates against Ward and others in like situation, and takes the wages, 
salary and compensation they have earned, and devotes this wages, 
salary and compensation, including this $264.00 of Ward’s money, 
to pension other persons, and thereby deprives and despoiis Ward 
and others, who are in the same class with him, of the beneficial 
value of their insurance, for the benefit of the class of pensioners, 
among whom may be “ persons who were dismissed from the police 
force within one year prior [40] to the 4th of March, 1889, for in- 
competency or inefficiency.” 
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Thus making one servient class whose property is taken away, in 
favor of a dominant class who gain the money of which the servient 
class is unlawfully despoiled, by an act of the legislature, which act, 
being violative of the 14th article of the United States e« 
cannot be held to be due process of law, said discrimine 
‘* class legislation operating in favor of some, and dis 
against others in like circumstances, and thereby invadi 
stantial right” of Ward and persons in the same class ‘‘ to un msur- 

ance on his life, which has an instant and present valuation,” as 
held by this court in Carr v. Hamilton, 9 U. S. S. C. R., 296. 

This discrimination against Ward and those in his class [41] in 
favor of the pensioners, and those in their class all being in the 
same business, ‘‘ is forbidden by the 14th article,” as construed by 
this court in Soon Hing v. Crowley, 113 U. S. R., 703, ‘‘ and is dis- 
criminating legislation in an invidious sense.” 

The police power of the state affords no warrant for such an ex- 
ercise of the legislative power as should subvert our right ‘‘ to our 
insurance already paid for ” to the date of our death. 

‘* This discrimination is illegal and is a denial of the equal protection 
of the laws and violates the 14th article United States constitution.” 

Because this court has held that ‘‘ the insured has an equitable 

right to have the amount of his premiums restored to him.” * * * 

‘* He is fairly entitled to have the equitable value of his policy.” 

[42] N. Y. v. Statham, 93 U.S. R., 34. 

The pension bill having made no provision for the cancellation of 
Ward’s insurance, said Ward remained an insured person, and upon 
his death the right to his insurance vested in his legal representative. 


Five. 
In overlooking the provision of 211 of the police insurance law of 
April 1, 1878, statutes 1878, p. 882, that ‘‘in case any police officer 
shall resign from bad health or bodily infirmity there shall be paid 
to him from said fund the amount of the principal sum which he 
shall have contributed thereto.” 


Six. 
In holding that the legislature could appropriate the $264.00 of 
salary already earned by Ward, and contributed by him to the police 
life and health insurance fund as premiums on the insurance of 
$1,000.00 [43] on his life. 
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Seven. 
In overlooking the provision of the non-forfeiture, life insurance 
slaw passed April Ist, 1878, as ne of the civil code of Califor nia 
amendments to codes 1878, p. 83. 
S: Bight. 
! 
in holding that Ward was not insured at the time of his death. 
os 
AVLILE. 
In applying the doctrine of Miller v. Kister, 68 Cal., 144, Miner v. 
| Solano, 26 Cal., 118, Attorney-General v. Squires, 14 Cal., 13, and 
| People v. Haskill, 5 Cal., 357, to our case as we are not seeking to 


hold office or salary against the legislative will. 
' Ten. 


[In applying to our case the plenary power of the legislature over 
officers of its creation, which power is prospective, as to duties and 
salaries, and is not retrospective so as to affect | 44] a forfeiture of 
a salary already earned, or a life insurance fully paid for. 
Eleven. | 
In holding that the act of March 4th, 1889, did not interfere with 
any vested right, and is not obnoxious to the constitutional principle 
invoked by petitioner. The contrary being true, that Ward had on 
March 4th, 1889, a vested right in the insurance on his life, not a 
vested right in the sam of $1,000.00, but a vested right to resign 
from the police force ‘‘ for bad health, or bodily infirmity,” and to 
receive and be paid from said fund the sum of $264.00 which he 
had contributed thereto. 
He had also a vested right in the net value of his policy as de- 
fined in ¢: of of civil code as amended April Ist, [45] 1878, p. 83, 
of amendments to the codes of 1878, and said right ‘‘ was capable; 
of instant and present valuation.” Carr. v. Hamilton, 9 U. 8. S.C. 
R., 296. These rights could not be taken away by an act of the 
| legislature without violating the provision of the federal consti- 
| tution which forbids the state to deprive any person of property 
without due process of law. 


Twelve. 
In not allowing to petitioner the sum contributed by Ward to said 
life insurance fund, or such other sum as equity would require. 
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Thirteen. 


In holding to be valid 213 of the pension law of March 4th, 1889, 
which denies to us-our insurance which we have paid for [46]. 
PR. ¥/- 2 2 peotk, 
Federal Question. 

That in the decision on the validity of the statute of March 4th, 
1889, on the ground of repugnancy of said statute to the constita- 
tion of the United States, the decision is in favor of the validity of 
said statute, and in the errors above stated the plaintiff in error and 
E. A. Ward deceased have been deprived of property by the state 
of California without due process of law, and denied by said state 
the equal protection of the law contrary to article XIV. of the 
federal constitution. 

Statement of law. 

Act of April Ist, 1878, p. 879, 72 * * * ‘*the compensation 
of the police officers in office at the time of the passage of this act 
shall continue at the amount or rate established by the act or acts 
under which they have been appointed,” etc. * * * ‘‘ subject to 
the condition that the treasurer of said city and county shall re- 
tain from the pay of each police officer the sum of two dollars per 
month, to be paid into a fund to be known as ‘ the police life and 
health insurance fund,’ which said fund shall be administered as is 
provided in sections nine to thirteen, inclusive, of this act.” 

25. ‘The police officers now in office shall continue to be paid 
in the manner and out of the fund the same as before the passage of 
this act.”” (P. 880.) 

29. ‘That the mayor, auditor and treasurer of the city and 
county of San Francisco shall constitute a board known as ‘ the 
police life and health insurance board.’ ” 

210. ‘ The said board shall from time to time, as in their judg- 
ment may be best, invest the moneys of ‘the police life and health 
insurance fund,’ in such of the following securities as shall seem 
the most safe and profitable, namely: 

‘‘ The bonds of the city and county of San Francisco, the bonds 
of the state of California, the bonds of the United States of America; 
and the securities shall be held by said treasurer subject to the or- 
der of said board, and the said treasurer shall have no power to de- 
posit, pledge, or in any way part with the possession of said secur- 
ities, or the evidence thereof, except on the order of said board.” 
211. ‘‘ Upon the death of any member of the said police force, 


“ eile ttt ans gt tae ane lea 


10 Statement of law. 


after the first day of June, eighteen hundred and seyenty eight, there 
shall be paid by the treasurer out of said ‘life and health insurance 
fund’ to the legal representative of said police officer the sum of one 
thousand dollars. 

‘*In case any police officer shall resign from bad health or bodily 
infirmity, there shall be paid to bim from said fund the amount of 
the principal sum which he shall have contributed thereto. 

‘*In case of dismissal of any police ofhcer for mere incompetency 
not coupled with any offence against the laws of the state, such of- 
ficer shall be paid from said fund such amount as the board may 
award, not exceeding one-half of the sum he may have contributed 
to said fund. 

‘* Any officer dismissed for gross neglect or violation of duty, or 
upon conviction of any misdemeanor or felony, shall forfeit all claim 
upon said fund.” 

12. ‘*In case such fund shall not be sufficient to pay the de- 
mand upon it, such demand shall be registered and paid in the order 
of its registry out of the funds as received.” 

g13. ‘*The said mayor, auditor and treasurer shall receive no 
compensation for their services as members of said board, nor shall 
the said treasurer receive any compensation as treasurer and cus- 
todian of said funds.” (Stat. 1878, p. 882.) 

‘* Words and phrases are construed according to the context and 
the approved usage of the language, but technical words and phrases 
and such others as have acquired peculiar and appropriate meaning 
in law are to be construed according to such peculiar and appropri- 
ate meaning.”’ (Code of civil procedure, 716.) 

‘The terms of a writing are presumed to have been used in their 
primary and general acceptation.” (Code of civil procedure, 71,861.) 

“ Such a construction is if possible to be adopted as will give ef- 
nent to all statutes.” (Code of civil procedure, 71,858. ) 

‘Technical words are to be interpreted as aut understood by 
the persons in the business to which they relate.” (21,645 civil code.) 

These provisions of the codes were in force when our police life 
and health insurance law was passed, and on the same day g7451- 

452 were aceed to the civil code, and contain the following: 

g451. ‘‘ Under any policy of insurance on life hereafter issued 
and delivered in this state, whether by a person or corporation or- 

ganized under the laws of California, or under those of any other 
state or country, the holder thereof, at any time during the continu- 


Statement of law. 11 


ance of the policy, shall be entitled to claim and recover of the in- 
surer, any stipulation or condition of forfeiture contained in the 
policy or elsewhere to the contrary notwithstanding, a surrender 
value to be determined as follows: The net value of the policy, at 
the time of demand upon the insurer for settlement and liquidation 
of the same, shall be ascertained according to the American ex- 
perience rate of mortality, with interest at four and one-half per cent 
per annum; from such value shall be deducted and cancelled any in- 
debtedness of the assured, growing out of the policy, and a surrender 
charge to the company to be ascertained as follows: Assuming the 
rates of mortality and interest as aforesaid, the present value of all 
the future contributions of the policy to pay death claims, or in 
other words, of all the normal future yearly costs of insurance, which 
by its terms it is exposed to pay in case of its continuance shall be 
calculated, and eight per cent of this sum shall be the legal sur- 
render charge, and the remainder of the net value of the policy as- 
certained as aforesaid, after deducting this surrender charge, and 
any debts due the insurer, as aforesaid, shall be payable to the in- 
sured in cash, ‘ within sixty days after the amount is ascertained.’ 
If there shall not have been a settlement and liquidation of the pol- 
icy as hereinbefore provided, and it shall have lapsed by reason of 
the non-payment of a premium, the insurer must, nevertheless, con- 
tinue it in force as provided in the next ensuing section.” 

2452. ‘* The net value of the policy, at the expiration of the term 
for which the full amount of premiums shall have been paid, must 
be ascertained and determined in accordance with the formula set 
forth in the preceding section, after deducting from such net value 
any indebtedness to the insurer, growing out of the policy, and can- 
celing the same, and deducting also a surrender charge, as ascer- 
tained in accordance with the provisions of said preceding section, 
the remainder of such net value shall be considered as a net single 
premium of insurance, and in the case of any policy, other than an 
endowment, the amount which it will insure as a life policy shall be 
determined according to the age of the insured at the time of the 
lapse of the policy, and the rates of mortality and interest assumed 
in determining the net value of the same. * * * 

‘* As thus adjusted the policy is to be considered as continued in 
force, in accordance with its original terms, except for a smaller 
amount, which said amount shall be by the company indorsed on 
the policy as paid up insurance.” (Amendments to the codes of 


1878, pages 82 and 83.) 
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12 Siatement of law. 


‘‘ Every life insurance corporation organized under the laws of 
this state must on or before the Ist day of February in each year 
furnish the insurance commissiouer the necessary data for determin- 
ing the valuation of all its policies outstanding on the 3lst day of 
December, then next preceding.” (Stat. 1889, p. 35 7447 passed 
July 25, 1889.) 

On said Ist of April, 1878, there was in force. 

“ The thing of which there may be ownership 31s called property.” 

(7654 of the civil code. ) 

‘‘ Every person has an insurable interest in the life of himself,” 
ete. 

22,763 of civil code: 

$2764. ‘A policy of insurance upon life or health may pass by 
transfer, will or succession to any person, whether he has an insur- 
able interest or_not, and such person may recover upon it what- 
ever the interest might have recovered.” 

The court below held our insurance fund to be public money. 

In order to show the error of this view, the following provisions 
of law are cited: : 

‘* On or before the first Monday in May, annually, the board of su- 
pervisors shall levy the amount of taxes * * for state and county pur- 
poses. * * Said amount to be sufficient to provide for the payment 
of all demands upon the treasury thereof, authorized by law to be paid 
out of the same. * * Said board shall * * in making the said levy of 
said taxes, apportion and divide the taxes so levied, and to be collected 
and applied to the several specific funds known as the corporation 
debt fund, general fund, school fund, street light fund and street 
department fund, according to the estimate of said board of the 
necessities of said fund, except that the rate for the school fund 
shall not exceed thirty-five cents on each one hundred dollars valua- 
tion of property, and provided further, that the said board shall 
authorize the disbursement of said money for the purposes herein- 
after mentioned, and at the close of each fiscal year the said board 
shall direct the treasurer to transfer all surplus moneys of alt funds, 
excepting the school fund, after liquidating or providing for all out- 
standing demands upon said funds, to the general fund; but no 
money shall be transferred from either of the said funds to another; 
nor used in paying any demands upon such other fund, until all the 
indebtedness arising in any fiscal year, payable out of said funds so 
raised for said fiscal year shall have been paid and discharged. 
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* * The general fand shall be applied and used for the payment of 
all sums authorized by liw to be paid ont of the general fund, and 
not otherwise provided for in this act.” Section 71 of consolidation 
act (as amended March 26, 1866; statute 1865-6, page 436.) 

“No county, city, town or township board of education, or school 
district, shall incur any indebtedness or liability, in any manner, or 
for any purpose, exceeding in any year the income and revenue pro- 
vided for it for such year, without the assent of two-thirds of the 
qualified electors thereof, voting at an election to be held for that 
purpose.” (Constitution of Cal., 1879, art. XI., 218.) 

In commenting on this provision our supreme court has said: 

“ No indebtedness or liability should be incurred (except in the 
manner stated) exceeding in any year the income and revenue 
actually received by such county, city, town, township board of 
education, or school district. 

‘In other words that each year’s income and revenue must pay each 
year’s indebtedness and liability, and that no indebtedness or lia- 
bility incurred in any one year shall be paid out of the income or 
‘* revenue of any future year. 

‘‘ The system previously prevailing in some of the municipalities 
of the state, by which liabilities and indebtedness were incurred 
by them far in excess of their income and revenue for the year in 
which the same were contracted, thus creating a floating indebted- 
‘« ness, which had to be paid out of the income and revenue of fature 
‘‘ years, and which, in turn, necessitated the carrying forward of 
‘* other indebtedness, was a fruitful source of municipal extravagance. 
‘¢ The evil consequences of that system had been felt by the people 
‘* at home and witnessed elsewhere. 

‘* Tt was to put a stop to all of that, that the constitutional pro- 
“ vision in question was adopted. 

‘‘The change was eminently wise.” 

S. F. Gas Co. v. Brickwedel, 62 Cal., 642. Dee., 1882. 

‘‘The court will take judicial knowledge of the law.” 721875 code 
civil pro. 

‘‘A city order is a law of this state.” Jie Lawrence, 69 Cal., 611. 

“A reference toa city order by number, date and the substance 
of its provisions was held sufficient.” Luparte Miranda, 73 Cal., 365. 


Let us follow this money from the pocket of the tax-payer until it 
reaches this fund. 
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14 Sialement of law. 


We trace the tax levy as follows. 


-evenue orders in substance and effect as follows: 


ORDER No. 1994—PROVIDING REVENUE FOR MUNICIPAL PURPOSES FOR 
the fiscal year ending June 30, ISS. 


] 


The People Of 0! Cit) and County of San Francisco do ordain as follows: 
Secrion 1. Under and in pursuance of Acts of the Legislature of the State of Cali- 
fornia, and in conformity thereto, and under and in pursuance of various municipal 


orders and ordinances, and in conformity thereto, there is hereby levied a tax for city 


and county purposes for the fiscal year ending June 30, 1889, on all property, both real 


and personal, in the City and County of San 'rancisco, excepting such property as is 
by law exempt from taxation, the sum of one hundred and six and 70-100 cents (31.- 
0670) on each one hundred dollars ($100) valuation of said taxable property upon the 
assessment book for the said fiscal year, which sum of one hundred and six and 70-100 
cents ($1.0670) on each one hundred dollars ($100) valuation, as aforesaid, is hereby 


apportioned to the funds and accounts known and designated as follows: 


General Fund........... + aie Ak eae wad shukoudiddandau. (ee 
kd bce ede cob e ee counes ib bue 40ebes Cebenben en oe 
Street Department Fund.................. eek “enedkawsbnce iWeene. fe 
a an ik es ce bbeale bokkie dass baer ic ee 
ey DUR soc nc ccedstcncveccccccccencenbeses cesceecueeenessnetaseescns .0112 
Park Improvement Fund (maintaining and improving Golden Gate Park)...... .0300 
City Hall Cometraction Fund........ccccessscccccccesccccececcces. esececes . 1000 
Interest Account, Park Bonds 1874-5...........6 ..cecceeees pct cdbadeVoweees .0049 
Ratios Reco TIGUTORE DORE... os ccccesveebes scewesucestntssckcs icese Gel 
Interest Account, House of Correction Bonds............... ee ae 0044 
Interest Account, City Hall Construction Bonds.................... cee ceeee 0075 
Sinking Fund, Hospital Bonds. .......cccerccservccccccscccsccsccesecccs- coe ORS 
Sinking Fund, City Hall Construction Bonds................26-0eeeees tote oe 
Binking Fund, House of Correction Bomds. .......cccsss cocccccccccccccecees . 0035 
iain Pond, Past: BemGs IIS-4, ..0ccce cocisccccssdesceusevcscscecces . 0044 

$1.0670 


In Board of Supervisors, San Francisco, June 25, 1888. 
After having been published five successive days, according to law, taken up and 
passed by the following vote: , 
Ayes—-Supervisors Curran, McDonald, Boyd, Pescia, Bush, Burns, Hawkins, Heyer, 
Lambert, Joost, Morton. 
Absent—Supervisor Knorp. 
JNO. A. RUSSELL, Clerk. 
Approved, San Francisco, June 25, 1888. 
E. B. POND, 
Mayor and ex-officio President Board of Supervisors. 


The following are the revenue orders, under which our fund, 
which now contains $40,000, has been raised: 


Statement of law. 


Order No. 1,367, providing revenue for municipal purposes for 


the year 1877-8, passed 


“Order No. 1442, year 1878-9, sh 
ais "* Aeue 6 | **«=«=53879-86 

1584 'S8O0-] 

= “Teo. h|COU*©6=—sé+} 88}.-99 “ 

, ne "i * §«(31968-3 a 

és “hee «(C*)ClC USS 12 

= ee: inet. ‘¢ 

oe “1658 ‘* 1886-6 o 

«8 1865 «* ~=1886-7 : 
“ * 1919 ‘* 1887-8 

: 1994* «* 1888-9 oe 


*Order 1994 is printed above. 


June 25, 1877. 
‘<2 ae 
“ & eo 

July 6, 1880. 

June 27, 1881. 
‘¢ 26, 1882. 
<« 26, 1883. 
‘¢ 3. 1864. 
‘¢ 623. 1885. 


“ 98> 1886. 


’ 
we PoE 


‘¢ 2, 1835. 


These 12 tax levies are similar (except the dates) to order 1994 


which is printed above. 


In each fiscal year from 1883 to the present time the board of 
supervisors passed an order in substance and effect as follows: 
ORDER No. 1783.—REGULATING AND DESIGNATING THE LIMIT OF EX. 


penditures of the various offices and departments of the City and County of San Fran- 


cisco, as estimated and previded for the fiscal year ending June 30, 1885. 


The People of the City and ( ounty of San Francisco 


do ordain as follows: 


Section 1. That each and every board, officer and department of the City and 


County Government shall be and is hereby restricted 
respective expenditures during each fiscal year to the a 


and limited in their several and 
‘tual amount of money estimated 


as sufficient for such board, officer or department at the time of making the annual 


tax levy providing funds for the maintenance of the City and County Government for 


such fiscal year, and to one-twelfth part thereof in eac 


h month. 


Section 2. That the amount of such estimate provided by the Board of Supervisors 


for the various boards, officers and departments dor 
1885, is as follows, viz. : 


Police Force salaries (5 Captains $9,000, 1 clerk to 
Chief of Police $1,800, 1 Property Clerk $1,800, 
12 detectives $18,000, 25 sergeants $37,500, 12 
corporals $16,850, 349 police officers $427,175 
| Approved September 3, 1884. 


These orders are: 

No. 1730 passed August 30, 1883, 
« 1783* ‘* September 3, 1884 
“« 1822 . July 14, 1885 


*Order 1783 is printed above. 


the fiscal year ending June 30, 


sewes evens .512,125 00 


$512,125 00. 
512,125 00. 
512,125 00. 


18 Stalement of law. 


“ The difference ($18 per annum during his life) is called equitable 
‘* value of his policy. 

‘‘ The present value of the assurance on his life exceeds by this 
‘‘amount what he has yet to pay. Indeed, the company, if well 
‘* managed, has laid aside and invested a reserve fund equal to this 
‘* equitable value to be appropriated to the payment of his policy, 
‘‘ when it falls due. This reserve fund has grown out of the premi- 
‘* ums already paid. 

‘‘IT BELONGS IN ONE SENSE TO THE INSURED who has paid them, 
‘* somewhat as a deposit in a savings bank is said to belong to the 
“ person who made the deposit. * * * 

‘* The policy has a real value corresponding to it, a value on which 
‘*the holder often realizes money by borrowing. * * * To 
“ forfeit this excess which fairly belongs to the assured and is 
“ fairly due from the company, and which the latter actually has in 
‘‘ its coffers * * * would be rank injustice. 

“ It would be taking away from the assured that which had already 
become substantially his property. 
“ Tt would be contrary to the maxim that no one should be made 
rich by making another poor.” * * * 

N. Y. Life Ins. Co. v. Statham, 93 U. S. R., 30-35. 


~ 
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‘‘ 1 think the complainants are entitled to a decree declaring the 
contracts at an end, and giving to them an allowance against the 
company for the amount of the surrender value of their policies.’’ 


Ingersoll v. Mo. V. L. I. Co., 87 Fed., 530. 


‘‘ The defendant is a chartered corporation founded by individuals 
‘* on their own funds, and for their own emolument. The government 
“of the corporation is fixed by the charter, and is unalterable, except 
‘* by its own consent. 

‘‘ Its property, also, is as secure as that of the individual! citizen. 
‘* Whatever advantages it has obtained by the grant of the state, 
‘* they are exclusive to corporation. University v. Maultsby, 8 Ired. 
‘* Kq., 257. All contracts between the corporation itself and the 
‘‘ stock-holders, which are made pursuant to the charter are eq- 
“ ually inviolable. So, whether we consider the corporation ‘as a 
‘* trustee for the dividend holder, as was insisted by the plaintiff, 
‘* or as ‘a debtor to the share-holder for the dividend declared, both 
‘relations between the parties are the result of contract, and the 
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* state is inhibited from stepping between the corporation and its 
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‘* stock-holders, and changing or modifying these contract relations 
“‘ between them or between the state and the corporation without 
“ their concurrence. 4 Wheat., 518; 6 How., 310; 3 Id., 133; 
* Cooley on Const. Lim., 126-7. So, whether we view the act of 
“ the legislature in the light of the constitution ot fhe United States 
‘*as impairing the obligation of a contract, or in the light of our 
‘ state constitution, as conflicting with the provision which declares 
“that no person shall be disseized or deprived of his property, but 
“ by the law of the land, or whether it be considered in the light of 
‘* plain and obvious principles of common right and common reason, 
‘* we cannot find sufficient support to authorize the court to declare 
‘* it to bea valid and existing law. It was based upon a misappre- 
‘* hension of the proper construction of article 9, 26, of the constitu- 
“tion. University v. N. C. Railroad Co., 76 N. C., 103. 22 Am. 
*« Rep., 674.” 


A testator bequeathed the residuum of his estate to the Virginia 
Literary Fund, a corporation composed only of officers of the State. 

‘* Subsequently to his death the legislature by enactment appro- 
“ priated the fund to the Brooke academy, an incorporated private 
‘* educational institution. Held unconstitutional.” 


Trustees of Brooke Academy v. George, 14 W. Va., 411. 
35 Am. Rep., 760. 


‘* The proposition advanced, that a corporation cannot, without 
‘‘ the consent of the share-holders, abandon the fundamental pur- 
‘* pose for which it was organized, and engage in transactions or 
‘* embark its capital in enterprises other than those which come 
‘‘ legitimately within the scope of its charter, is abundantly 
“ maintained. Green’s Brice, Ultra Vires, 77. Accordingly, it is 
‘« the established rule that a stock-holder, or other person interested, 
‘‘ who has not consented, may invoke the aid of a court of chancery 
‘« to restrain the managing directory from engaging or continuing 
‘*in an enterprise which involves a material change in the original 
‘* purposes or powers of the corporation, and which is not in aid of 
“ its primary object. Board v. Railroad Co., 50 Ind., 85; McCray 
“ y, Railroad Co., 9 Ind., 358; Bradley v. Ballard, 55 Ill., 413; 
‘© 1 Mor. Priv. Corp., 22273-274. This ruleis neither technical nor 
“ arbitrary, but has for its foundation the means of affording pro- 
“ tection to stock-holders, who resort to it in good faith for the 
‘« purpose of holding the corporation to the prosecution of its legiti- 


20 Slatement of law. 


‘‘ mate and proper business. Holt v. Bank, 25 Fed. Rep., 812; 
‘* Cited in Wright v. Huges, 21 N. E. R., 908.” 

‘‘ We may observe, in limine, that it is now too well settled to 
‘** admit of debate, that a state may enter into a valid contract with 
‘a private person, and that it can no more impair the obligation of 
‘‘ the contract by subsequent legislation than if the contract was 
‘* between two or more citizens. Nor is it necessary, in order to 
‘‘ support such a contract, that there should be a consideration 
‘* moving from the other party to the state. It will be sufficient if, 
“ on the faith of the contract, the other party has been induced to 
‘* invest his money or to employ his time and labor in furtherance 
‘* of the enterprise which is the subject-matter of the contract. But 
‘* in all this class of cases, the first point to be established is, of 
** course, the existence of the contract itself. In most of the cases 
‘* to which we have been referred by counsel, there was little or no 
difficulty on this point. In Fletcher v. Peck, 6 Cranch, 87, certain 
‘* lands had been granted by the state of Georgia to private persons, 
‘“‘ and the legislature, by a subsequent statute, attempted to annul 
‘“the grant. The court held the grant to be an executed contract, 
‘‘ and within the protection of the federal constitution. In the State 
‘* of New Jersey v. Wilson, 7 Cranch, 164, the legislature passed an 
‘* act authorizing a purchase of lands for certain Indians, in consid- 
‘* eration of the relinquishment by the Indians of certain other lands. 
‘* The act contained a provision that the lands so purchased should 
‘« be exempt from taxation. A subsequent act attempted to repeal 
‘* the statute exempting the lands from taxation, and the court held 
‘* that the first act created a contract, which could not be annulled 
“by the subsequent act. The case of the State Bank of Ohio v. 
‘* Knoop, 16 How., 369, involved a similar principle. In McGee v. 
‘* Mathis, 4 Wall., 143, the state of Arkansas passed an act for the 
‘* sale of certain swamp lands, and, in order to encourage their re- 
‘* clamation, provided that they should be exempt from taxation for 
“a certain term. Thecourt held this to be a contract that the lands 
‘* should not be taxed during theterm. In Wilmington R. R. v. Reid, 
‘13 Wall., 264, the legislature, in chartering the railroad com- 
‘‘ pany, authorized it to purchase property for the use of the road, 
‘* and provided that the land should be free from taxation. Under 
‘‘ a subsequent act, a tax was levied upon the franchise of the com- 
‘* pany, and the court held the first act to be a contract exempting 
‘‘ the franchise from taxation. The other cases cited by counsel all 
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*‘ rest upon analogous provisions, and in none of them was there a 
“* reasonable doubt as to the existence of the contract.” 
Floyd v, Blanding, 54 Cal., 45. 

‘* The validity of a contract cannot be impaired by state legisla- 
“ tion, for it is protected from such an attack by an express provi- 
“ sion of the federal constitution.” 

** Any law, therefore, which changes the character of the obliga- 
‘* tion, either by diminishing or increasing its burden is void, be- 
‘* cause it impairs the obligation.”’ 

Douglass v. Pike Co., 101 U. 8., 677. 

McCracken v. Hayward, 2 How., 608, 612. 

Ogden v. Saunders, 12 Wheat., 213. 

People v. Ingersoll, 58 N. Y. 

Goggans v. Turnipseed, 1S. C., 40 (7 Am. Rep., 23). 
Stein v. Mobile, 49 Ala., 362 (20 Am. Rep., 283). 
Van Baumback v. Bade, 9 Wis., 559. 

“ And the constitutional prohibition applies to changes in the 
* state constitutions as well as to amendments of the statutes.” 


White v. Hart, 13 Wall., 646. 

' Osborn v. Nicholson, 13 Ark., 654. 
Oliver v. Memphis, etc., R. R. Co., 30 Ark., 128. 
Jacoway v. Denton, 25 Ark., 641. 


“ The charter cannot be so amended or repealed as to interfere 
‘* with the vested rights of property, which the stock-holders may 
** have acquired by and through the corporation.” 

Holyoke Co. v. Lyman, 15 Wall., 500. 

Inland Fishery Commissioners v. Holyoke Water Power Co., 
104. Mass. , 446. 

Worchester v. N. and W. R. Co., 109 Mass., 103. 

Thornton v. Marginal Freight Railway, 126 Mass., 32. 


‘* Any attempt under the guise of police regulations to repeal or 
‘‘ amend the charter, or to abridge any of the corporate rights and 
ss ‘¢ privileges, would, of course, be unconstitutional and void.” 
‘¢The property of the corporation cannot be confiscated, under 
‘‘ pretense of being a police regulation, without payment of com- 
‘* pensation.” 
State v. Noyes, 47 Me., 189. 
Washington Bridge Co. v. State, 18 Conn., 53. 
| Benson v. Mayor, etc., of N. Y., 10 Barb., 223. 
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Hegemen v. Western Rh. R. Co., 13 N. Y. 

Commonwealth v. Pennsylvania Canal Co., 66 Pa. St., 41. 
Bailey v. Philadelphia, ete., R. R. Co., 4 Harr., 389. 
People v. Jackson, etc., Plank Road Co., 9 Mich., 285. 
Attorney General v. Chicago, ete., R. R. Co., 35 Wis., 425. 
Sloan v. Pacific R. R. Co., 61 Mo., 24. 


* We deny that after having made an appropriation in view of a 
‘* contemplated contract to be based thereon, and such contract is 
‘* made, and funds to meet the appropriation are received into the 
* treasury, it can deprive the party with whom the contract is en- 
* tered into of such funds by repealing the appropriation.” 
McCauley v. Brooks, by Field, Judge, July, 1860, 16 Cal., 35. 
‘‘The fund here raised is sacred to the objects to which the act 
‘* devotes it. 
‘* The fund cannot be impaired or diverted from the object.” 
By Field, Judge, July, 1862. 
Babcock v. Middleton, 20 Cal., 659. 


‘* The repealing act is absolute in its terms, but it was not intended 
‘* that the repeal should affect past contracts, for that would have 
‘* been to impair their obligation, which the legislature had no power 
“ to do.” | 
Field, C. J., concurring Oct., 1862. 
Creighton v. Pragg, 21 Cal., 119. 
‘*In view of the facts of this case the validity of the bonds was not 
“ affected by the repeal of the act of April 4th, 1870.” 


Town of Concord v. Savings Bank, 92 U. S., 630. 
Steamship Company v. Joliffe, 2 Wall., 450. 
Montgomery v. Rasson, 16 Cal., 189. 
Nevada Bank v. Steinmitz, 64 Cal., 316. 
‘*In 1863 the charter of 1853 was repealed and a new charter sub- 
‘* stituted. The repeal of the old charter did not impair the validity 
* of contracts made under its provisions.” 


Meyer v. Porter, 65 Cal., 69. 
Potter v. Fowzer, 21 Pac., 118. 76 Cok, 44 73. 


‘* Where a state has authorized a municipal corporation to contract, 
‘* and to exercise the power of local taxation to the extent necessary 
‘* to meet its engagements, the power thus given cannot be with- 
‘« drawn until the contract is satisfied. 
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** The state and the corporation in such cases, are equally bound. 

‘‘ The power given becomes a trust which the donor cannot annul, 
‘* and which the donee is bound to execute; and neither the state 
‘‘ nor the corporation can any more impair the obligation of the con- 
‘* tract in this way than-in any other. 

‘* The laws requiring taxes to the requisite amount to be collected, 
‘* in foree when the bonds were issued, are still in force for all the 
‘* purposes of this case. 

‘* The act of 1863 is, so far as it affects these bonds, a nulity. 

‘‘ It is the duty of the city to impose and collect the taxes in all 
** respects as if that act had not been passed. A different result 
“ would leave nothing of the contract, but an abstract right,—of no 
‘* practical value,—and render the protection of the constitution a 
“ shadow and a delusion.” 4 Wall., 535, 554. 

‘“ The prohibition of the constitution against the passage of laws 
‘* impairing the obligation of contracts applies to the contracts of 
‘* the state, and to those of its agents acting under its authority, as 
‘* well as to contracts between individuals. And that obligation is 
‘‘ impaired, in the sense of the constitution, when the means by 
‘* which a contract at the time of its execution could be enforced, 
‘* that is, by which the parties could be obliged to perform it, are 
‘‘ rendered less efficacious by legislation operating directly upon 
“ those means.” 

Wolf v. New Orleans, 103 U. 8S. R,, 367. 
“ A contract is an agreement to do or not to do a certain thing.” 


Ogden v. Saunders, 12 Wheat., 213. 
Sturgis v. Crowningshield, 4 Wheat., 122. 
“ Legislative enactments become contracts under this provision.”’ 
New Jersey v. Yard, 95 U. §., 114. 
‘* A statute is a contract as to those who earn the bounty while it 
is in force.” 
Salt Co. v. E. Sag., 13 Wall., 373. 
“ The validity construction and remedy are parts of the obliga- 
tion.” 
Green v. Biddle, 8 Wheat., 1. 
Ogden v. Saunders, 12 Wheat., 213. 
Bronson v. Kinzie, 1 How., 311. 
McCracken v. Hayward, 2 How., 608. 
Von Hoffman v. Quincy, 4 Wall., 535. 


24 Statement of law, 


”? 


“ The time, place, person, or thing to be done cannot be changed. 
Townsend v. Townsend, Peck (Tenn.) 1. 


‘* Such a construction would afford no warrant for an exercise of 
* legislative power under pretence and color of regulating as should 
‘* subvert or injuriously restrain the right itself.” 


Yick Wo v. Hopkins, 118 U. S. R., 356. 


‘* No state can by any expression of legislative will lessen or im- 
pair the legal effect or obligation of any contract valid when en- 
‘* tered into.” 

Plock v. Cobb, 64 Ala., 127. 

Floyd v. Blanding, 54 Cal., 41. 

Cole v. La Chambre, 31 La. An., 41. 

La. v. N. O., 32 La. An., 493. 

Danolds v. State, 89 N. Y., 36. 


‘‘ The obligation of a contract is its binding force on the party 
making it, have reference to the laws in existence, when the 
‘** contract is made.” 

Edwards v. Williamson, 70 Ala., 145. 

N. B. v. Sebastian, 5 Dill., 415. 


* Repealing a charter under which vested rights have been ac- 
quired impairs the obligation of a contract.” 


Greenwood v. Freight Co., 105 U. S., 13. 
S. L. C. v. Fitzpatrick, 3 Woods, 222. 
Antoni v. Greenhow, 107 U. S. R., 769. 
Hartman v. Greenhow, 102 U. §., 672. 
Brewer v. Otol, 1 Neb., 373. 

McCracken v. Moody, 33 Ark., 81. 


‘‘The state cannot extinguish the liability of a county as to 
‘* debts already accrued.” 

U. 8S. v. Lincoln, 5 Dill., 184. 

U. 8S. v. Jefferson Co., 5 Dill., 310. 

Sawyer v. Concordia, 12 Fed., 754. 

U. 8. v. Mobile, 12 Fed., 768. 

State v. Police, 34 La. An., 95. 

La. v. N. O., 34 La. An., 1,149. 


‘This fund cannot be impaired or diverted from the object.” 


Thornton v. Hooper, 14 Cal., 12. 
Potter v. Fowzer, 21 Pac. Rep., 118. 7 Cals 4 73. 
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‘* The legislature cannot alter the legal effect of a contract or vio- | 
* late its obligation.” 


King v. Dedham, 15 Mass., 477. 
Ohio v. Debolt, 16 How., 416. 
Gelpcke v. Dubuque, 1 Wall., 175. 
Havemeyer v. Iowa, 2 Wall., 294. 
Thompson v. Lee, 3 Wall. , 327. 
Mitchell v. Berlington, 4 Wall. , 270. 
Lee v. Rodgers, 7 Wall., 181. 

City v. Lampson, 9 Wall., 477. 
Chicago v. Sheldon, 9 Wall., 55. 
White v. Hart, 13 Wall., 647. 
Osborn v. Nicholson, 13 Wall. , 655. 
Alcott v. Sups., 16 Wall., 678. 
Boyce v. Tabb., 18 Wall., 546. 


“A contract cannot be impaired in the remotest degree.” 


Green v. Biddle, 8 Wheat., 1. 
Von Hoffman v. Quincy, 4 Wall., 535. 


‘* Tt is not a question of degree, manner or cause.” 


Sturges v. Crowninshield, 4 Wheat., 122. 

Green v. Biddle, 8 Wheat., 1. 

Planters’ Bank v. Sharp, 6 How., 301; 12 Miss., 17. 
Walker v. Whitehead, 16 Wall., 314; 43 Ga., 537. 
Von Hoffman v. Quincy, 4 Wall., 535. 

Gault’s Appeal, 33 Pa. St., 194. 

Farnsworth v. Reeves, 2 Cold., 111. 

Winter v. Jones, 10 Ga., 190. 


‘* But any deviation by postponement or acceleration of the period 
‘* of performance, or imposing conditions not expressed, or dispens- 
‘* ing with those expressed, is a violation of the obligation.” 


Green v. Biddle, 8 Wheat., 1. 
McCracken v. Hayward, 2 How., 608. 

People v. Bond, 10 Cal., 563. 

Winter v. Jones, 10 Ga., 190. 

Blanchard v. Russell, 13 Mass., 1. 

Commercial Bank v. State, 12 Miss., 439. 

West Riv. Br. Co. v. Dix, 6 How., 507; 16 Vt., 446. 
McCauley v. Brooks, 16 Cal., 11. 
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“As compelling a party to do more than he has promised, or en- 
“ forcing payment before the debt becomes due.” 
Jones v. Crittenden, 1 Car. L. Repos., 385. 
Townsend v. Townsend, Peck (Tenn.), 1. 
** Any act of the legislature in contravention of a compact is an 
‘* impairment of the obligation of a contract.” 
Green v, Biddle, 8 Wheat., 1. 
Pennsylvania v. Wheeling, ete., Br. Co., 18 How., 433. 
‘‘To impair means to alter so as to make the contract more bene- 
‘* ficial to one party and less to the other than by its terms it pur- 
‘* ports to be.”’ 
Bailey v. Gentry, 1 Mo., 164. 
‘*So the discharge of a contract is an actual impairment of the 
‘* obligation.” 
Farmers’ and Mechanics’ Bank v. Smith, 6 Wheat. , 137. 
‘‘ Or where the contract is destroyed.” 
Robinson v. Magee, 9 Cal., 84. 
‘Or where an essential part is annulled.” 
New Jersey v. Wilson, 7 Cranch, 164. 


‘* Or partially rescinded.” 
Grimball v. Ross, Charlt., 175. 


‘‘So the obligation is impaired by a statute which authorizes a 
‘* discharge of the contract by a smaller sum, or at a different time, 
‘* or in a different manner than stipulated.” 

Golden v. Prince, 5 Hall L. J., 502; 3 Wash. C. C., 313. 
Edmonson v. Ferguson, 11 Mo., 344. 


‘* As the alteration of the terms of a condition of a mortgage.” 


Bronson v. Kinzie, 1 How., 311. 
Pool v. Young, 7 Mon., 587. 


‘‘ Any means which lessens the validity gives diminished value, or 
“ which divests priority of lien, obligation, or recovery, violates,the 
** obligation.” 


Grimball v. Ross, Charlt., 175. 
‘* Or anything which affects its validity.” 
Edwards v. Kearzey, 96 U. 8., 595. 
Planter’s Bank v. Sharp, 6 How.; 301, 4 Smedes & M., 17. 
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‘* As where the obligation is diminished, weakened, or rendered 
‘* less operative.” 


Lapsley v. Brashears, 4 Litt., 47. 
Nevitt v. Bank, 14 Miss., 513. 


‘* A statute which releases one party from any article of a stipula- 
‘* tion is a violation of the obligation.”’ 
Jones v. Crittenden, 1 Car. Law Rep., 385. 
Pool v. Young, 7 Mon., 537. 
Townsend v. Townsend, Peck (Tenn.) 1. 
Greenfield v. Dorris, 1 Sneed., 548. 


‘“‘ The remedy enters into and forms a material part of the obliga- 
‘* tion of the contract.” 
Von Hoffman v. Quincy, 4 Wall., 535. 
Walker v. Whitehead, 16 Wall., 314; 43 Ga., 537. 
Gunn v. Barry, 15 Wall., 610; 8 Bank Reg., 1. 
Johnson v. Higgins, 3 Met. (Ky.) 566. 


“ The validity and remedy of a contract are inseparable; both are 
‘* parts of thé obligation.” 
Walker v. Whitehead, 16 Wall., 314; 43 Ga., 537. 
Von Hoffman v. Quincy, 4 Wall., 535, 
Scaine v. Belleville, 39 N. J., 10; Vroom 526. 


‘* And a statute impairing the remedy is prohibited.” 


Bronson v. Kinzie, 1 How., 311. 
Green v. Biddle, 8 Wheat., 1. 
Smith v. Morse, 2 Cal., 524. 
Johnson v. Duncan, 3 Mart., 531. 
Coffman v. Bank, 40 Miss., 29. 


‘* The oblig_.ion of the contract is the daty of performing it; and 

‘‘ if the law is so changed that the means of enforcing it are mater- 
‘* jally impaired, the obligation of the contract no longer remains 
“ the same.” 

Bronson v. Kinzie, 1 How., 311. 

McCracken v. Hayward, 2 How., 612. 

Grantly v. Ewing, 3 How., 717. 

Curran v. Arkansas, 15 How., 304. 

Butz v. Muscatine, 8 Wall., 583. 

Walker v. Whitehead 16 Wall., 314. 
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Olcott v. Supervisors, 16 Wall., 678. 
Gunn v. Barry, 15 W all., 623. 
Jackson v. Lamphire, 3 Peters, 280. 
Green v. Biddle, 8 Wheat., 1. 
Edwards v. Kearzey, 96 U. S., 601. 
Taylor v. Stearns, 18 Gratt., 244. 
Nevitt v. Bank, 14 Miss., 515. 

Von Baumbach v. Bade, 9 Wis., 559. 


‘* Where the remedy is essential to the contract, the legislature 
“ cannot take it away.” 


Thompson v. Commonwealth, 81 Pa. St., 314. 


“It embraces those contracts which respect property, or some 
‘* object of value, and which confer rights that may be asserted in a 
‘ court of justice.” 

Fletcher v. Peck, 6 Cranch, 87. 

Dar. Coll. v. Woodward, 4 Wheat., 518. 
Butler v. Pa., 10 How., 402. 

Trustees v. Rider, 13 Con., 87. 
Regients v. Williams, 9 Gill. & J., 365. 
Swan v. Buck, 40 Miss., 268. 

Herrick v. Randolph, 13 Vt., 530. 


‘‘ The character of the parties to a contract does not prevent the 
‘* application of this prohibition.” 


Trustees v. Rider, 13 Con., 87. 
Regients v. Williams, 9 Gill & J., 365. 
‘Contracts include executed and executory.” 
Fletcher v. Peck, 6 Cranch, 137. 
Van Hoffman v. Quincy, 4 Wall., 535. 
Green v. Biddle, 8 Wheaton, 1. 
“The instrument pledging public faith may be a contract or a, 


** statute.” 
Bridge v. Hoboken, 1 Wall., 116. 


“ If the legislature pledges property to secure bonds, it cannot 
‘* subsequently divest the lien or postpone it.” 


Trustees v. Bears, 2 Black, 443. 
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‘* The obligation of a contract commences at its date and continues 
“ until the debt is paid or the act performed.” 


Blair v. Williams, 4 Litt., 34. 
Bayley v. Gentry, 1 Mo., 164. 
Forsythe v. Marbury, R. M. Charl., 324. 


w “ Tt extends to future possessions.” 
Edwards v. Kearney, 96 U. 8., 600. 


‘€ No one can be deprived of his property or vested rights, except 
“ by due process of law.” 
Burns v. M. R. C., 8 Saw., 543. 
Clarke v. Mitchell, 60 Mo., 627. 
Pierce v. Kitts, 19 W. Va., 564. 
White v. Crump., 10 W. Va., 583. 


‘‘ This inhibition upon the state applies to all the instrumentalities 
“ and agencies employed in the administration of its government to 
‘* its executive, legislative and judicial departments, etc.” 
By Field, justice, in Ah Kow v. Nunan, 5 Saw., 552. 
Ex parte Virginia, 100 U. S., 347. 
** Due process of law means in due course of legal proceedings, 
‘* including notice and an opportunity to be heard.” 
Pierce v. Kitts, 19 W. Va., 564. 
Burns v. M. R. C., 8 Sawyer, 543. 


‘*The term law includes a judicial decision as well as a statute.” 


Butz v. Muscatine, 8 Wall., 575. 
Chicago v. Sheldon, 9 Wall., 50. 
City v. Lampson, 9 Wall., 477. 
Township v. Talcott, 19 Wall., 666. 


‘‘Upon the state courts, equally with the courts of the union, 

‘* rests the obligation to guard, enforce and protect every right 

‘‘ granted or secured by the constitution of the United States and 

eg “ the laws made in pursuance thereof, whenever those rights are 
“ involved in any suit or proceeding before them, for the judges of 
‘* the state courts are required to take an oath to support that con- 
‘‘ stitution, and they are bound by it, and the laws of the United 
‘* States made in pursuance thereof, and all treaties made under 
‘‘ their authority, as the supreme law of the land, ‘ anything in the 
‘* constitution or laws of any s tate to the contrary notwithstanding.’ 
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‘* finding, or upon a finding, which is not justified by or is contrary 
‘* to the evidence, cannot be sustained. Silvey v. Neary, 59 Cal., 
‘© 97; Tracy v. Craig, 55 Cal., 91; Bradbury v. Cronise, 46 Cal., 
‘* 287; Hill v. Den, 54 Cal., 20; Gregory v. Nelson, 41 Cal., 286; 
‘« Burnett v. Stearns, 33 Cal., 468. Such a finding is, therefore, a 
‘* a reversible error.” 


White v. Douglass, 71 Cal., 119. 


‘* Where a defendant has answered, the court may grant the 
‘‘ plaintiff any relief consistent with the case made by the com- 
‘‘ plaint, and embraced within the issue.’ (Code Civ. Proc., sec. 
‘¢ 530.) Here the relief which the court below attempted to grant 
‘‘ the plaintiff, as against the appellant, was neither consistent with 
‘* the case made by the complaint nor embraced within the issues 
‘* made by the answer. 

‘In Gregory v. Wilson, 41 Cal., 278, it was held that if a judgment 
‘*in equity decrees the existence of facts not within any issues 
‘*made or tendered by the pleadings, and then pronounces the 
‘* judgment of the court upon such facts, such part of the judgment 
‘* €is superfluous and nugatory.’ 

‘In Burnett v. Stearns, 33 Cal., 474, the supreme court said: 
‘¢ «The province of the court with respect to facts is to determine, 
‘* but not to raise the issue.” A judgment for the plaintiff must be 
‘* limited by the facts stated in the complaint. 

‘* Where the defendant has answered, the court may, under the 
‘* general prayer, grant any relief consistent with the complaint, 
** with the facts alleged in the complaint; but under the general 
‘* prayer, no relief can be granted in equity beyond that which is 
‘* authorized by the facts stated in the pleadings. (Carpentier v. 
*¢ Brenham, 50 Cal., 549.)” 

Cummings v. Cummings, 75 Cal., 441. 


“And the finding and judgment to that extent, being contrary to 
‘* the facts admitted by the pleadings and outside of the issues made 
“ or tendered, are erroneous. (Gregory v. Nelson, 41 Cal., 278.)’’ 


Reinhart v. Lugo, 75 Cal., 640. 


‘‘Tt isa cardinal rule in equity pleading that the Piet and 
“ probata must agree. (Greene v. Covilland, 10 Cal., 332; Murdock 
**y, Clarke, 59 Cal., 693.) 

«A party cannot be allowed to claim relief inconsistent with his 
‘‘ pleading. (Weil v. Porter, 77 Mo., 287; Gregory v. Nelson, 41 
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‘“ Cal., 278; Cummings v. Cummings, 75 Cal., 434; Carpentier v. 
‘* Brenham, 50 Cal., 549; Burnett v. Stearns, 33 Cal., 468.)” 
Noonan v. Nunan, 76 Cal., 49. me) Ten Ze. 28 the 


We have shown by our petition that this fund is fed by our 
contributions out of our salary. We have shown by the statute 
of 1878, pp. 9-10, ante, that it is fed from no other source. We 
quote the following to show that salary rights, are rights: of 
property which our courts dorespect and enforce. __ 

“ These salaries are not fixed at so much per year, but at so much 
‘wate ~“ * © 

‘*The board of supervisors are required to levy taxes for city and 
“ county purposes, but that does not include or imply the power to 
‘* deprive any officer of the municipal government of the number of 
‘* deputies which the law allows him, or to deprive them of the sal- 
‘ aries which the law fixes and requires to be paid in preference to 
‘any and all other demands whatsoever. (Cashin v. Dunn., 58 
‘¢ Cal., 585.) 

‘* We see no good reason for overruling Cashin v. Dann. 

‘‘ Salaries are not liabilities against the treasury which rest upon 
any authorization or contract by the board of supervisors, or any 
other officer. 

‘* They are fixed by law and are not subject to the control of such 
“ officers. 

‘* They are payable out of the general fand and are not limited to 
‘*any particular part of that fand, which the board may choose to 
set apart for their payment. * * * 

‘*They are preferred claims; it is provided by law that in case of 

‘a deficiency of funds for the payment of such demands they shall 
“ be registered and paid when there shall be such fands in the or- 
“ der of their registry. (Consolidation act, 95,96; Welch v. Strother, 
*€ 74 Cal., 416, 417.) 

Our salary is ‘‘incident to our title to office” and these salary 
rights have been always enforced as shown by the following: 


Smith v. Dorsey, 28 Cal., 26, 51, 144. 
Dolan v. Meyer, 68 N. Y., 274. 
McVeany v. Mayer, 80 N. Y., 185. 
Fitzsimmons v. Brooklyn, 7 N. E. R., 787. 
Andrews v. Portland, 10 At. R., 459. 
Nichols v. McLean, 101 N. Y., 526. 
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Andrews v. King, 77 Me., 231. 
Rule v. Tait, 18 Pac. It., 160. 
Shaw v. Pima, Id., 276. 
People v. Potter, 63 Cal., 127. 
Carroll v. Siebenthaler, 37 Cal., 195. 
“ The thing of which there may be ownership is called property.” 
2654, civil code. 
‘‘There may be ownership of all obligations and rights created or 


granted by statute.’ 


2655, civil code. 
‘* No state shall deprive any person of property without due proc- 


‘ ess of law.” 


14th art. 
“ The state may acquire property by taxation in the modes au- 
thorized by law.” 

243, political code. 
‘‘The ownership of property is qualified when the time of enjoy- 
ment is deferred or limited.” 

2680, civil code. 
‘In respect to the time of enjoyment may be present or future.” 

2688, civil code. 
‘‘A future interest entitles the owner to the possession of the 
property only at a future period.” 

2690, civil code. 
‘* Future interests are vested or contingent.” 

Z693. 
‘‘ A future interest is vested where there is a person in being who 
could have a right defeasible or indefeasible to the immediate 
possession of the property upon the ceasing of the intermediate 
or precedent interest.” 

Z694, civil code. 
‘“‘A future interest is contingent while the person in whom or the 
event upon which it is limited to take effect remains uncertain.” 


2695, civil code. 
‘‘ A future interest is not void merely because of the improbability 
of the contingency on which it is limited to take effect.” 

2697, civil code. 
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‘‘ Future interests pass by succession, will or transfer, in the samo 
manner as present interests.” 


2699, civil code. 


‘* No future interest can be defeated or barred by any alienation 
or other act of the owner of the intermediate or precedent interest, 
nor by any destruction of such precedent interest by forfeiture, 
surrender, merger, or otherwise, except as provided by the next 
section; or where a forfeiture is imposed by statute as a penalty 
for the violation thereof. 

“No future interest, valid in its creation, is defeated by the de- 
termination of the precedent interest before the happening of the 


‘ contingency on which the future interest is limited to take effect; 


but should such contingéncy afterwards happen, the future inter- 

est takes effect in the same manner and to the same extent as if 

the precedent interest had continued to the same period.” 
22741-742, civil code. 

‘* An obligation is a legal duty by which one person is bound to 

do or not to do a certain thing, and arises from; contract or oper- 

ation of law.” 726, code civil procedure. 21427, civil code;— 

and may be enforced in the manner provided by law, or by a civil 

action or proceeding.” 71428, civil code. 

‘* A right arising out of an obligation is the property of person 

to whom it is due, and may be transferred as such.” 71458, civil 

code. 

‘¢ A thing in action is right to recover money or other persona] 

property in a judicial proceeding.” 7955, civil code. 

‘* A thing in action arising out of an obligation may be transfer- 

red by the owner. Upon the death of the owner it passes to his 

personal representative,” ete. 7954, civil code. 

‘* Insurance is a contract whereby one undertakes to indemnify 

another against loss, damage, or liability, arising from an un- 

known or contingent event.” 72527, civil code. 

‘¢The above definition, embracing all the classes of insurance 

mentioned, plainly makes insurance on life a contract of in- 

demnity.” 

‘¢ In harmony with this view, see Rase v. Mut. Benefit Ins. Co., 23 

N. Y., 516; May on Ins., 277.” 

‘ An insurance upon life may be made payable on the death of a 

person.” 72762, civil code. 
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‘‘T think (says Mr. Justice Bradley), we are entitled under the 
fourteenth amendment, nct only to see that there is some process 
of law, but due process of law, provided by the state law, when a 
citizen is deprived of his property; and that in judging what is 
due process of law, respect must be had to the cause and object 
of the taking, whether under the taxing power, the power of emi- 
nent domain, or the power of assessment for local improvements 


‘ or none of these; and, if found to be suitable or admissible in the 


special case, it will be adjudged to be due process of law, but if 
found to be arbitrary, oppressive and unjust, it may be declared 


‘to be not due process of law.” 


Davidson v. N. O., 95 U. S , 104. 
‘* A state acts by its legislative, its executive, or judicial authorities. 
‘Tt can act in no other way. 
‘‘The constitutional provisions, therefore, must mean that no 
agency of the state, or of the oflicers or agents by whom its power 
are exerted, shall deny to any person within its jurisdiction the 
equal protection of the laws. 
‘*‘ Whoever by virtue of public position under a state government 


‘ deprives another of property, life or liberty, without due process 


of law, or denies or takes away the equal protection of the laws, 
violates the constitutional inhibition, and as‘he acts in the name 
of and for the state, and is clothed with the state’s power, his act 
is that of the state. 

‘‘This must be so, or the constitutional prohibition has no 


meaning. 
‘* Then the state has clothed one of its agents with power to annul 


or evade it.” * 


Ex parte Virginia, 100 U. §., 339. 

Stauder v. W. Va., 100 U. S8., 303. 

Neale v. Delaware, 103 U. S., 370. 

Bush v. Ky., 107 U. S., 110. 

Yick Wo, 118 U. S., 357. 

Dent. v. W. Va., 9S. C. R., 234. 
The 14th article takes away the power of the state ‘‘ to give to A 
the sole right to bake bread, to B the sole right to make hats, to 


‘** C the sole right to sow grain or plow the fields, and thus at their 


e¢ 


‘* discretion to grant to some the means of livelihood and withhold 


it from others.” 


By Field, J., in 18 Wall., 139. 
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The rule declared by the United States supreme court ‘‘ places 
‘‘ under the same restrictions and subjects to like penalties and 
‘* burdens all who sell the articles embraced by its prohibitions, 
‘* thus recognizing and preserving the principle of equality among 
‘‘ those engaged in the same business. (Barbier v. Connolly, 113 
“*U.S., 27; Soon Hing v. Crowley, Id., 703; M. P. R. Co. v. Humes, 
* 105 U. 8., 512, 519.)” 

Powell v. Penn., 127 U. S., 687. 
Deut. v. W. Va., 98. C. R. (U. S.) 233. 

‘“* Due process of law is not confined to judicial proceedings, but 
‘* extends to every case which may deprive a citizen of life, liberty, 
‘‘ or property, whether the proceeding be judicial, administrative, 
“ or executive in its nature.” 

And that learned court thus defines the meaning of ‘‘ due process 
‘* of law,” to wit: ‘‘It may, however, be stated generally that due 
‘* process of law requires an orderly proceeding adapted to the nature 
*“ of the case in which the citizen has an opportunity to be heard, 
‘** and to defend, protect, and enforce his rights. 

‘*A hearing or an opportunity to be heard is absolutely essential. 
** We cannot conceive of due process of law without this.” 

In the celebrated Dartmouth College case, 4 Wheat., 519, Mr. 
Webster defined ‘‘ due process of law” as a proceeding ‘‘ which 
“ proceeds upon inquiry, and renders judgment only after trial.” 

Chauvin v. Valiton, 20 Pac., 661. 

“ No person who is not of the class for whose benefit the asso- 
‘‘ ciation was authorized can be a beneficiary. Insurance Co. +. 
‘* Miller, 13 Bush, 489; McClure v. Johnson, 56 Lowa, 620; 10 N. 
‘“W. Rep., 217; Association v. Gouser, 1 N. E. Rep., 11 (Ohio, 
‘* Feb. 24, 1885); Associatien v. Hoyt, 46 Mich., 473; 9 N. W. 
* Rep., 497." 

Lyon v. Rolfe et al., 42 N. W. Rep., 1096, 

‘* The diversion of the funds of the corporation to other objects 
‘* than those mentioned intheirarticles * * * shall be deemed 
‘such frauds as will subject those therein concerned to the pen- 
“ie: 7 * 

Grayson v. Willoughby ef al., 42 N. W. Rep. 592. 


We have endeavored in pages 9 to 37 , ante, to bring to the notice 


of this court the statutory and case law which we consider applic- 
able to our contention. In our argument we shall refer to the 


foregoing pages. 
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Argument. 


The federal questions presented by this record are: 


Does s13%of the act of March 4th, 1889, deprive the 
plaintiff of property without due process of law? or 


Violate the obligation of our contract of life insurance ? 


Has the court below, in going outside the issues and de- 
ciding our case on a supposed situation which was not 
alleged or proved, denied to us the equal protection of the 


law ? 


We shall examine these questions in their order. 

We claim that our life insurance is a property right. 

It has value. Z§ 451-2, p. 11, ante; stat. 1889, p. 12, ante; 9S. 
C. R., 296, p. 12, ante. 

It may be owned. A person has an insurable interest in his own 
life. %2763-4, civil code, p. 12, ante; nine cases cited, p. 16, ante; 
94 U. S., 460, and other decisions of this court, pp. 16 to 18, ante. 

Therefore, IT Is PROPERTY. 77504-5, p. 34, ante. 

There may be a recovery upon it. 22763-4, C. C., p. 12, ante. 

Being property it is protected by the 14th art. . 

On the faith of the contract we employed our time and labor, and 
under Floyd v. Blanding, 54 Cal., 45, quoted on p. 20, ante, we are 
entitled to recover. 

The interest of the insured was a present interest in a fature es- 
tate. (See code, section 680-697, p. 34, ante.) 

‘ Future interests pass by succession.” (7699, p. 35, ante.) 

‘* A future interest cannot be defeated by the destruction of the 
* precedent interest. If the contingency happens after the deter- 
‘mination of the precedent interest, the future interest takes effect 
‘‘in the same manner and to the same extent as if the precedent 
‘* interest had continued to the same period.” (77741-2, civil code, 
“* p. 35, ante. ) 

This provision was in force on April Ist, 1878, when our insurance 
law was passed, and becomes a part of our insurance law. 

The laws of the state will be read together (69 Cal. , 255.) 

There was an obligation between the insurer and the insured 
$2527, civil code (p. 35, ante) calls it a contract, it was a right cre- 
ated by statute, see nine cases on p. 16, ante. It was recognized and 
defined by our codes, see 726, and 71428, p. 35, ante. 
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It is property, 771458, 953-4, p. 35, ante. The law has said so. 

This claim is supported by several decisions of this court, which 
we have quoted on pp. 16 to 18, ante. It is also supported by the 
laws of California quoted on pp. 9 toll, ante. Wesay that a dollar 
is property, the right to collect or receive a dollar or any number 
of dollars is a property right, or right of property. 

Property interests may be present, future, vested, or contingent. 
(See code sections quoted on pp. 34-35, ante.) 

This right is not less or more because the claimant is a policeman 
or employed in the police service. 

We urge that our contention must be decided on the pleadings, 
and not otherwise. The averment that we contributed out of our 
salary $2.00 per month, imports that we paid out of our own money 
for our life insurance. This averment stands admitted, and the de- 
cision should be within the pleadings and not excrescent or protu- 
berant beyond them. 

It is common knowledge that the increase of profit of separate or 


. community property assumes the same character and ownership as 


the fund out of which the profit came. 7162, civil code. 

‘* The incident follows the principal, and not the principal the 
** incident.” 73,540, civil code. 

Our petition shows that we were on the police before the police 
insurance law of 1878 was passed. 

Section five of this act (quoted on p. 9, anfe) continued our salary 
the same as before the passage of said act. 

Our salary was, therefore, continued at $125 per month. 

We ‘“‘ contributed ” (see 711 on page 10, ante) ‘‘ out of our salary ” 
$2.00 per month for eleven years. (See our petition.) p. 4 of Tr. 

Where did this money come from ? 


Before the act of 1878 (creating our fund) was passed the city 
charter (271, quoted on pp. 12-13, ante) ‘‘ required the board of 
‘ supervisors to levy the amount of taxes required for the payment 
of all demands on the treasury thereof for the ensuing fiscal year. 
* At the close of each fiscal year the surplus money of all funds 
was to be transferred to the general fund.” 
Our salary ‘‘ was fixed by law and required to be paid in preference 
to any and all other demands whatsoever.” 
‘‘They are preferred claims and in case of deficiency of funds, 
“ they shall be registered and paid in the order of their registry.” 

58 Cal., 585; 74 Cal., 416, quoted on p. 33, ante. 
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Under these stringent laws which precluded any continuous sur- 
plus and which consumed the surplus every year, the people were 
taxed for municipal expenses including the salaries of the police. 
There was no assessment or taxation for insurance of policemen. 
The assessment and tax were /vr salaries, and nothing more. The 
first contributions to our fund (for April, 1878) came out of our 
salary for April, 1578. The levy for this salary was made by order 
1,367, passed June 25th, 1877, nine months before our police insur- 
ance bill was passed (see pp. 14-15, ante). 

The taxpayers of San Francisco were not then, and have not since 
been, taxed for a police life insurance. They were, and since have 
been, taxed for police and other salaries fixed by law; ‘‘ preferred 
‘‘ claims on the treasury,’’ which cannot be defeated even by the 
supervisors appropriating less than the proper amount or refusing 
to levy a tax. 

‘*They are payable out of the general fund and are not limited to 
‘* any particular part of that fand which the board may set apart for 
‘‘ their payment.” Welch v. Strother, 74 Cal. 416; p. 33, ante. 

Ward contributed to this fund $6.00 out of his salary (previously 
fixed by law, and re-enacted in the statute of 1878; see p. 9, ante) 
for the fiscal year beginning July Ist, 1877, and ending June 30th, 
1878. 

That $6.00, when it became Ward's salary, ceased to be public 
money, and became a special deposit or contribution to this fund, 
for the uses and purposes prescribed, and for no other uses or pur- 
poses. In each succeeding year he contributed in the same manner 
$24.00 on the same conditions to this fund. 

Please see the tax levies shown on pp. 14 to 16, ante. 

This money when it was in the pocket of the tax-payer was private 
money. 

It passed from the pocket of the tax-payer into the county 
treasury. 

When raised by taxation for ‘‘ municipal purposes,” it became 
the public money of the municipality. 

There it was designated by the board of supervisors for police 
salaries. Then it was audited out of the treasury, and paid into 
this fund at the rate of $2 per month for 405 policemen. 

When it lay in the general fund, any particular dollar might have 
been paid to one person, or another presenting a lawful demand on 
the general fund. It would then be private money. 
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When the auditor audited our $2 every month out of the general 
fund, and the county treasurer paid two partigular dollars out of the 
general fund to the defendant for the insurance prescribed in the 
act of 1878, that money ceased to be public money of the city 
and became the private money of this fand. The board of supervi- 
sors every year have ‘‘ designated ” this money for the ‘‘ salary” of 
the police force, and as such, it has come iato the hands of the de- 
fendant. 

Each month our deceased contributed $2 of his money—his 
compensation,” his ‘‘ salary —to this fand. This fund is a trust 
fund created by law for the uses and objects stated in the creative 
act, and it ceases to be applicable to any other purpose. (8 Wheat., 
464-495. ) 

McCauley v. Brooks, 16 Cal., 35. 

Babcock v. Middleton, 20 Cal., 659. 

Creighton v. Pragg, 21 Cal., 119. 

Nev. Bk. v. Steinmitz, 64 Cal., 316. 

Meyer v. Porter, 65 Cal., 69. 


‘et 


Quoted on p. 22 ante. 


The court below erred in holding it to be a public fund or 
revenue, subject to public control.” 

“ No person who is not of the class for whose benefit the associa- 
“ tion was authorized can be a beneficiary. * 

‘* The diversion of the funds to other objects is fraud.” (42 N. 
W. R., 1096-592, p. 37, ante.) 

The pension act spoilates Ward's estate, and takes his property 
to pension men who were dismissed from the police force for incom- 
petency within one year before the passage of the pension act. 

Could there be a more flagrant act of injustice ? 

This provision is found in 713 of the pension act. This is the 
section which merges our life insurance fund in the new pension fund. 

This is the section which the court below construed against us, 
which construction we come here to correct, and in order that the 
matter may be conveniently before this court, we quote the section 
in full. 

213. “ Any police life and health insurance fund, or any fund 
‘‘ provided by law, heretofore existing in any county, city and 
‘* county, city, or town, for the relief or pensioning of police officers, 
‘* or their life or health insurance, or for the payment of a sum of 
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‘ money on their death, shall be merged with, paid into, and con- 
‘* stitute a part of the fund created under the provisions of this act; 
‘‘and no person who has resigned, or been dismissed from said 
‘‘ police department, shall be entitled to any relief from such fund; 
‘* provided, that any person who, within one year prior to the pas- 
‘* sage of this act, has been dismissed from the police department 
‘* for incompetency or inefliciency, and which incompetency or in- 
‘* efficiency was caused solely by sickness or disability contracted 
‘“ or suffered while in service as a member thereof, and who has, 
‘* prior to said dismissal, served for twelve or more years, as such 
‘‘ member, shall be entitled to all the benefits of this act.” 
Statutes of California, 1889, p. 59. 

If the pensioning of ex-policemen was provided for elsewhere in 
the act, it might escape particular notice. 

In correcting the decision of the court below this court will con- 
strue 713 under the federal constitution. 

We claim that: 

A. The merger of our fund takes our property, and that this 
statute operates as an act of confiscation, and is not due process of 
law. : 

B. That the deprivation clause which follows the merger clause 
is an ex post facto law, and is pregnant with the spirit of injustice 
and confiscation. 

The legislature knew that there were persons who were entitled to 
relief from our fund. If there were no persons entitled to relief 
from said fund, why put in this provision ? 

If there were persons entitled to relief from this fund and they are 
excluded from the enjoyment of this property, and the property 
is transferred by this act to other persons, such a result is class 
legislation by which some are deprived of property, and others are 
made rich by making us poor. 

This is contrary to the decision of this court (93 U. S., 30-35), 
quoted on p. 18, ante and violates the 14tk article. 

Class legislation is prohibited (113 U. §S., 27-703; 105 U. S., 
512-519 cited on p. 37, ante. . 

C. 713, having merged our fund and disentitled certain persons 
who were previously entitled to participate in our fund, creates in 
the next clause a benefit or pension (with our money) for persons 
who were disentitled under the next previous clause. This is class 
legislation, and is coupled with the confiscation of our money. The 
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spoliation of our fund for the general public would be unlawful, as 
held by this court in 103 U. S., 367, and other cases cited on pp. 
22-23, ante. 

The diversion of our fund for the benefit of a class who were pot 
within the beneficiary provision is a violation of our rights as held 
in 42 N. W. R., 592-1096, quoted on p. 37, anfe, and violates the 
14th article. (See 22 Am R., 674; 35 Am. R., 760; 21 N. E. R., 
Y08; 54 Cal., 45, and other cases quoted on pp. 18 to 21, ante. 

Why was that provision put into the pension act ? 

It was to meet not a possible but an actual situation. 

Under this provision it could be supposed for illustration that in 
the month of June, 1588, A and B, police officers, were dropped 
from the roll of the police department for incompetency or ineffi- 
ciency. 

It could be supposed they had contributed to our fund at the 
same rate as we had, and a like amount up to that time. 

That B withdrew his contribution and received all that he had 
contributed. 

That A could have received his contribution in like manner had 
he been willing to take it. 

That Ward, our deceased, was neither incompetent or inefficient. 
He kept on performing his duty. That he continued his contribu- 
tions to our fund, and paid his $2. per month (after A and B were 
dropped) for eight months from June, 1888, to March, 1889. In 
March, 1889, Ward died, being a policeman at the time of his death, 
and this statute of March 4, 1889, despoils his estate and deprives 
his administrator of the funds to pay for his burial—and the unpaid 
undertaker is waiting for the result of this proceeding, because 
Ward provided for his last sickness and funeral expenses by this 
insurance and not otherwise. 

By way of argument we have referred to this provision for the 
pensioning of ex-policemen who were dismissed from office for in- 
competency or inefficiency within one year prior to March 4th, 1889, 
not because Ward or his representative wish to defeat the peusion- 
ing of such persons, but because it is unjust and illegal to take 
our contributions to pension other persons. (42 N. W. R., 592- 
1096, p. 37, ante.) 

We are content that ex-policemen should be pensioned, but not 
with our life insurance money, and we claim that this pension act 
violates the 14th article in the attempt to take our contributions for 


44 Argument. 


our life insurance, and give them to the class of pensioners. We 
claim that this is class legislation in an invidious sense, and violates 
the 14th article by depriving us of our property without due pro- 
cess of law. (113 U.S., 27-703 and other cases cited on p. 37, ante.) 

This court has said: ‘‘ When we take our seats on the bench, we 
‘‘ are not struck with blindaess, and forbidden to know as judges 
‘ what we know as men.’ 


There is only one city in this state which had a police life insur- 
ance fund. 
That one fund is confiscated by this act. 


There is only one city in the state in which men who left the 
police department with perfectly clean hands, had to sue to recover 
the portion of their salary which was retained for life insurance (see 
nine cases on p. 16, ane). 

That city is the one in which our fund is located. 


There is only one city in which ex-police officers are entitled to 
relief from this fund. 
That city is the same above indicated. 


This statute gives us a hint to look in the same city for persons 
who have claims on this fund. 

Should we take the hint thus given by the statute, and lookin the 
courts of San Francisco, we should find suits in the superior court 
amounting to $10,000, against this fund and pending at the time of the 
passage of this act. 


Should we look at the official action of respondent, we should find 
he has reserved $10,000 to meet these claims. 


This statute gives us the hint to look in the same city for men 
who were dismissed from the police for incompetency or inefficiency 
within a year prior to March 4, 1889. 

Should we look in San Francisco, we shall find two men whom the 
description of the statute will exactly fit. 


For the sake of this argument, we might call them A and B. 

If all these circumstances respond to the peculiar provisions of 
Z13, of the pension act, we think it proper to argue that this act 
takes our money and gives itto A and B. 


If the donation had been made directly by the statute of Ward's 
money to A and B, it could hardly be more certain or less clear. 
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We affirm that there is error in the decision of the court below. 
It is our duty in this court to put our finger on the error, and to use 
every fair and reasonable argument to show how we are injured and 
despoiled by the act of which we complain. 


If the characters whom in this argument we have described as A 
and B do not exist, there are many unnecessary words in section 
xiii. , 

The statute presumes they do exist, or it would not have pro- 
vided for them. 


If there be not a number of persons who are entitled to assert 
claims on our fund, the statute is loaded with superfluous and un- 
meaning words. 

The statute presumes such persons do exist, and the text of 
Zxiill. is sufficient excuse for our reasoning from the probable to the 
actual. 


The purpose of this argument will be served if we show clearly to 
this court how we have been deprived of our property without due 
process of law. 

We claim that our fund must be administered on equitable prin- 
ciples, and that it cannot be merged by an act of legislative confis- 
cation. 

We ask that it be devoted to the purpose for which it was raised, 
and we deny the right of the legislature to take it from us and give it 
to others. (103 U.8., 367 and many cases cited on pp. 17 to 23, 
ante. ) 

The question whether this insurance is or is not assignable, does 
notarise in thiscase. We believe the insurance ‘‘ may pass by trans- 
fer, will or succession” under 72,764 of civil code. ‘‘ Nor can it be 
doubted she could have assigned the policy.”” Silvey v. Hodgdon, 52 
Cal., 365. See code sections on pp. 34-35, ante. 

It is certain thata testator may control it by his will, as has been 
done in many cases out of forty or more insurances which have been 
paid out of this fund since June 1, 1878. 

It is common knowledge that with very few exceptions our muni- 
pal treasury has been exhausted for a period in every year since 1856. 

The annual collection of taxes brings a large amount of money 
into the treasury in the month’ of January every year. 

In the months of October, November, or December, there usually 


is a deficiency. 
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In the months of April, May, and June, 1883, the treasury was 
empty, and holders of claims were glad to sell at ten per cent dis- 


count. 
This was in consequence of the decision, 62 Cal., 642, quoted on 


p- 13, ante. 

From the creation of our life insurance fund in 1878 tothe present 
time (and previously) these deficiencies have existed, yet it was never 
attempted to use our fund for any other purpose, even under the 
pressure of the public gas lights being extinguished for want of 
municipal funds to pay for their illumination, and public schools 
about to be closed for want of funds, many teachers being deprived 
of the salaries they have earned, for lack of funds to pay them. 

In each succeeding fiseal. year the surplas funds (if any) were 
merged in the general fund for the next year. (See statute on pp. 
12-13, ante.) 

Our fund has increased from year to year, till $40,000 has ac- 
cumulated after paying out an equal sum for life insurance and 
rescisions. (See nine cases on p, J6, ante.) In each fiscal year 
our fund survived the transfer of the surplus, because it was not a 
public fund or :public money, but was a private fund devoted by the 
statute to pay certain obligations. | | 

The constitution of 1879 requires (please notice 62 Cal., 642, 
quoted on p. 13, ante) ‘‘ that each year’s income and revenue must 
‘‘ pay each year’s indebtedness and liability, and no indebtedness 
‘* or liability incurred in any one year shall be paid out of the in- 
‘* come and revenue of any future year.” 

The $24 a year, which was contributed by us every year from 1878 
to 1889, was raised by taxation for our salary. When it came in by 
taxation, it was part of the city income for that particular year in 
which it was collected. When it was allotted to us for salary and 
paid to our agent (the respondent) for us and we contributed the 
same to our fund, it was part of the indebtedness for that same 
year, but it was a paid indebtedness which was balanced against 
the income of the same year. 

This view of our constitution shows that our fund is not public 
money. 

Please see cases cited on pp. 22-23, ante. 

The court below denied our property right in this fund. (See 
folio 26, p. 9 of Tr.) 

We claim: 


~) 
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“Property is the subject of ownership.” (2654, civil code, pp. 
12~—54, ante.) 

“ There may be ownership of all obligations, and rights created 
~~ granted by statute.”’ (Z000,. civil code, p. 34, ante. ) 

Whether our claim be treated as a contract, which if is, or asa 
right granted by statute; it is a property right because the law says 
so. It is “ the subject of ownership.” The result must be the 
same whichever chain of reasoning is pursued to reach it. Our 
court (crowded as it is with business) loses sight of the true issue, 
and says ‘‘ offices and salaries are not held by contract or grant,” 
ete. 

This is true in a proper sense, and applies to prospective legisla- 
tion, and not to retrospective legislation. 

Ward is dead and he certainly is not in this proceeding seeking 
to hold otlice against the legislative will. 

The administrator of our deceased bas no controversy with the 
legislature about reducing salary. That can be done prospectively 
but not retrospectively. Our court intimates the limit ‘‘ unless 
restricted by the constitution ” and (it would seem unconsciously) 
speedily steps over this salutary limitation. 

The four cases cited by the court below (folio 26, p. 9, of tr.) 
have no reference to salary earned in the past. 

We admit their force as to future duties and future salaries, but 
none of them touch the right of the legislature to recoup a salary 
already earned. ‘ 

The deliverance of our court, quoted on p. 33, ante, assures us 
that the officer ‘‘ cannot be deprived of his salary. It is a preferred 
“ claim superior to all other demands.”’ (58 Cal., 585, and many 
other cases cited on pp. 33-34, anfe ) 

The respondent in this case had the same rights to mandamus to 
compel the payment to him by the city of our monthly contribution 
that we had to enforce the payment to us of the other moiety of our 
salary and the same rights that Cashin, Welch and others (cited on 
pp. 33-34, ante) enforced through our courts. 

The money which we contributed to this fund was and is our 
property, our rights in this fand were and are property rights and as 
such they are protected by the federal constitution. 

The tax-payers who in 1877-1878, and each following year paid 
taxes duly levied for police salaries, have no interest in this fund ag 
reversioners, remainder men, or otherwise. 
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This fund is ours. It belongs to the contributors as held by this 
court in 93 U. §S., 30, cited on p. 18, ante, and other decisions, 16 to 
18, ante. | 

This fund is ours as held by the judicial power of our state in cases 
cited on p. 16, ante. 

It would not have been possible to have raised or created a fund 
by taxation of the tax-payers of San Francisco for eleven years last 
past to be given away by the California legislature of 1889. 

Is our legislature exercising the taxing power, or eminent domain, 
or taxation for local improvements? (See remarks of Justice Brad- 
ley quoted on p. 36, ante.) 

‘* Respect must be had to the cause and object of the taking. 

Our fund was raised by taxation for salaries for the past eleven 
years. 

The taxing power cannot be again exerted to get it out of the 
pockets of the taxpayers. 

If this is the taxing power exerted on a certain class of police 
officers, for the benefit of a certain other class of police officers, the 
abuse would be so plain as to require no citation of authorities to 
show its invalidity. | 

‘* Taxation must be equal and uniform, and must be.vested in the 
‘‘ corporate authorities.” (See article xi., 712, constitution of Cali- 
fornia, 96 U. S., 104, quoted on p. 36, ante.) 

If the servient class of police officers whose contributions are 
merged, are taxed by this statute for the benefit of the dominant 
class created by this section, there is obviously a taking without 
due process of law within the meaning of the 14th article. 

‘‘ The state may acquire property by taxation, but must pursue 
‘* the mode prescribed by law.” (243, political code, quoted on p. 
34, ante.) 

In this statute there is no observance of the modes prescribed by 
law for the exercise of the taxing power. It is confiscation undis- 
guised and violates the 14th article. 

The taxing power is limited to the public obligations as prescribed 
by law, abuse of the power, and the hoarding of funds, is carefully 
guarded against by the annual transfer of surplus funds. 

This fund does not belong to the city or the state. It belongs to 
the contributors, of whom Ward was one. 

But our court said “ he had a mere expectancy.” This is not 
more true of Ward’s insurance, than of any other life insurance. 
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The codes in 1873 declared certain property rights, some of which 
are defined in the sections quoted on pp. 34-35, ante. 

Among these rights are obligations arising from contract, and 
those created or granted by statute. Both are property. Life in- 
surance, and the rights which spring from it are defined by these 


_ codes, and when the legislature of 1878 created our fund the words 


life insurance in our statute of 1878 meant the same property rights 
as are defined by our codes where tle words ‘‘life insurance” are 
used. 

Our court, therefore, erred in holding that our life insurance was 
& mere expectancy, or any thing different from an ordinary life in- 
surance, as known to the law and the decisions of this court. 

An estate may be an estate in expectancy or a future estate, but if 
the elements of a legal estate are found, the property right whether 
present or future will be asserted and enforced by the courts and 
will be protected by the 14th art. 


The act of March 4, 1889, impairs the obligation of our 
contract with respondent, and thereby violates art. i., §10 
of the federal constitution. 


Life insurance means the same thing in one statute as in another. 

‘*The court will take judicial notice of the true signification of 
** all English words and phrases and all legal expressions.” (71,875, 
code civil procedure. ) 

Our legislature in 1878 used the words “life,” ‘‘ insurance,” in 
two statutes (quoted on pp. 9 and 11, ante). These words mean the 
same in both statutes. ‘‘ Words are construed according to the ap- 
* proved use of language " ($16, code civil procedure, quoted on p. 
10, ante). 

Life insurance is defined by Mr. Justice Grey to be ‘‘ the payment 
‘* by one of the consideration and the promise of the other to pay 
‘the insurance.’’ (Com. v. Wetherbee, 105 Mass., 140.) 

‘*Such contracts are valid and may be enforced (Bacon on life 
‘* insurance ” (1889), p. 25, and cases thereunder cited). 

‘‘ Such (insurers) have no power to create a fund for other persons 
“ than classes named.” (Id., p. 66, and cases thereunder cited.) 

‘*The American orders carry $1,626,000,000.00 of life insurance.” 
(Id., p. 16.) 

Life insurance in our state is older than our first volume of statutes. 
It is found in: 


” 
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Act of April 22, 1850, 740, allowing insurance to be made on the 
ife of a person absent at sea. 

Act of April 26, 1851, to provide for the formation of mutual 
insurance companies. 

Act of May 11, 1854, in respect to insurance of lives for the bene- 
fit of married women. 

Act of April 2, 1866, p. 752 “ to provide, et¢., for the insurance 
‘* of life and health,” ete. 

Act of April 4, 1870, p. 859, to provide for the official valuation of 
life insurance policies. 

Act of February 2, 1872, p. 59, to regulate the forfeiture of life 
insurance. 

The codes; January 1, 1873, see 772,762-6, civil code, also code 
sections quoted on pp. 10, 11 and 34, ante. 

Act of March 30, 1874, 77449 to 451, added to the civil code. 

Act of April 1, 1878, amends 77450 to 452 of civil code. (See pp. 
10 and 11, ante.) 

Act of April 1, 1878, p. 8/9. Our life insurance law, quoted on 
pp. 9 and 16, ante. 

Act of April 26, 1880, p. 517, to amend sections relating to life 
insurance. . 

Act of March 23, 1885, adding 7451, to the civil code. 

Act of February 25, 1889, p. 35, relating to the valuation of life 
insurance policies (quoted on p. 12, ante). 

Life insurance as defined above by Justice Grey is the same con- 
tract which is meant and intended when the same words are used in 
the above statutes. 

If it be otherwise, written laws and written constitutions have 
ceased to bear from age to age the guaranties of freedom, which we 
prize above all price. 

Our court by its decision takes issue with this high tribunal (118 
U. 8., 356) ‘* That we should have ‘a government of laws, and not 
“(eee ~ 

It makes the life insurance of our deceased policeman mean some- 
thing different from the life insurance of an ordinary person, 

We say that this is error. 

Life insurance in our act of 1878 means the same as the same 
words in 9 8. C. K., 296, quoted on pp. 16-17, and other cases 
quoted on pp. 17 and 18, ante. 

If this reasoning is correct, we have property rights which can be 
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asserted and must be respected in order that our government ‘‘ may 
‘* be of laws, and not of men.” (118 U. S., 356.) 

We are entitled to subject 213 by which we are despoiled to the 
severest examination. Please notice the language in the last four 
lines on p. 41, ante. 

Our fund is the object of confiscation. Our court deems the aim 
unerring, and the devastation accomplished and complete. 

But please read on—‘‘ or any fund for the relief or pensioning of 
** police officers,” etc. There were no such funds existing. The use 
of these words was to give an appearance of general legislation to an 
act of confiscation whose chief object was the swallowing of our fund. 

We are not beggars asking for relief, or unproved claimants 
clamoring for a pension to which we are doubtfully entitled. 

We assert rights of property which cannot be denied without dis- 
turbing the safety of every one who has property enough to excite 
the cupidity of any other person. 

‘* Tf this can be done the legislature may take the property of the 
‘* citizen without any legal process. The legislature has no power 
‘“todoso.” Brady v. King, 53 Cal., 45;. Peop. v. Lynch, 51 Cal., 
15; Kelly v, Luning, +6 Cal., 311, 79 Cal., 90. 

Our civil code, 72527, see p. 35, ante, calls the obligation of the 
the insurer a contract. It is a contract because the law says so. 

This court has said ‘‘ a contract is an agreement to do or not to 
“ do a certain thing.” (Cases cited on p. 23, ante.) 

“ Legislative enactments become contracts under this provision. 
(95 U. S., 114, p. 23, ante.) 

Our supreme court has repeatedly held certain statutes to be con - 
tracts. 

Please see Floyd v. Blanding, 54 Cal., 45, quoted on pp. 20-21, 
ante, in which many decisions of this court are reviewed. 

There are six California decisions quoted on p. 22, ante, which 
fully sustain our claim that ‘‘ where the state has authorized a muni- 
‘ cipal corporation to contract and to exercise the power of taxation 
‘* to meet its engagements, the power thus given cannot be with- 
‘* drawn until the contract is satisfied.” (Wolf v. N. O., 103 U. S., 
367, pp. 22-25, ante.) 

This is our exact situation. Oar contract with respondent is 
found in the statates of 1878 and 2451, of civil code, pp. 10-11, 
ante. 

We have shown the annual tax levies from 1877 to 1888, pp. 14 to 
16, ante. 
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We have shown that our fund has accumulated $40,000 in eleven 
years after paying all death benefits and all rescissions to the living, 
say $60,000; and that we have contributed thereto the sum of $2 for 
every month of said eleven years. 

That said fund is not available for any purpose other than those 
for which it has been raised. (Cases cited on pp. 22-23, ante.) 

That the contributors have legal rights in said fund as evidenced 
in the nine cases cite! on p. 16, ante. 

That our $40,000 has survived the annual transfer of surplus pub- 
lic funds (see statute on p. 12, ante) because it is not a public 
fund, but a special private fund raised by contributions from our 
salaries, and from no other source. 

That this court has repeatedly held that the contributors to such 
a fund have rights of property, ‘‘ the fund belongs in one sense to 
‘‘ the insured.’’ (See cases cited on pp. 16 to 18, ante.) 

The reasoning in the 76 N. C., 103; 14 W. Va., 411, and 21 N. E. 
R., 908, quoted on pp. 18 to 20, ante, strongly support our conten- 
tion that this fund cannot be diverted. 

We urge that the respondent should be held to meet our claim 
beeause the validity of our contract cannot be impaired by the re- 
peal of our insurance law. 8 Wheat., a cited on ‘p. 6, ante ; 
Ping v. U.S.,98. C R., 631, 79 Cal., 

There are numerous decisions on pp. = to 29, anfe, on which we 
rely to support our claims that the state cannot retain our contribu- 
tions, dissolve our insurance, and give our fund for other purposes, 
no matter how meritorious, than those for which it was raised. 

For the $2.00 per month which we paid respondent we could have 
procured a safe insurance for 31,000 in a solvent company. 

The state in its wisdom set up the respondent as our insurer. He 
consented toactassuch. We paid him our money, and every element 
of a contract is present in our case. 

Our claim is not against the state or municipal treasury. We do 
not seek to wield the arm of the taxing power to raise this money. 

It has been raised by taxation for the last eleven years, and the 
respondent has the money. 

Our claim is against this fund only. In case of deficiency of funds 
we are entitled to ‘‘ a demand which shall be registered and paid in 
‘« the order of its registry.” (See 712 of act of 1878, p. 10, ante.) 

We have no claim over against the city. 

In looking for the truth every ray of light is valuable. 


a 
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Our insurance act of 1878 (p. 10, ante) provided for a forfeiture of 
our claim on our fund, upon certain conditions prescribed. 

We do not understand how a man can forfeit a claim, if he has no 
claim to forfeit. The judicial power of our state has decided (and 
final judgment on appeal was given in favor of Alfred Clarke, ad- 
ministrator of the estate of Joseph Clark, deceased, quoted on p. 16, 
ante) that contributors to our fund havea legal right to the return of 
their contributions. This court has held (93 U. 8., 30-35; p. 18, 
ante) that a similar fund Je/ongs in one sense to the insured. 

“The only grounds upon which the correctness of this interpretation 
“ may be doubted is that the words ‘ penalty,’ ‘liability,’ and ‘ for- 
‘* *feiture’’ do not apply to crimes, and the punishments therefor, 
“ such as we are now considering. 

‘“ We cannot assent to this (says Lamar, justice). These words 
‘* have been used by the great masters of crown law and elementary 
‘* writers as synonymous.with the word punishment in connection 
‘* with crimes of the highest grade.” 

U. S. v. Reisinger, 9 S. C. R., 101. 


We did not incur the forfeiture. 

If we had forfeited our c/aim, the forfeiture would be enforced and 
adjudged by the judicial power (leck v. Anderson, 57 Cal., 251), 
and we could have had our day in court on the question of our guilt. 

To remove from office or to forfeit a claim for cause is to punish 
for crime (penal code, 2715, 176, 681, 661. Boyd v. U. 8, 116 U. 
S., 635-8). | 

It is manifest that before the 4th of March, 1889, we had property 
rights in our fund springing from the text of the police insurance 
law of 1878 (quoted on pp. 10, 11, ante). 

Our court admits this to be true, for the opinion says (see folio 
26, p. 9, of tr.): ‘‘ Had he died while the law directed such payment, 
‘‘a different question would have been presented.” 

Yet in the face of this admitted right, our court sustains a law 
which confiscates our property, extinguishes our right, and crushes 
a claim which previously was guarded by the judicial power. 

In this manner the legislature, by the pension act of 1889, takes 
our property without compensation or due process of law, and de- 
nies to us the equal protection of the law. 

Our court errs in sustaining this act of confiscation. 

This court has taught us thatthe repeal of a statute does not affect 
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rights acquired under it (8 Wheat., 485,) and as if deprecating a 
contrary construction (which must have been brought to its notice) 
says ‘‘ of this doctrine there can be no question in this court.” Chae C. 
Ping v. U. S., 9S. C. R., 631 

This grand decision inspires us with confidence to urge our claim 
before this high tribunal. This court accepts as conclusive the in- 
terpretation given by the state judiciary to state statutes where no 
question of federal law is involved. 

Our judiciary has held (see p. 16, ante) that thecontributors have 
rights in our fund. Our supreme court has not reversed that de- 
cision. The question was not before it. 

Our case went against us on the repeal of our insurance law, and 
on this question there is a direct opposition between this court and 
our court below. , 

We cannot reconcile the deliverance of our court above quoted 
with the rule concerning which ‘‘there can be no question in this 
court.” 


The court below has denied to us the equal protection of 


the law. 

‘*A state acts by its * judicial authorities. 
‘‘ virtue of public position under a state government deprives 
‘* another of property, or denies or takes away the equal protection 
‘* of the laws, violates the inhibition. His act is that of the state.” 
(100 U. S., 339, p. 36, ante.) 

** Due process of law proceeds upon enquiry and renders judg- 
* ment only after trial.” (20 Pac., 661, p. 37, ante; 19 W. Va., 
564, p. 29, ante.) 

‘* A judgment should not declare the existence of facts which are 
“ not within the issues made or tendered by the pleadings, nor 
“ should it declare the judgment of the court upon such facts. * 
“ Any finding or judgment of the court repugnant to the facts ad- 
‘‘ mitted by the pleadings Is ERRONEOUS.” (13 authorities, pp. 30 to 
32, ante.) 

Stripping this case of the imported elements with which it is be- 
clouded, we ask this court to look at our petition, or the abbrevia- 
tion on pp. 3-4, anfe, or on p. 55, post, and in the light of the facts 
stated in the petition, examine the deliverance of our court (quoted 
in error eleven, p. 8, ante) ‘‘ the act of March 4, 1889, is not obnox- 
ious to the” 14th article, and we are confident that the error of our 
court will be apparent. 
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‘* Our pleadings show: 

‘“ That we contributed out of our salary to this insurance fund two 
dollars a month for eleven years, total $264. 

“That there is due to petitioner the sum of $1,000 payable out of 
said fund by respondent. That it was and is the duty of respon- 
‘* dent to pay said $1,000. 

‘“ Demand by petitioner. 

‘* Refusal by respondent on the ground that 213. of act of March 
4, 1889, excuses payment. 

“ The possession of $40,000 by respondent applicable to pay this 
just claim.” (Please see assignment of errors, folios 28 to 30, pp. 
10 to 11 of transcript, or pp. 3 and 4, ante.) 

‘* For want of denial these averments became admitled facts in.the 
*‘ case, and any finding or judgment in the case repugnant to these 
‘‘ facts IS ERRONEOUS.” (41 Cuai., 286, and 12 other decisions, pp. 
30 to 32, anle.) 

Our court did not decide our case on these averments. It disre- 
garded these averments and said our fand was public money. 

There was no averment that our fund was public money. 

Our averments, — “ the admitted facts in the case,’— read in 
connection with the statute (on pp. 9-10, anfe) show a private fund 
raised by contributions out of our salary for the benefit of the con- 
tributors according to terms prescribed in the act. 

Our averments show a properly right in our fund. 

These averments are conclusive on this hearing, because they are 
the admitted facts in our case. 

The finding that this fund was public money is repugnant to the 
pleadings and is error. 

We had no day in court or hearing on the question, is our fund 
public money ? 

If we had been heard we could have shown that it is not. 

We could have shown that it belongs to the contributors as held 
by this court (in 93 U.S., 30, and other cases quoted on pp. 16 to 
18, ante) as held by our superior court (in 9 cases cited on p. 16, 
ante). 

We could have shown by the cases quoted on pp. 22-23, ante, that 
our fund had passed from legislative control. 

We were not heard upon this question. The court did not “‘ pro- 
‘* ceed upon enquiry and render jadgment only after trial.” 

In refusing us our day in court or hearing on this question, our 
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court has denied to us the equal protection of the law, and this is 
the actof the state (100 U. 8., 339, supra) and the 14th article is 
violated. 

Should a navigator in his first ealenlation slip into an error, such 
error (if undiscovered) will derange every evolution which rests 
upon it, and the wreck will monument the error. 

Thus our court having erred in looking for facts outside the plead- 
ings falls into an erroneous finding, and this erroneous finding 
creeps into every deduction and results in final and fatal error. 

The powers of the state (almost omnipotent) are limited only by 
the federal constitution which is aliwcays omnipotent. 

When the state said ‘‘ there may be ownership of all obligations 
“and of rights created or granted by statute (7655) the thing of 
‘ which there may be ownership is called property” (7654, p. 34, 
ante), these property rights received the protection of the federal 
constitution. 

That protection cannot now be withdrawn or denied by the state. 


What power does the state exert in confiscating our insurance 
fund ? 

Is it the power of taxation ? . 

This power has already been exercised twelve times in getting 
this money out of the pockets of the taxpayers (see taxing orders 
shown on pp. 14-16, anfe). It cannot be exercised as to the tax- 
payers without giving them a hearing. (Peop. v. Pittsburg, 67 Cal. 
625. ) 

The act of 1889 gives them no hearing. 

[r gives Ward’s estate no hearing. It gives the deprived class 
the cotenants of our confiscation no hearing, (Please see 713 on 
pp. 41-2, ante.) 

Having been raised by taxation from the taxpayers for a specific 
purpose and appropriated for that purpose it cannot be diverted un- 
der the decisions we have shown (103 U.8., 367 and others) on pp. 
22-23, ante. 


Is this the power of eminent domain ? 
The statute shows no case or occasion for the exercise of this 
power, and no observance of the indispensable procedure. 


Is it the power of local taxation for public improvements ? 
No such situation can be discovered in this case. 


It is manifest from the opinion that our court attributed the stat- 
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ute of March 4, 1889, to the exercise of the police power, and in 
the opinion it is stated that the legislature has all power over such 
officers, ‘‘ unless restricted by the constitution.” This deliverance of 
our court states the law correctly. 


We maintain that our pleadings show a property right in our fund. 

That the decisions of this court (as applied to our pleadings) show 
a property right ‘‘ capable of instunt and present valuation.” (9S. 
OC. R., 296; pp. 16-17, ante.) 

Of this right we have been deprived. First, by our state legisla- 
ture; second, by the court below. 


The police power is limited, as our court properly says, by the 
restrictions of the constitution.” 

If our wages, salary, and compensation, are property rights, as 
held by our court in 58 Cal., 585, and cases cited on p. 33, ante, then 
the restrictions of the constitution do apply to such rights, and if 
the state courts fail to correctly apply the provisions of the consti- 
tutions securing such rights, this coart will not fail to apply the 
provisions of our federal constitution, by which such rights are pro- 
tected. (111 U. §., 625, p. 30, ante.) 

Why should a dollar raised by taxation from the taxpayer by the 
taxing power, and appropriated and paid as a part of the salary of a 
policeman, be further removed from the protection of the constitu- 
tion, than if it was paid to a colored janitor or a chinese laundryman? 
The question in this court does not depend on the amount involved, 
but on the question, ‘‘ Has petitioner on the pleadings a property 
‘* right or right of property?” If there is a property right, no mat- 
ter how small, it must be respected; while, on the other hand, if we 
have no property right, we must go hence without relief. 

In order to make more clear our conception of the errors of which 
we complain we have set in parallel columns the propositions which 
we affirm and deny as follows: 


cc 


ERRORS. OUR ANTITHESES. 
One. ‘“*This contention 1. ‘*We claim that the issnes in this contention 


‘‘goes upon the theory | “should be determined from the pleadings, and we rely 
(Supreme court Cal., (case | ‘‘on the (13) California cases cited on pp. 30 to 32 ante. 
at bar) 22 Pac. Rep., 192, | ‘“‘ The pleadings show that we did not so contend. The 
p. 9of Tr.) ‘‘that the de- | ‘‘ 13 cases show that the decision of our court is error.” 

‘* ceased had a vested prop- 
‘erty right in the $1,000 2. ‘A contract of life insurance is as well-known to 
“of public money which ‘*the law as any other contract, the averments of our 
‘‘the statute had at one | “ petition (abbreviated on p. 3 anfe) show that we were 
“time directed to be paid | ‘* insured in a fund raised by us and our co-tenants ‘ /y 
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sé 


‘* to his legal representative 
‘*on the death (of Ward).” 


contriiutions out of our salarie 3, which fund is ample to i 


** pay our claims. | 


? 


3. ‘*The deceased never claimed a vested property 
right in the sum of $1,000.” | 
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4. ‘*‘No ingenuity can discover such an averment in 


bras 9 
our pection. 


‘*Our court assumed that 5. ‘* The petition states that we contributed out of j 


‘‘ our fund is public money, our salary to this fund, and other facts which show 


‘é 


“and on this assumption that this fund 19 not public money.” 
; : i, ‘om 


ante, show that this fund is raised by contributions 


. 


from police salaries, and from no other source.” 


7. ‘*The taxing orders quoted on pp. 14-15, ante, 


‘‘and the disbursing orders, p. 15, ante, show that this 
‘money was raised by taxation for police salaries, ap- 


propriated by the supervisors as police salaries, drawn 


- 
~ 


out of the treasury as police salaries, paid to respond- 


pa NI eee 
-~ 
— 


~ 
- 


ent as police salaries, and is held by him subject to the 
legal rights of the contributors,” 


8. ‘*The decisions of our superior court shown on p. 


-~ 


16, ante, show that the contributors had legal rights in 4 


‘this fund.” = 


| 9. ‘* The petition shows that respondent ‘ does not 


a 


| **deny that our deceased was insured in said fund.’ ” 


10. ‘** The finding of our court that this fund is ‘ pub- 


’ is not warranted by the pleadings, is not 


+ 
. 


| ** lic money 


‘sustained by any proof, and being outside the issues is 


. 


erroneous, as shown by the decisions cited on pp. 30 to 
*).)» snot ’ 
Oe UL. 


ll. ‘* This finding deprives us of our property with- 


sé 


out due process of law, because we have had no day in 


*é 


| “court or judicial hearing on the question—/s our fund 


public money %” 


Two. ‘‘Ward hada mere 12. ‘*The complainants are entitled to the surrender 
‘expectancy which could **value of their policies.” 
‘* have none of the elements Brewer, j., 37 Fed., 530, p. 18, ante. 
“of a vested right until the 13. ‘* The value was easy of calculation.” 
‘contingency contemplat- ‘Every person’s interest in life insurance is capable of vf 
“ed by the statute had | “instant and present valuation.” . | 


. happened.” 


Carr v. Hamilton, 9 8. C. R., (U.S) 296, p. 16-17, ante. 
14. ‘The insured has an equitable right to have the 
amount of his premium restored to him.” 

N. Y. v. Statham, 93 U. 8., 34, pp. 17-18, ante. 

15. ‘‘ Upon the death of any member of said force there 
shall be paid out of said fund $1000.” 

Statute 1875, p. 10, ante. 


- 


‘ 


-~ 
- 


Errors. 


Three. “Our courterred | 


ee 


in holding that when 
‘* Ward died there was no 
‘‘statute which gave his 
‘‘death any significance.” 


a nes 


-menma: 
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16. ‘* The insured shall be entitled to recover of the 
** insurer a surrender value.” 
Statute 1875, p. 11, ante. 


17. ‘* The net value of the policy.” (Then the insur- 
ance has a value.) 
Statute 1878, $452, p- ll, anfe. 


18. ‘* There may be ownership of all obligation rights 
created or granted by statute.” 
Civil Code, $655, p. 34 ante. 


19. ‘* The valuation of all policies,” 
Statute 1SS9, p. 12, ante. 


20. ‘* An insurance may pass by succession, successor 
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‘may recover.” 
2764, Civil Code, p. 12, ante. 


21. “Every person has an insurable interest in his 


- 


‘own life.” 
$2763, Civil Code, p. 12, ante. 


22. ‘* The superior court has decided that the insured 


- 
. 


have legal rights in our fund.” 
Cases cited, p. 16, ante. 


©3 ‘** 4 man has an insurable in his own life.” 
C. M. L. I. Co. v. Shaeffer, 94 U. 8., 460, p. 17 ante. 


°4. ‘* The insured is entitled to the equitable value 
‘of his policy. * ° Jt belongs in one sense to the insured. 
‘ * * It would be taking from the insured Ais prop- 
erty.” 
N. Y. L. IL. Co. v. Statham, 93 U. S., 30; pp. 17-18, 


ante. 


25. ‘*The words life insurance in our act of 1878, p. 
‘*879, see p. 9, ante, have the sime meaning as when 
used in secs. 2763-4 and 451-2 of the civil code and 
elsewhere in the statutes, and in the decisions of this 


court, cited on pp. 17-18, ante.” 


. 
. 


-~ 
i. 


o 
o 


26. ‘*Words and phrases must be construed according 
‘‘to their meaning. See code, sections 16, 1858 and 


‘1645, cited on p- 10, ante.” 


27. ‘* The laws of the state will be read together.” 


ie 


Lux v. Haggin, 69 Cal., 255. 


28. ‘* This court has held that ‘the repeal of a statute 
‘does not affect rights acquired under it.’ Of this doc- 
trine there can be no question in this court.” 

Ping vr. U. S., 9S. C. R., 631. 

Society v. New Haven, 8 Wheat, 485. 

Oakland v. Barstoro, 79 Cal., 45; 21 Pac. R., 544. 


o 
-~ 


a 
- 
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Errors. 


‘act operates as class leg- 
‘islation, discriminating 
‘‘agvainst Ward and those 
‘fin his class, and takes 
‘*their wages, salarics and 
‘*compensation, including 
** Ward's contribution of 
** $964, for the benefit of 
** pensioners including per- 
‘*sons dismissed from the 
‘police force for incom- 
*“*petemce or inefficiency 
‘“‘within one year prior to 
**March 4, 1889.” (See 
sec. 13, quoted on pp. 41-2 
ante. 


Five. ‘ Did not inter- 
“fere with any vested 
** right.” 


Four. ‘‘This pension | 


Our Antitheses. 


9. ‘* Ward's life insurance had an mstant and present 


valuation.” 

Carr v. Hamilton, 9 8. C. R., 296; p. 16 ante. 
30. ‘*It had a surrender value.” 

Sec. 451, Civil Code, p. 11 ante. 


31. ‘* It was capable of ownership. It was property.” 


Sec, 654, Civil Code, p. 12 and 34 ante. 


32. “The premium of $264 contributed by him out of 


a 
- 


his salary /elonged in one sense to him.” 

N. Y. v. Statham, 93 U.S., 30-35; p. 18 ante. 
Ingersoll » Mo., etc., 37 Fed., 530; p. 18 ante. 

33. ‘Taking this property by a statate violates art. 
‘xiv. and sec. 10 of art. i. of the federal constitution. 
Hutson vr. Woodbridge, 79 Cal., 90; 21 Pac. R., 435. 


‘*Every blow * * is caught upon the broad shield 


‘of our blessed constitution and our equal laws. Against 


such legislation it will always be the duty of the judi- 
‘*ciary to declare and enforce the paramount law of the 
‘ nation.” 

Ah Kow r. Nunan, 5 Saw., 552. 

34. ‘*No charges or burdens shall be laid upon him 
which are not equally horne by others.”’ 

Barbier v. Connolly, 113 U. 8., 27. 

“Class legislation discriminating against some and 
favoring others is prohibited.” /d. 

Yick Wo vr. Hepkins, 118 U.S8., 356. 

‘** Our ‘substantial right’ to our salary ‘is invaded.’” /d. 


35. “Here is ‘invidious distinction against us and 
‘“*those in our class.” (113 U. S., 703) ‘Our property is 
o 


‘taken and the property of others is increased by what 
**is taken from us.” (93 U.S., 305, p. 18 ante.) 


36. ‘** Weare not ‘ treated alike’ under the same con- 
‘ dition.” 


“This is ‘discriminating legislation in an invidious 
sense.” (113 U.8., 703.) 


es 


37. ‘*And under pretense of regulation our ‘right is 
*‘injuriously affected and subverted.’” 118 U.S. R., 356. 


38. ‘*lt practically makes unjust and illegal dis- 
‘crimination between persons in similar circumstances, 


tw 


‘still within the prohibition of the constitution.” 
Yick Wo v. Hopkins, 118 U.S. R., 356. 


39. ‘‘In case any police officer shall resign from bad 
**health or bodily infirmity, there shall be paid to him 
‘from said fund the amount of the principal sum which 
**he shall have contributed thereto.” 


Stat. 1878, sec. 11, pp. 9-10 ante. (See nine cases on 
p. 16, ante. ) 


‘material to their rights. The denial of equal justice is, 


Errors. 


— Aa ee 


Siz, *‘ Any police life | 


“and health 
“‘fund shall be merged 
** with, paid into, and con- 


** Did not inter- 
“fere with any 
‘* right.” 


Seren. 


insurance | 
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With reverence we say that Ward thus resigned, and 
there can be no doubt as to the truth of the cause, be- 
cause THE OMNIPOTENT held the pen. 


40. ‘‘The pension act provides no pension or any re- 
‘lief whatever for Ward.” 
41. The pleadings admit that Ward contributed out 


“of his salary $264 (before the passage of the pension 
** stitute a part of the fund | ¢ ; S 


‘created under this act.” | 


** act) as premiums on his life insurance.” 


42. “As construed by the court below the pension 


| “act confiscates this contribution.” 


vested | 


Five. See error, svpra, | 


and antithesis. 


Eight. ‘‘OQur court dis- 
** missed our petition.” 


Nine. “It is settled 
‘that salaried public of- 


: 
' 


43. ‘‘This is error under 94 U. S., 460, p. 17 ante; 93 
*U. S., 362, p. 18 ante ; 9S. C. R., 296, p. 17 ante. 


44. ‘* The laws of the state will be read together.” 
Lux v. Haggin, 69 Cal., 255. 


45. ‘* The insured ‘shall be entitled to recover of the 
‘* insurer a surrender value, etc.” 


Sec. 451, Civil Code, April 1, 1878, p. 11 ante. 


46. ‘*The petition showed that Ward was insured at 
‘“*the time of his death, and that respondent does not 


|“ deny that fact.” 


‘*fices are not held by con- | 


‘tract or by grant, 
“legislature has full con- 
**trol over them. 


This is | 
** true but we are not holding | 


** office or salary against the | 


** legislative will.” 


Ten. “The legislature 
“*has power to extinguish 


**the office, to reduce the | 
‘salary and increase the | 
**duties, but not & confis- | 
*‘ cate a.salary already earn- | 
** ed or an insurance already | 


** fully paid for.” 

Eleven. ‘The 
**March 4, 1889, did not 
“interfere with any vested 
‘right, and is not obnox- 
‘* ious to the constitutional 
** principle invoked by pe- 
** titioner.” 


act of | 


The | 


47. “*We are asserting a right to a salary already 
“earned. We contributed $2 per month out of our sal- 
“ary for eleven years with the approval of the legis- 
“lature. The respondent admits that he has our money.” 


48. ‘* These salary rights are always enforced by our 
‘‘courts as shown in Welch rv. Strother, 74 Cal., 416, 
**and other cases cited on pp. 33-34, ante.” 


49. ‘By the death of Ward his right to recover his 
*‘ contribution or premiams was changed into the right 
‘* of his legal representative to receive the insurance on his 
** life.” 


50. ‘If our auditor had refused to audit our $2 per 
‘‘month in favor of respondent, our courts would have 
‘issued mandates. Our contributions for the last eleven 
“‘ years to this fund are as far removed from legislative 
**control as the other portion of our salaries.” 

Wolf e. N. O., 103 U. S., 367, and many cases cited on 

pp. 22-23 ante. 

51. ‘Our court overlooks the provision which was 
‘part of the original contract ‘in case any officer shall 
‘resign from bad health or bodily infirmity, there shall 
‘* be paid to him from said fund the amount of the prin- 
*“‘ cipal sam which he shall have contributed thereto.’” 

Stat. 1878, sec. 11, see p. 10 ante, 


ee eee 


Errors. Our Antitheses. 


52. ‘* The insured shall be entitled to recover of the 
‘‘insurer a surrender value,” , 
See. 451, Civil Code, p. 11 ante. 
‘*The contributions belong to the contributor.” 
. Y. v. Statham, 93 U. S., 30-35, p. 18 ante. 
Twelve. “Our court ‘*Eyuity would not order full payment if the 
‘‘erred in denying our pleading showed heavy losses. Our pleading does not 
‘* prayer.” ‘* show any losses, and the accumulation of $40,000 in 
‘‘ eleven years shows great financial gain and increase in 
‘four fund,” 
55. ‘* Our civil code, sec. 2764, p. 12 ante, provides 
‘*the successor ‘may recover whatever the insured might 
~~ ‘ 


‘*have recovered,’ ” 


yyy - 7 * . AS 66 ro en! ; ‘ ins . »} : > , 
Thirteen ‘Said act is 56. We submit that our insurance being a property 


. . ‘* oF n . o,ef ay . + ts ares ~Y a ha ocr 
‘not obnoxious tothe l4th right, is protects 1 from confiscation by art. Xiv., and 


‘« article.” ‘‘having the elements of a contract, it is protected by 
| **arti., sec. 10, of our federal constitution.” 


Conclusion. 


Our court in its opinion (folio 25, p. 8, of tr.) seems to ignore the 
distinction made by our act of 1875 between the old police of whom 


Ward was one and the new police. (See stat. 1878, p. 879 et seq.) 
The salaries of the old police were continued by this statute at the 
previous rate, which was $125 per month. The previous incumbents 
were to be known as the ‘‘ old police,” the new officers as the “ new 


police.” 

What might be the rights of a ‘‘ new policeman” under the act of 
1878 was not in issue on the pleadings in the court below. The 
pleadings show that Ward was an old policeman. His insurance 
came out of a contribution out of his salary previously fixed by law, 
and said law was continued in force by the act of 1878, p. 879. We 
claim that these facts show a property right which is protected by 
the 14th article. 

We have shown by statutes and decisions of our state that we as- 
sert rights of property which cannot be denied while property is 
the subject of ownership, or law and courts administer the rights of 
men. 

On this foundation we have built a pyramid of statute and decision 
which is crowned with the perpetual effulgence which gathers round 
the solemn deliverances of this august tribunal, and we confidently 
wait the solution of the questions, with becoming modesty, we have 
attempted to present. 


Conclusion. 


We respectfully submit that the decision complained of ought to 
be reversed and that proper allowance should be made for the costs 


of this proceeding. 
ALFRED CLARKE, 
JAMES A. JOHNSON, 
Counsel for plaintiff in error. 


San Francisco, 
November 20th, 1889. 


This cause is submitted for decision on printed arguments or 
briefs to be filed on or before Nov. 30, 1889, as stipulated in writ- 


ing Oct. 1889 
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Th i SPAIN 


@Octaber Term, 1889. 


SUPREME COURT 


—OF THE — 


UNITED STATES. 


JAMES C. PENN IE, Administrator of the Estate 
of Edward A. Ward, deceased, 
Plaintiff in Error, 


vs. 


C. REIS, Treasurer of the Police Life and Health In- © 
surance Fund of the City and County of San 


Francisco, 


Defendant mn Error. \4 


ee eee 
ae A RR eR 


IN ERROR TO THE SUPREME GOURT | 


OF THE STATE OF CALIFORNIA. 


DAVIS LOUDERBACK, 
Counsel for Deferdant in Error. + 


_- >> <i> Ge  --- 


si day of November, 1889, Abe 


~~ 


IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


October Term, 1889. 


ate nate 


No. 1260. 


— -_ eeieeieneest _ siaeiieiies ee —— 


\ 


JAMES C. PENNIE, Apmrnistrrator 
or THE Estate or Epwarp A. Warp, 
Deceasep, 


Plaintiff in Error. 


/ 
VS. 


C. REIS, Treasurer, Evc., 
Defendant in Error. 


eg a 


Error to the Supreme Court of the State of Cali- 


fornia. , 


Brief on behalf of Defendant in Error. 


Statement of the Case. 
In an original proceeding in the Supreme Court 


2 


State of California, upon the petition or 
of the Plaintiff, the Supreme Court of 
California issued an alternative writ of mandate 
which was served on C. Reis, the Treasurer of the 
City and County of San Francisco, as Treasurer 
of the Police Life and Health Insurance Fund 
of the City and County of San Francisco, to pay 
the petitioner | the plaintiff here in error] the sum 
ot one thousand dollars, or show cause ata speci- 
fied time why he bad not done so. 

C. Reis, the Treasurer, demurred that the peti- 
tioners aftidavit did not state facts sufficient to 
constitute a cause of action, or to entitle the peti- 
tioner to any writ of mandate, or any relief what- 
ever. 

The matter, after oral argument, was submitted 
on printed briefs, and the Supreme Court of Calli- 
fornia denied the prayer of petitioner, and dis- 
missed the writ. 

The Statute of the State of California, entitled 
“An Act to enable the Board of Supervisors of 
the City and County of San Francisco to increase 
the police force of said city and county, and pro- 
vide for the appointment, regulation and payment 
thereof,” approved April 1, 1878, (see Statutes of 
California for 1877-8, p. 879), increases the police 
foree to four hundred, provides for a Board of 
Police Commissioners, and for the government of 


the Police Force. 


ET TS eT =x 
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The following sections of that statute relate to 
the subject-matter of this litigation : 

Sec. 2. The compensation of the two hundred 
and fitty (250) police officers provided for by this 
Act, or such part thereof as said Board of Super- 
visors shall allow, shall not exceed one hundred 
and two ($102) dollars permonth each, and the 
compensation of the police officers in office at the 
time of the passage of this Act shall continue at 


the amount or rate established by the Act or Acts 


-under which they have been appointed, until the 


first day of January, A. D. eighteen hundred and 
seventy-nine, when and upon which day their pay 
shall be graded and fixed by the Board of Com- 
missioners provided to be appointed by this Act. 
The police officers now in office shall be known as 
the “old police,” and those appointed by virtue of 
this Act shall be known as the “new police.’ 
Police officers hereafter appointed to fill vacancies 
upon the “ old police . shall receive the same pay 
with the ‘‘new police,” subject to the condition 
that the Treasurer of said city and county shall 
retain from the pay of each police officer the sum 
of two dollars per month, to be paid into a fund 
to be know as “The Police Life and Health In- 
surance Fund,” which said fund shall be admin- 
istered as is provided in sections nine to thirteen 


inclusive. of this Act. 


Sec. 9. That the Mayor, Auditor and Treas 
urer of the City arid County of San Francisco, 
shall constitute a Board, known as “ The Police 


Life and Health Insurance Board.” 


Sec. 10. The said Board shall, from time to 
time, as in their judgment may be best, invest the 
moneys of “The Police Life and Health Insur- 
ance Fund” in such of the following securities as 
shall seem the most safe and profitable, namely : 
the bonds of the City and County of San Fran- 
cisco; the bonds of the State of California; the 
bonds of the United States of America, and the 
securities shall be held by said Treasurer, subject 
to the order of said Board, and the said Treasurer 


shall have no power to deposit, pledge, or in any 


the evidence thereof, except on the order of said 
Board. 

Sec. 11. Upon the death of any member of 
the said Police Force, after the first day of June, 
eighteen hundred and seventy eight, there shall 
be paid by the Treasurer, out of said “ Life and 
Health Insurance, lund,” to the legal representa- 
tive of said police officer, the sum of one thousand 
dollars. In case any officer shall resign, from bad 
health, or bodily infirmity, there shall be paid to 
him, from said fund, the amount of the principal 


sum which he shall have contributed thereto. In 


J 


| Case of dismissal] of 


any police Officer for Innere 
Ncompetency 


»hot coupled with any oflense 
the laws of the State, 
from said fund 


against 
such officer Shall be 


paid 
such amount as the 


Board may F 
award, not exceeding one-half of the sum he may 
have contributed toe said fund. Any officer dis. y 
Inissed foy Stross neglect or violation of duty, or 
upon conviction of any nisdemeanor or felony, iT 
shall forfeit all claim upon said fund. 


d 
sec, ] Z. In 


CuSe such firme 


| shal] not be suff- id 
cient to pay the demand upon it, such demand re 
Shall be registered and paid in the order of its en 
) registry out of the funds as received, he 
Sec. I 3. The said Mayor, Auditor and Trea- 
Surer shal] receive ho COMIPensation tor their Ser’- ven 
vices as members of said Board. nor shall the ved 
Said Treasurer receive any compensation as om 
treasurer and Custodian of said funds. are 
Edward A. Ward. a police Officer, died on 
: rom 
March 13, 1889. having been a member of Said 
Police Department since September 24, 1869. 
’ ry ‘ osed 
The lreasurer had retained two dollars ach 
| : said 
mouth from his Pay as provided in the statute 
' ition 
from April |, 1878. to March. L889. 
‘a de | part- 
Nine days before the death of W ard, that is on 


March 4, 1889. the Governor of the State of Cali- 
fornia approved an act of the Levislature of the 
State of California. 


entitled “ Ay, Act to create a 


i ee 
TN hat Ara rena, a 
ei Sn ee: con came nae 
aiid a oe 
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Police Relief, Health, and Life Insurance and 
Pension Fund in the several counties, cities and 
counties, cities and towns of the State.” See 
Statutes of California for 1889, p. 56. 

This act creates (section 1) a board of trustees 
of the Police Relief and Pension Fund of the 
Police Department in each county, city and 
county, city or town to be kaown as the Board 
of Police Pension Fund Commissioners, and pro- 
vides (section 2) for the organization of the board, 
etc., its administration of the fund, etc., (section 
3) pensions tor othicers over 60 years ot age who 
have been in service over 20 years, and to those 
(section 4) who become physically disabled in the 
performance of their duties, and (section 6) to the 
widows or clildren ot those who loose their lives 
in the discharge of their duties, and (section 7) 
the payment of a certain sum of money to the 
widow or children, ete., of those who die from 
natural causes after ten and less than twenty 
years. service, and regulates (section 5) the evl- 
dence of disability and provides for re-examina- 
tion as to the disability, and that retired officers 
shall report to Chief of Police at certain stated 
periods, and perform duty under certain circum- 
stances, and how (section 9) pensions may be 
forfeited by misconduct and regulates (section 10) 


the meetings of the board and prescribes the 


ete 


I A 


‘ 


duties as to the fund and empowers it (section 11) 
to compel the appearance of witnesses, appoint 
secretary, and to make needful rules and regula- 
tions for its guidance and requires reports of ex- 
penditures, etc., and provides that the surplus 
over what is necessary to pay pensions shall at 
stated times be turned into the general fund of 
the city and county of San Francisco. 

The following are sections of the act necessary 
to the decision of this ease. 

Sec. 12. The Board of Supervisors, or other 
governing authority, of any county, city and 
county, city or town shall, for the purposes of said 
‘Police Relief and Pension Fund” hereinbefore 
mentioned, direct the payment annually, and when 
the tax levy Is made, into said Fund of the 
following moneys: 

First—Not less than five nor more than ten 
per centum of all moneys collected and received 
from licenses for the keeping of places wherein 
spirituous, malt, or other intoxicating liquors are 
sold. 

Second—One-half of all moneys received from 
taxes or from licenses upon dogs. 


Third—All moneys received from fines imposed 


upon the members of the Police Force of said 


county, city and county, city or town, for violation 
of the rules and regulations of the Police Depart- 


ment. 
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Fourth—All proceeds of sales of unclaimed 
property. 

Fifth—Not less than one-fourth nor more than 
one-half of all moneys received from licenses from 
pawnbrokers, billiard-hall keepers, second hand 
dealers and junk stores. 

Sixth—All moneys received from fines for 


carrying concealed weapons. 


Seventh—Twenty-five per centum of all fines 
collected in money for violation of county, city 
aud county, city or town ordinances. 

Eighth—All rewards given or paid to members 
of such Police Force, except such as shall be 
excepted by the Chief of Police. 

Ninth--The Treasurer of any county, city 
and county, city or town shall retain from the 
pay of each member of Police Depariment the 
sum of two dollars per month to be forthwith 
paid into said Police Relief and Pension Fund, 
and no other or further retention or deduction 
shall be made from such pay for any other 
fund or purpose whatever. 

Sec. 13. Any police, life, and health insurance 
fund, or any fund provided by law, heretofore ex- 
isting in any county, city and county, city or town 
for the relief oT pensioning of police office? s, or their 


life or health insurance, or for the payment of a 


sum of money on their death, shall be merged with, 


= ¢ 


) 


paid into, and constitute a part of the fund created 
under the provisions of this act; and no person 
who has resigned or been dismissed from said Po- 
lice’ Department shall be entitled to any relief 
from such fund ; provided that any person who, 
within one year prior to the passage of this Act, 
has been dismissed from the Police Department 
for incompetency or inefficiency. and which incom- 
petency or inefiiciency was caused solely by sick- 
ness or disability contracted or suffered while in 
service as a member thereof. and who has, prior 
to said dismissal, served for twelve or more years 
as such member, shal! be entitled to all the bene- 
fits of this Act. 

See. 15. All Acts or parts of Acts in conflict 
with the provisions of this Act are hereby repealed, 

Sec. 16. This Act shall take effect from and 
after its passage. 

Under this latter Act the Treasurer, the defend- 
ant here in error, refused to pay the money de- 
manded by the administrator of Ward. 

The Supreme Court of California « ecided that 
the latter Act is a valid law under the Coustitu- 
tion of the State of California ; that it repeals the 
former Act and that the latter Act does not violate 
the provisions of the Constitution of the United 
States, that no person shall be deprived of his 


property without due PTOCESS of law and that 
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publie offices, under the laws of the State of Cali- 
fornia, are not held hy contract or grant, and 
that the State Legislature has full control over 
those created by statute. It denied the prayer 
of the petitioner, the plaintiff here in error, and 
dismissed the writ. 

Che plaintiff in error assigns quite a number of 
alleged errors, but there are only two which may 
involve Federal questions, and these are the con- 
tentions that the latter Act deprives a person of 
his property without due process of law, and that 
the iatter Act pairs the obligation of a contract. 
On all other matters the decision of the Supreme 
Court of the State of California is final. and not 


the subject of review by the National judiciary. 


POINTS AND AUTHORITIES. 
| 


The provision in the former Act, the Act of 
April 1st, 1878, that upon the death of a Police 
officer the Treasurer shall pay one thousand 
dollars to his legal representative does not cre- 
ate a vested right or property, and therefore 
does not fall within the protection of that pro- 
vision of the National Constitution, that a 


person shall not be deprived of his property 


without due process of law. 
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No right or property vests under this provision 
of this former Act, till death. If Ward had died 
before the passage of this Pension Bill, this latter 
Act, the right of property would have vested, and 
then it could not have been taken away. But 
before Ward's death the law might have been 
repealed or the statutory privilege changed, mod)- 
fied or destroyed. 

It is a mere expectation of property in the fu- 
ture; a mere possibility or contingent interest. 
[t is imperfect and inchoate, and is a mere expec- 
tancy. It is not a natural right. It is a mere 
creature of law, and the power that gave may 
modify, increase, diminish or take it away. It is 
a capacity to take, but not an estate or property. 

It is like the expectancy or right of an heir to 
his inheritance. It depends upon positive law. 
No right or property vests in heir till death of 
ancestor. Prior to death Legislature may change 
or take it away from the heir or restrict the testa- 


mentary pe wer, 


Randall vs. Kreiger, 23 Wallace, p. 148. 

Brenham vs. Story, 39 Cal., p. 185. 

In re Lawrence, | Redfield, (Surrogate’s Ct.), 
p. 318. 

Merrill vs. Sherburne, 1 N. H., p. 214. 

Guerin vs. Moore, 25 Minn., pp. 464—5. 
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Wallace vs. Reddick, 6 Western Rep., pp. 
767, 773. 
Morrison vs. Rice, 29 N. W. Rep., p. 169. 


It is like the wife’s right to dower which is 1m- 
perfect, inchoate, and only a possibility or con- 
tingent interest. Dower does not vest till death 
of husband. Prior thereto may be changed or 


destroyed by legislation. 


In ve Lawrence, | Redfield, (Surrogate’s 
Ct.), p. 318. 
Merrill vs. Sherburne, | N. H., p. 214. 
Barbour vs. Barbour, 46 Maine, pp. 13, 14. 
Magee vs. Young, 40 Miss., pp. 169, 170. 
Guerin vs. Moore, 25 Minn., pp. 464-5. 
Randall vs. Kreiger, 23 Wallace, p. 148. 
Boyd vs. Harrison, 36 Ala., N. S., p. 538-9. 
Ware vs. Owens, 42 Ala., N. S., p. 212. 
Bennett vs. Holmes, 41 Wis., p. 257. 
Morrison vs. Rice, 29 N. W. Rep., p. 169. 


It is like the right of pre-emption to public 
lands of the United States, which is a statutory 
privilege, and a capacity to take or acquire. It 
may be called an inceptive title, but no right or 
property vests, so far as the settler in occupation 
of the land is concerned, till the payment of the 


price. Prior thereto Congress may withdraw the 


public lands from entry or sale. 


L3 


Hale vs. Gaines, 22 How. U. S. 121. 
People vs. Shearer, 30 Cal., p. 645. 
Hutton vs. Frisbie, 37 Cal., p. 475. 

T. P. R. Co vs. Garcia, 64 Cal., p. 515. 


It is like the right of redemption of property 
sold under judgment or execution. It is a mere 
creature of statute—a future right—a_ provision 
for future contracts—a provision out of which 
rights may grow. If a party redeems there is 
then a vested right or property : but at any time 
before he avails himself of the right or statutory 
privilege the Legislature may destroy or modify 
the right. 

Tuolumne R. C. vs. Sedgwick, 15 Cal., p. 


4 a 


The power that authorizes or proposes to give 
may always revoke before an interest is perfected 


in the donee. 
Merrill vs. Sherburne, 1 N. HL, p. 214. 


In proceedings for condemnation of land for 
public use, the law may be repealed before pay- 


ment is made. 


Lamb vs. Schottler, 54 Cal., 319. 


IT. 


Officers, their emoluments, salaries, pensions, and 
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meride tls are not contracts within those provisions 
of the Constitution of the United States and of the 
State of Calfiornia which prohibit legislation tm- 


pairing the obligation of contracts. 


In America, public offices, and the duties, rights 
and services of othees. prospective salaries, emolu- 
ments and pensions, and all the incidents of office 
are not contracts express or implied, nor incor- 
poreal hereditaments, nor grants, nor property, 
nor vested rights, as against the Government. 

The incumbents have no proprietary or private 
right, property, interest or estate in them. They 
are not subjects of barter, sale or property. Oth- 
cers are not the hired servants of a master. They 
may resign or lav down their trust at their pleas- 
ure. Offices are not created by contract or bar- 
gain, but are provided by law. The relations 
between othecers and the State are not contractual. 
They cannot be sued for damages, for breach of 
contract. Their services do not partake of the 
nature of contract, nor have they the remotest 
athnity thereto. Police officers are public agents, 
or othcers who represent the sovereignty ot the. 
State and the majesty of the law in the suppres 
sion of criminal disorders, the maintenance of 
peace and the protection of life, person, and liberty 
and property. Their duties are honorable. They 


are of the most useful and important character to 
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all. Their proper discharge requires the noblest 
of virtues—bravery, honor, fidelity and integrity. 
They ure executl ve otheers of courts of justice. 
These offices, with all their incidewts, are civil 
institutions, establish ed by the State, to be em- 
ployed for the internal government of the State. 
These officers and their incidevts are exclusively 
public matters. They are instrumentalities which 
give efficacy and use to the sovereign powers of 
the commonwealth. They are not instituted for 
the benefit of the incumbent, but as public trusts 
for the public berefit of all. The office of police- 
wan 1s not constitutional, but is solely statutory 
and, therefore, the o‘tice and the duties, privileges 
and rights which appertain thereto and prospect- 
ive salaries, emoluments and pensions, and all its 
incidents, are subject to the absolute control of 
the Legislative Department, except as to matters 


covered by some express Constitutional restraint. 


State vs. Dews, R. M., Charlton's Rep. 
(Ga), pp. 400, 401. 

Miller vs. Kister, 68 Cal., p. 144. 

Butler vs. Pennsylvania, 10 How., (U. 8.) 
p. 416. 

Com. vs. Bacon, 6S. & R., p. 322. 

Com. vs. Mann, 5 W. & S., p. 418. 

Dartmouth College, vs. Woodward, 4 Whea- 


ton, pp. 518, 629. 
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(Connor vs, City of New York, 2 Sand- 
ford, p. 370. 

Coftin vs. State, 7 Ind., p. 157. 

Connor vs. Mayor of New York, 5 N. Y., 
p. 280. 

Benford vs. Gibson, 15 Ala., p. 524, 

Koontz vs. Franklin, 76 Pa. St.. p. 157. 

Co. Com rs Us, Jones, 18 Minn.. }). 202. 

Williams vs. City of Newport, 12 Bush 
(Ky.), p. 438. 

State vs. Douglass, 26 Wis., p. 432. 

Alexander vs. McKenzie, 2 8S. C. Law 
Kep., New Series (Richardson), pp. 81, 
93. 

Newton vs. Com., 100 U.S., p. 557-8. 

Farrell vs. Bridgeport, 45 Conn., p. 195. 

Smith vs. Mayor of New York, 37 N. Y.., 
p. 920. | 

Donahue vs. County, ete., 100 IL, p- 
103—4. 

Standford vs. Wingate, 2 Duvall’s (Ky.), 
p. 445. | 

Knoup vs. Piqua Bank, 1 Ohio St., p. 616. 

Toledo Bank Us. Bond, l Ohie St., p. 
655-6. 

Barker vs. City of Pittsburg, 
p. 49. 

West River Bridge Co. VS. Dix, 6 How.., 


p. O48. 


4 Barr, 
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Robb vs. Carter, 3 Central Rep., p. 731. 
Officers take oftice with the knowledge and im- 
plied understanding that the office and its pros- 
pective compensation, duties, rights, pensions and 


incidents ure subject to Legislative control. 


Benford vs. Gibson, 15 Ala., p. 524. 

State vs. Dews, R. M. Charlton’s Rep. 
(Gra.). }). ¥ g 

Miner vs. Solano Co., 26 Cal., p. 118. 

For the reasons that the compensation is insep- 
arably connected with the ottice, and the office and 
its incidents are a civil institution and means em- 
ployed by the United States to execute their 
sovereign powers, a State cannot tax the compen- 
sation of an otticer of the national Government. 

Dobbins vs. Comr. of Erie Co., 16 Peters, 


p. 455. 


For the same reasons Congress cannot tax the 
compensation of an ofticer of the State Govern- 


ment. 
Collector vs. Day, lt Wallace, p. 113. 


Changing the law of descent and distribution 
does not impair the obligation of contracts unless 


- 


the right has already vested by death. 


In ve Lawrence, | Redfield (Surrogate’s 
Ct.), p. os, 
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Repeal of the law giving the right of redemp- 
tion from sales under judgment does not impair 
the obligation of contracts unless the party has al- 
ready availed himself of the privilege. 

Tuolumne R. Co. vs. Sedewick, 15 Cal., p. 
52a. 

The two do!lars retained from the monthly pay 
under the former Act, the Aet of April 1, i878, the 
officer never had or owned = It was not designed 
that he should. He never had any POSSESSION, 
power, ontrol, use or disposition ot the saline, 
The law regards substance. It was taken by law 
to form a public fund. It was derived trom taxa- 
tion. It was public revenue and publie funds in 
the custody of the Treasurer of the City and 
County of San Francisco, and by law taken there- 
from and remained with the same person as 
Treasurer of the fund created in that Act. If the 
officer had it or saw it, 1t would make no differ- 
ence: for if he contributed it, it would be like the 
contributions of citizens by way of taxation. After 
the contribution Is made the citizen or othcer has 
no property in it or in the fund. It is a publie 
fund or revenue subject to publie control, 

This sul of one thousand dollars, payable Lo 
the legal representative under the former Act, the 
act of April 1, 1878, was not assignable by the 


police otheer or subject bY lis control. 
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The decision by the Supreme Court of Califor- 
nia that the funds under the former Act, the Act of 
April Ist, 1878, are public funds and that public 
offices created by the laws of the State of Cali- 
fornia are not held by contract or grant, relate to 
public matters of the State which peculiarly ap- 
peitain to State sovereignty. They are decisions 
under the principles of the general jurisprudence 
of the State. 


‘IV. 


There are other matters which may be entitled 
to some consideration. The powers, functions and 
duties of the Board of Police Pension Fund Com- 
missioners under this latter Act are State powers, 
functions and duties. The powers, functions and 
duties of the Board created under the former Act 
are State powers, functio s and duties. The 
funds provided for by both Acts are public funds, 
are State funds. Both funds are devoted to or 
appropriated for State purposes. Police officers 
are State officers and the maintenance of the peace 
and the protection of life, person and property are 
State purposes, It is State policy that the funds 
or revenue are used to promote. Both Acts 
relate to police othcers. That which does not 


concern more than one locality is munterpal - that 
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which Concerns the State Is not municipal, The 
preservation of the peace is the prerogative, and 
sovereign duty of the State. Violations of erim 
inal laws VIO Ate not the peace of the county, but 
the peace of the State. The prosecution is in the 
betinie of the peopl ot the State, and betore 
tribunals which are part of the Judicial Depart- 
ment of the State Government. Fines and 
penalties Cath be only remitted by the (yovernor 
of the State. 

A police officer executes the laws of the State 
for the suppression of crimes and the protection 
ot life. persol and property. He Is bil avent of 
the State Government or Sovreignuty. He acts.1n 
the capacity of a State otheer or agent. It Is a 
inatter that concerns State policy and duties. 
The Li oislature ibaa localize the election or 
appointment of othcers, or confine them LO terri- 
torial limits if it deems it expedient. It may 
invest municipal officers with powers and duties 
for State purposes. When such an officer per- 
forms duties exclusively of a municipal character 
he acts in the capacity of, or as a municipal officer 
or agent, and when he performs duties that con- 
cerns State poliev he acts in the capacity ot. or as 
il State othceer Or agent, The Boar ls oft Police 
Pension Fund Commissioners are State ofheers 


for State purposes. All affairs that concern State 


a 


| eee LT Ts are 


21 


policy are under immediate control of the sove- 
reignty of the State through the Legislative 
Department. In such matters of general concern 
the State may provide for agents or officers of its 
own appointment or election, and prescribe their 
duties or confer such powers on municipal officers 
except so far as restrained by some express con- 
stitutional provision. There is none applicable to 


this case. 


People vs. Hurlbut, 24 Mich., pp. 63-103. 
People vs. Mahaney, 13 Mich., p. 490. 
Board of Park Com’r vs. Common Council 
of Detroit, 28 Mich., 235-6. 
Burch vs. Hardwick, 30 Grattan, p. 24 
State vs. Heinlen, 17 Pac. Rep., p. 177. 
State vs. Kansas City, 17 Pac. Rep., 185. 
Citv of Chicago vs. Wright, 69 IL, p. 326. 
People vs. Draper, 15 N. Y., (Ct of App.), 
' pees 
Mayor vs. State, 15 My., p. 455-6. 
Police Com’rs vs. City of St. Louis, 3 Bush 
(Ky.), p. 597. 
Diamond vs. Cain, 21 La. An., p. 309. 
State of Louisiana vs. Levi, 21 La. An., 
p. 538. 
People vs. Draper, 35 Barb., p. 344. 
People vs. Shepard, 36 N. Y., p. 285. 


Farrell vs. City of Bridgeport, 45 Conn., 
p. 190. | 
Cobb vs. Portland, 55 Me., p. 383. 
Andrews vs. King, 77 Me., p. 250. 
People vs. Lynch, 51 Cal., p. 35. 


Poliee otheers, (hiets and Superintendents of 


Police are State othcers. 


See above authorities. 


Public revenue and funds, State, County or 
Municipal, may be appropriated by the State to 
such public uses or purposes as it may determine. 
[f the law applies them to one use or purpose it 
may repeal or change the law or apply them to 
another public use or purpose. It 1s a sovereign 


right of appropriation. It is only restrained in 


the Constitution of the State of California in two 
instances—Public Schools and the State Uni- | 
vetsiuv-—1n which eases their revenue and funds 
ale declay bo be inviolably appropriated iO tho ‘¢ 
uses. Muaitc:pal funds are not strictly the private 
property of the County or Municipal Govero- | 


went. They are rather the property of the Sicte. 


Creighton vs. San Francisco, 42 Cal., p. 
450. 
Kir perie Reis, 64 Cal., p. 235. 


i, TTT! ee een na 
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Sangamon Co. vs. City of Springfield, 63 
Ill., p. 70. 

A'd Society vs. Reis, 71 Cal., p. 631. 

Darlington vs. Mayor, 31 N. Y., 164. 

Town of Guilford vs. B. of S. of Chenango 
Co., 18 Barb., p. 615. 

U. S. vs. Railroad Co., 17 Wallace, p. 
332. 

New Orleans vs. Clark, 95 U. S.. p. 654. 

Palmer vs. Fitts, 41 Ala., p. 492. 

Matter of the City of Buffalo, 68 N. Y., 
Dm Ft. 

State, etc., vs. St. Louis Co. Court, 34 
Mo., p. 970. 

City of St. Louis vs. Shields, 52 Mo., p. 
394. 

Sutton vs. Ashbury, 41 Cal., p. 530. 

Hart vs. Burnett, 15 Cal., p. 612. 

Payne vs. Treadwell, 16 Cal., p. 233. 

Blanding vs. Burr, 13 Cal., p. 351. 

Beals vs. Amador Co., 35 Cal., pp. 682, 
635. 


San Franciseo vs. Cannavan, 42 Cal., p. 
> 


DOR, 
People vs. Kern, 27 N. Y., p. 189. 
People vs. Alameda Co., 26 Cal., p. 649. 
People vs. Pacheco, 27 Cal., p. 209. 
Littlefield vs. Vernon, 41 N. Y., p. 123. 
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Municipal and local Governments are subject 


to veneral laws. 


Thomasson VS. Ashworth, ‘3 Cal.., p). (3. 


a 
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Police ofthcers hold during the pleasure of the 


appotnting powe) 


People os. Hill. 7 Cal.. p. 102. 


Smith vs. Brown, 59 Cal., p. 672 


Pensions and relief to police officers who risk 
their lives, body, limbs and health in the brave 
and taithtul discharge of them duties, are aftected 
with a public use, and concern public policy, and 
the people are the beneficiary of this use: they 
are given as a matter of justice and as the dictate 
ot a WISE, beneticent ana useful public policy, 
They subserve the common interest and well- 
being ot society, Police ofheers are the civil 
soldiers ot the evil roverhment, There Is ho 
period ot Peace in) then services or as to their 
battles with the public enemies—murderers, rob- 
bers, burglars, thieves, ete. Their warfare with 
vice and erie hever Ceases day or mieht. 

These statutes concern the oftvers as ofticers 
and relate solely to the ofhice and Its incidents. 


DAVIS LOUDERBACK, 
' WK. SHA ; . 
( odie tor ReSpondent in Krror. 
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AAS AON MEE RE NE CC A AE A EN BE AE RE I, ER 


WESTERN UNION TELEGRAPH CO. VS. E. A. O'NEAL, GOV’R,ET AL. 1 


1 Supreme Court of the State of Alabama. December Term, 
ISS5. 


TUESDA Y, December 1 st, LSSo. 
Be it remembered that a regular term of the supreme court of the 
State of Alabama was begun and holden according to law at the 
capitol, in the city of Montgomery, on Tuesday, the first day of De- 
cember, A. D. 1885, it being the first Tuesday of the said month. 
Present and presiding as judges of the said court : Hon. George W. 
Stone, chief justice; Hon. Henderson M. Somerville, associate justice ; 
Ifon. David Clopton, associate justice 


THE STATE OF ALABAMA, Montgomery County: 


be it remembered that at aterm of the cireuit court begun and 
holden for said county, at the court-house thereof, in the city of 
Montgomery, in said county, on the second Monday in December, 
it being the fourteenth day of December, in the vear of our 

2 Lord one thousand eight hundred and eighty-five. 
Present: The Honorable John P Hubbard, judge presiding 


STATE OF ALABAMA, Montgom ry County: 
Circuit Court of said County. 


To the Hon. Johi P. Hubbard, judge presiding in said court: 

The petition of the Western Union Telegraph Company respect- 
fully shows to your honor that it is a corporation of the State of 
New York doing a general commercial telegraph business by au- 
thority of law in the State of Alabama, and was doing such busi- 
ness on and prior to the first day of January, 1850. | 

Second. Petitioner further shows that prior to said mentioned 
time it had filed its written acceptance with the Postmaster General 
of the terms, restrictions, and obligations, as provided by the act of 
Congress, approved July 24th, 1866, as the same is embodied in 
title 65 of the Revised Statutes of the United States upon the sub- 
ject of telegraphs, and was at said time and is now in the full en- 
joyment and exercise of said franchises and privileges granted by 
the said act of Congress as aforesaid. 

Third. Petitioner further shows te your honor that by an 
> act of the Legislature of Alabama entitled “An act to levy 
taxes for the use of the State and the counties thereof,” ap- 
proved Dee. 12th, 1884, it is provided that there shall be levied for 
the use of the State and to raise revenue therefor an annual tax 
upon the property, as mentioned in section 5 of said act, of sixty 
cents on the one hundred dollars of the value thereof; that the prop- 
erty enumerated under subdivision thirteen (13) of section 5 as sub- 
ject to said tax is “all other property, real and personal, not other- 
wise specified herein.” 

Fourth. And petitioner further shows to your honor that by see- 
tion 6 of said act, and in subdivision 6 thereof, it is provided that 
there shall also be assessed “on the yross amount of the receipts by 

1—1]066 
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2 fHE WESTERN UNION TELEGRAPH CO. Vs 


aly and evi ry tel craph, Le I phon : electric helt, and CXpPress con” 
pany de rived from busine ss done I) Vv it 1) this State at the rate ot two 
dollars on the one hundred dollars.” 

Fifth. And petitioner further shows to your honor that by section 
15 of an act of the Legislature of Alabama entitled “An act to pro- 
vide for the assessment and collection of taxes for the use of this 

State and the counties thereof, and to define the duties of ofti- 
cers chgage d about the said assessment and collection of taxes.” 

approved Ie bry l7th LSS5, it Is provided that the ‘president 
Sen retary, auditor, Or lnahaging agent in this State of every té legraph 
company Whose line, or any part thereof, is within said State must 
annuall MO] Ly hore the first day of April of each Vea, nae routh, 
make return to the auditor of the State of the number of miles of 
telegraph wire in this State belonging to it and the value thereof, 
the number of poles, batteries, instruments, and articles of all kinds 
connected with Its business ana the value thereof, specifying thre 
SCV ral counties, and must also 1) the sat return report the gross 
receipts of the said company gained from its business in the said 
State during the year. Said board ts hereby directed to proceed and 
deal with said returns and property as in case of railroads. Upon 
bias valua tion be big made by thas sid board, the auditor must notify 
the result to the assessors of the several counties where the said prop- 
rty Lh 8. aS dire ected in the case of railroads, and the sid iSSCSSOrs 
must thas reaiter deal with the hitters in) their several counties and 
with any other taxable property of said companies in their counties 
as they are directed to proceed in the case of railroads’ And peti- 

tioner avers that by section 15 of said last-mentioned act it is 


5 provided: ‘ ‘When th penid Dante Hie. Resem Wen, aay ure eee 
tion required they shall proceed to e xamiine and pass upon the 
returns by the previous section required ” (of nulroads), “and if 


he such returns have been received, then LO sonatas and examine 
thre values as assessed by the auditor, ana decide Upon the valua- 
tion to be charged for the purposes of taxation against said railroad 
compan le = al) the property at reinbefore named, If ial any hie ting 
he board should hot have ae its possession sutisfactory data Upon 
which to base an estimate of the value of the property with the 
assessment ol which it Is charged, or trom any other Cause it Is hot 
able to make or complete its assessment, it shall have power to call 
Upon any otheer of any railroad for any records, books ot any de- 
scription, or for answers to any interrogatories which it may deem 
necessary to an intelligent discharge of its duties, and it shall also 
be « mpowered LO require the attendance ot any otheer of any rail- 
road, or any other person, when the testimony of such person may 
to if seem mat er | in the CASC. The valuation of the prope rev oft 
railroad companies shall proceed upon the same as cor valuation of 


Oye r\ oth eT spec les OF proper Yount that 1s tO 8; the V3 aluation 
6 of such property shall be had exclusively fo the consider- 
ation of what a clear fee-simple title to such property would 


sell for under the conditions under which that character of properts 
Is most usually sold.” 
Sixth. And petitioner further shows to your honor that, in ae- 
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cordance with the said requirements of law, petitioner did on, to 
wit, the 18th day of March, 1885, through its district superintendent 
and managing agent in this State, under oath, make a true and ac- 
curate return to the auditor of the number of miles of telegraph wire 
in this State belonging to it and the value thereof, the number of 
poles, batteries, instruments, and articles of all kinds connected with 
its business and the value thereof in each of said counties in which 
said property is situated, and the value thereof in each of said coun- 
ties; and it did also in its return of gross receipts correctly report 
and return the gross receipts of said company gained from the busi- 
ness done by it in this State during the vear ending December 3lst, 
1SS4. 

Seventh. And petitioner further shows unto your honor that the 
said board of assessment, composed of the Governor, the secretary 

of state, the auditor, and the treasurer of the State, together 
with the attorney general of the State, met on, to wit, the 6th 

day of May, 1885, and organized as a board of assessinent of 
and equalization on railroad and telegraph property ; that on May 
22nd, 1885, at 4.50 p. m. of said date,a day and hour to which said 
board was regularly adjourned, the following proceedings were had 
by said board and entered in the records thereof, namely : 

The board then proceeded to consider the reports made of tele- 
graph companies, as to the value of their propercy, and, it being 
the opinion of the board that the value of the property of the 
Western Union Telegraph Company was too low, on motion of the 
auditor, M.C. Burke, the treasurer was ordered by the board to 
summon C. G. Merriwether, John T. Milner, and Edgar Winter to 
appear by fore the board at 1s next meeting, andl, Ol} motion. the 
board adjourned until Thursday, the 28th day of May, 1885. 

Kight. And petitioner further shows to your honor that the said 
board having regularly met, pursuant to adjournment, on 28th day 
ot May, ISS.. the Western Union Tel graph Company appeared, by 
its attorney, ane’ iled a written protest against any assessment of 

the Toss Celpts of such COMMpPAanyY, as appears by the records 
s of the proceedings ot sald hoard herewith filed “as Exhibit 

“A,” page —; and petitioner further shows that at said meet- 
ing of said board the said C. G. Merriwether, district superintendent 
of the petitioner, appeared before the board and testified that the 
returns of the gross receipts of said company heretofore filed in- 
cluded and its made up only for the receipts for messages sent he- 
tween places both of which were in the State of Alabama, and did 
not include receipts from messages from points within to points 
without the State or rice versa. Thereupon the board passed an 
order “that the said company be required to furnish the board with 
a statement of its receipts in full at its offices in this State on all 
messages sent or received in this State by June 20th, 1885; to which 
action of the board, in not accepting the said return of petitioner as 
to the gross receipts from its business done within the State of Ala- 
bama, and in requiring the company to make further return cover- 


ing receipts on business done between points within the State of 


Alabama and points in other States and countries, this petitioner 
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obje C ted and CXCC }) te dd. as il}) po uls by the Lranse rip rt of the proceed- 

ings had by said board herewith filed as Exhibit ‘ ‘A,” page | 
0 Ninth. Petitioner further shows to vour honor that the 

said C. G. Merriwether, superintendent, testified as to the cost 
and value of the poles and wires per mile at the time of the said 
return, and stated that the said return was his judgment as to the 
actual value Ol the respective lines Indicated : ana petitioner fur- 
ther shows that the said company was required at the next meeting 
to make further report as to thetr line on the Nashville and Deeatur 
and Memphis and Charleston railroads and as to the Atlantie & Pa- 
cific telegraph nlc Sm LAmneetOND SONNY: 

Tenth. And petitioner further shows to your honor that in ae- 
cordance with the order and directions of said board, but under a 
formal protest in writing, the said defendant on the 27th day of 
June, 1885, filed a second er covering its entire gross receipts 
at all offices in the Stat Alabama for the year ending December 
dist, ISS4, which cereennd a roe not only its gross receipts gained 
from its business done in this State, but also its receipts taken for 
business done partly within and partly without the State of Ala- 
bama during the said time: and petitione r— that on, to wit, the 
29th dav of June. ISS», at E i | re: ul; ar term of said board [of] equi aliza- 
tion or assessment, the said board by an order adopted as the amount 

of gross receipts subject to taxation in this State the said last 
LO return so made under protest as aforesaid, and so embracing 

receipts from business done partly within and partly without 
the State of Alabama, and rssesseqd the same atl thie total value 
therein shown, to wit, the sum of 8116,785.46, and apportioned the 
sald assessment admMonye the si veral COUDLIES, in the counties respect- 
ively: to which action of the board the said company, by its attor- 
nev, objected, and, its objection being overruled, it reserved an ex- 
ception to the action of said board 

Kleventh. And petitioner further shows to your honor that at said 
last-mentioned meeting the said board of assessment wholly disre- 
garding the return Ly) thiis petitioner, nid wholly disregarded the 
testimony of the said Merriwether, and without any notice to this 
petitioner LO show CAUSE why the assessment should be raised to an 
amount’ over and above the values placed In the said return and 
the value testified to by the said Merriwether, and without further 
proof, the said property was assessed at a value different from that 
so returned and grossly in excess of its true value, as follows, to wit: 
The value of lines of poles was fixed at 840 per mile, and the length 
f line was fixed at 1,854.26 miles, and the gross valuation was as- 


sessed at S73.368.00, whieh said gross sub WwW: is apportioned 
1] among the several counties of the State in proportion to the 


le neth of lines oft pole s n) said C ‘ounties espe cCUVe ly, as shown 
by the return filed by this petitioner. And petitioner shows that 
the said valuations were fixed without regard to the testimony or 
other evidence properly before the said board, and without an op- 
portunity to this defendant to be heard as to the said assessment ; to 
which action of the board the detendant objected, and, the objection 


being overruled, it excepted. 
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Twelve. And petitioner further shows to your honor that, in dis- 
regard of the value so returned by it and of the testimony of the 
said Merriwether, which was the only testimony and evidence before 
the said board, the said board placed: an excessive valuation over 
and above the true value upon the lines of wire, assessing the same 
at the sum of $20.00 per mile, or an aggregate valuation of 
$157,053.40 for the entire lines of wire in this State, and appor- 
tioned the same among the respective counties in proportion to the 
mileage in each county; to which action of the board said com- 
pany objected, and, its ob} ction being overruled, it excepted. 

Thirteen. Petitioner here presents a full and complete tran- 

script of all of the proceedings had, returns made, orders en- 
12 tered, papers filed, and exceptions taken to the said action 

of the said board pending the determination of the said mat- 
ters, which transcript is herewith attached as Exhibit “A” and 
praved to be taken as a part thereof. 

Fourteen. Petitioner further shows to your honor that the action 
of said board in requiring petitioner to make a return of its gross re- 
ceipts was for the sole and only purpose of assessing the same for taxa- 
tion at the rate of $2 on the one hundred dollars thereof, and that said 
PUPpose Is legal, being in violation of section |, article 16, of the 
constitution of Alabama, which provides that all taxes levied on 
property in this State shall be assessed in exact proportion to the 
value of such property ; and of seetion 4, article 14, of the econsti- 
tution of Alabama, which provides: “ The General Assembly shall 
not have the power to levy li any one vear a greater rate of taxa- 
tion than three-fourths of on: per cent. of the value of the taxable 
property within this State;” and of section 6, article 16, which pro- 
vides: “ That the property ol private corporations, associations, and 
individuals of this State shall be forever taxed at the same rate.” 

Fifteen. Petitioner further shows to your honor that the action 

of said board in requiring the said petitioner to make return 
1S of and in assessing as well the gross receipts from inter- 

state business as gross receipts derived by it from business 
done in the State is illegal and in violation of the said subdivision 
6, section 6, of the said act, approved December 12th, 1884, and the 
sald section 15 of the aet approved lebruary 17th, 1885, and is 
also in violation of subdivision 3 and subdivisions 7 of section 5, 
article 1, of the Constitution of the United States as well as in viola- 
tion of the 14 amendment of said Constitution and of section- 1, 4, & 
6 of article 11 of the constitution of Alabama. 

Sixteen.’ And petitioner further shows to your honor that the 
action of said board, in so arbitrarily taxing the valuation on its 
lines of telegraph poles and telegraph wires, is in violation of see- 
tion 7, article 1, of the constitution of Alabama and the 14th 
amendment of the Constitution of the United States. And peti- 
tioner further shows that the said board has exceeded its powers 
and jurisdiction, and has proceeded irregularly and in a manner 
not authorized by law, and has rendered an illegal judgment which 
will work a great damage to this petitioner unless the said orders, 
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judgments, and acts shall be reviewed, set aside, and held for naught 
} 


or so modified as to conform to law and the right of this petitioner. 
Wherefore the petitioner prays for a writ of certiorari to be 


14 issued out of and under the seal of this honorable court 
directly to hdward A. O'Neal, Governor, Thomas N. MeClel- 
lan, attorney general, Ellis Phelan, secretary of state, M. (. Burke, 
auditor, and Fred. IL. Smith, State treasurer, of the State of Alabama, 
directing them as a board of equalization and assessment to certify 
without delay info to this honorable court and to file therein a com- 
plete transeript of the record and proceedings had by it in reference 
to the said assessment of the property and gross receipts of the 
Western Union Telegraph Company, and a complete transcript of 
all papers and documents pertaining thereto which have been regu- 
larly filed with said board, and that your honor will, upon the 
filing of said transcript, set aside and hold for naught the said 
orders and assessments made by said board or render such other 
judgment as may be required by law in the several premises 
And the petitioner will ever pray. 
C.G. MERRIWETHER, 
Dist. Supt. 


Subseribed ana SWortl to before me this l6th day of July, A. D 
LSS. 
DD Mm. PF. te 
Notary Public. Mohile County, Alahbaina. 


GAYLORD Bb. CLARKE, 
THOS. G. JONES, 
; { tly’s for ay f'ts 


ID exiuipbit “A” to petition for certiorart. 


Proceedings of the board of equalization on railroad and telegraph 
property, as provided by section 13 of the revenue law, approved 
february 17th, 1885, for the year 1885. 


OFFICE OF THE Stave Auprror, Monraomery, ALA., 
WEDNESDAY, the 6th day of May, 1885. 
This being the tirst Wednesday 1n May, 1885, the day fixed by 
law for the meeting of the board of assessment for railroad and tele- 
graph property, there met on suid day, 1n the oftice of the auditor, 
Ellis Phelan, secretary of state; Fred. II. Smith, State treasurer ; 
absent, kk. A. O'Neal, Governor: M. C. Burke, auditor: Thomas N. 
McClellan, attorney general. A quorum not being present the 
board adjourned to meet at such a time and place as may be fixed 
by the Governor when notified of the failure of a quorum to meet 
this day, as provided by section 13 of the act to levy taxes for the 
use of the State and counties thereof. : 
ELLIS PHELAN, Sect. of State. 
RED. TH. SMITH, State Treasurer 
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A quorum of the board of assessment having failed to meet on 
the first Wednesday in May, 1885, in the office of the State auditor, 
as provided by law, M. C. Burke, State auditor, addressed the 


lt following communication to the Governor: 
Monroomery, AA., May 7th, 1885. 
To his Excelleney E. A. O'Neal, Governor. 


Sir: It becomes my aes to notify vour excellency that a major- 
itv of the board of equalization on railroad and telegraph property 
in this State failed to meet at the office of the auditor on the first 
Wednesday in May, 1885, as required by law (section 13, page 26, 
Revenue Code). This notification is therefore made that your excel- 
leney may appoint another day of meeting of said board as early as 
practicable. 

Most respectfully, M. C. BURKE, 
State Auditor. 
To which His Exeelleney kk. A. O'Neal made the following reply: 
‘Executive Orrice, May 7th, 1885. 
‘Hon. M. C. Burke, auditor of Alabama. 

“Sir: Acknowledging the receipt of vour formal notice, that a 
majority of the board of Cui alization on railroad and te legr: aph 
were not present at the office of the auditor on the first Wednesday 
In May, 1885, as provided in section 13 of the aet to provide for the 

assessment and collection of taxes, XC., :. under and pursuant 
li to the requirements of said act, do appoint Wednesday, the 

20th day of May, instant, as another day of meeting of the 
board, which appointment you will please notify to the other mem- 
bers of the board. 

‘Very respectfully, KE. A. ONEAL, 


ae ’ : — 
(rovernor. 


Upon receipt of which the auditor addressed the following notice 
to the Honorable Fred. H.-Smith, State treasurer; Ellis Phelan, see- 
retary of state, and T. N. McClellan, attorney general, respectively, 
and also to Henry R. Shorter, president of the railroad commission, 
and to the officers of the several railroad companies in this State: 


‘Monroomery, ALA., May 8th, 1885. 

“Sir: A majority of the board of assessment on railroad and tel- 
egraph property having failed to meet at the office of the auditor 
on Wednesday, the 6th day of May, 18585, as provided in section 15 
of an act “to provide for the assessment and collection of taxes, 
&e.,” appproved February 17th, 1885, I, under and pursuant to the 
requirements of said act, notified the Governor of that fact; in 
answer to which his excellenc y the Governor has appointed Wednes- 
day, the 20th day of May, instant, as another day of meeeting of the 
hoard, of which appointment you are hereby notified. 

‘Very respectfully, M. C. BURKE, 


-- uditor.” 
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1S Monxroomery, ALA., Wepnespay, May 20th, 1855. 


The board of assessment of railroad and telegraph property met 
in the oftice of the State auditor, pursuant to the appointment of 
Ilis Exeelleney KE. A. O’Neal, Governor. 

Present: KE. A. O’Neal, Governor, president of the board; Fred. 
Il. Smith, State treasurer: ellis Phelan, secretary of state; mM. C. 
Burke, State auditor: ‘T’. N. McClellan, attorney general. The rail- 
road commissioners, Henry R. Shorter, W. C. Tunstall, L. W. Law- 
ler, were also present, 

[lis i’xcellene I. A. () Neal, president, called the meeting to 
order. 

On motion of Fred. H. Smith, treasurer, Wm. S. Ford was elected 
SECT tar of the board. 

The minutes were read, and, on motion of T. N. MeClellan were 
order 7 to be corrected by adding the words “and telegraph Co's” 
after the word railroad wheres Ver it OCCUTS. 

Qn motion, the board adjourned until 3.50 p.m. 


The board met, pursuant LO adjournme nt, at 0.00 }). In., W ednes- 
day, May 20th, 15585. 
Present’ IK. A. O'Neal, Governor, president; Fred. TH. Smith, State 
treasurer; Ellis Phelan, secretary of state; M.C. Burke, auditor; T. 
N. Me ‘Ih lan, attorne V eeneral. The railroad commissioners, 
1% Hlenrv R. Shorter, W.C. Tunstall, L. W. Lawler, were also 
pres nt. 
[lis lexceileney I. A. ( Ne al, poi shale nt. calle d the meeting LO order. 
On motion of Ellis Phelan, secretary of state, the board proceeded 
to the consideration of the reports of the value of property made 
by the several railroad companies in this State. 
On motion, the board adjourned until Thursday, the 21st day of 
May, 1885, at 1? in. 


Montoéomery, ALA., THurspay, May 21st, 1885. 

The board met pursuant to adjournment at the office of the State 
auditor. 

Present: [lis exeell ney K. A. ¢ y Neal, president; red iT. Smith, 
State treasurer; Ellis Phelan, secretary of state; M. C. Burke, audi- 
tor; T. N. McClellan, attorney general. 

His Excelleney ly. A. O'Neal, president, called the board to order. 

The board continued to make assessments on railroad property. 

On motion, the board adjourned until 10 a. m.on Friday, the 
2? nd day of May, 1885. 

. 2 
Montcomery, ALA., Fripay, May 22nd, 188. 
The board met pursuant to adjournment in the office of the State 


auditor at 10 a. m. 
Present: [lis exeellency kK. A. O'Neal, president: I. Hl. Smith. 


treasurer; M. C. Burke, auditor; Ellis Phelan, secretary of 


20 state; T. N. McClellan, attorney general. 
The president ealled the board to order. 
The board continued to make assessments on railroad property. 


—_— 
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On motion, the board adjourned until 4.30 p. m. 

At 4.50 p.m. the board met pursuant to adjournment. 

Present: His Excellency E. A. O'Neal, president; Fred. Smith, 
treasurer; M. C. Burke, auditor; Ellis Phelan, secretary of state; T. 
N. MeClellan. attorney gener. 

The president called the board to order. 

The board continued to make assessments on railroad property. 

The board then proceeded to consider the reports made by tele- 
graph companies as to the value of their property, and it being the 
opinion of the board that the value of the property of the Western 
Union Telegraph Company was too low— 

On motion of the auditor, M. C. Burke, the secretary was ordered 
by the board to summon ¢ Gi. Merriwether, John T. Milner, and 
Kdgar Winter to appear before the board at its next meeting ; and, 
on motion, the board adjourned until Thursdav next, the 28th day 
of “May, 1585. 


Montoomery, ALA., Tourspay, May 28th, 1885 

The board met pursuant to adjournment in the office of the State 

auditor. 
21 Present: KE. A. O'Neal, Governor, president; M. C. Burke, 
auditor: red | Smith, treasurer: ‘T. N. MeClellan, attor- 
hey gveneral, 

Ilis Excellency Kb. A O'Neal, president, called the board to order. 

Mr. Edgar Winter appeared before the board in answer to sum- 
mons sent him and asked the board to excuse his further attend 
ance for the reason that the superintendent was present and for the 
further reason his personal attention Was needed fat his othice. 

On motion ol the treasurer, he was excused irom further “Atte na- 
ance on the board. 

In the matter of the assessment of the Western Union Telegraph 
Company's property, C. G. Merriwether, division superintendent of 
the company, appeared before the board at its request and testi- 
fied that the returns of gross receipts of said company heretofore 
tiled included and was made up only of the receipts for messages 
sent between places both of which were in the State of Alabama. ans 
did not include receipts for messages from points within to points 
without the State, or vice versa , 

())) motion, if was ordered by the board that said company be re- 
quired to furnish the board with a statement of its receipts in full 
at its offices in this State on all messages sent or received in this 

State by June 20th, 1SS5 
22 Mr. Merriwether further testified that telegraph poles cost 
from 70 cents to $1.05 each; that it required from 25 to 50 
poles per mile of line; that cV press poles would last about eight 


years and cedar poles about fifteen vears; that wire cost about 
$20.00 per mile, and deteriorated in value from 5 to 10 per cent. per 
annum, and that the cost of construction of a single line of tele- 
graphy—that is, a line with one wire—was from 12 dollars to 20 
dollars per mile. 
On motion, it was ordered by the board that the company make 
2—1]066 
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at the next meeting of the board further report as to their lines on 
the Nashville and Decatur and the Memphis and Charleston rail- 
roads and as to the Atlantic and Pacifie telegraph line in Lime- 
stone county. 

Mr. Merriwether further stated to the board that the poles used 
by the Western Union ‘Telegraph Company slong the line of the 
Alabama Great Southern R. [. belong to the railroad COLIPAany ; 
also that the Alabama (rreat Southern R R. Co. had two wires Oli 
said poles along the line of suld railroad. It was his opinion also 


that the Memphis and Charleston Railroad Company owned a line. 


of poles and wires. Mr. Merriwether further testified that in making 
| the return of the value of lines of poles and wires the orig- 
> ial cost of each line Wiis considered, having regard to kind 
of poles and wire used, and from this a deduction was made 
for deterioration. depending upon the length of time the lines had 
been constructed and the length of time before it would be neces- 
Sirs to renew and reconstruct them,and that the return race Wis lis 
judgment as to the actual value of the respective lines at the tim 
mndicated. 

Graylord B. Clark, Esq., attorney for the Western Union Telegraph 
Company, Wiis present before the board and filed il protest as to the 
2% tax on the gross receipts of the said Western Union Telegraph 
Company, 

Mr. Clark also objected to the order requiring the COMpany Lo 
make further returny Covering receipts OT) business done between 
points within the State of Alabama and points in other States and 
countries. 

Qn motion, the board adjourned until 3.00 }>. mM. this 28th day ot 
May, ISS.. 


Orrick OF STATE AUDITOR, 
May ISth 188p—3 }?. Il. 
Che board met pursuant to adjournment. 
Present: Ek. A. O'Neal, Governor; M. ©. Burke, auditor: I’red. U1. 
Smith, treasurer; T. N. MeClellan, attorney generat 
The board was called to order by Gov. EK. A. O'N¢ al, president. 
The board was occupied in considering assessments on railroad 
property. 
24 Qn motion, the board adjourned until Saturday, the 20th 
day of June, 1885. 
Orrick OF STATE AUDITOR, 
SATURDAY, June 20th, 1885. 
There not being a quorum of the board present, no meeting for the 
transaction of business was held pursuant to adjournment té this 
day. The auditor notified the Governor of the failure to meet in 
the following form 
Jexe 20TH, LSS). 
To His Excelleney E. A. O'Neal, Governor. 
Sir: There not being a quorum of the board of assessment of 
railroads & telegraph property present, pursuant to adjournment, no 


ad 
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meeting for the transaction of business was held. This notification 
is therefore furnished that your excellency may appoint another 
day of meeting of said board as early as practicable. 
Very respectfully, M. C. BURKE, 
Auditor 


Which notice was delivered to the Governor on this day ; and 
there being present the auditor, secretary of state, and attorney gen- 
eral, it was ordered, on motion, that for lack ola quorum the boara 
stand adjourned until Wednesday, the 24th day of June, 1885 


(Or rPICE OF STATE AUDITOR, 
WEDNESDAY, June 24th, 1SS5. 
The auditor, secretary of state, and attorney general met pursu- 
ant to adjournment 
2.) There not being a quorulm ol the board present, no meet- 
ing for the transaction of business was held. 

On motion, it was ordered that the board stand adjourned until 
Monday, the 2th day of June, ]SS5. 

On June the 25th, ISS5, the auditor received the following com- 
munication from the Governor 


STATE OF ALABAMA, CHIEF EXECUTIVE OFFICE, 
MIONTGOMERY, ALA., June 25th, 1885 
Ilon. M. C. Burke, State auditor, Montgomery, Ala. 

Deak Str: Having been notified by you that a quorum of thi 
board of assessment of railroad and telegraph property was hot pres- 
ent at the meeting fixed by adjournment for the 20th inst., ], pursu- 
ant to law, apport Monday next, the 29th instant, as another day 
for the meeting of the board, of which you will cause notice to be 
given to the other members 

Verv respectfully, Kk. A. O'NEAL, 


(F017 7TVv0eT. 


Upon receipt of above notice of appointment of Monday, June 
29th, 1885, as another day of meeting of the board was given by the 
auditor to Hlon. F. H. Smith, Ellis Phelan, and T. N. McClellan, re- 
spectively, by the following letter : 


STATE OF ALABAMA, REVENUE DEPARTMENT, 
Montoomery, ALa., June 25th, 1885. 
2h) Sin: I, under and pursuant to the requirements of the act 
oa provide for the assessment and collection of taxes,” il} )- 
proved February 17th, 1885, notified the Governor that a quorum 
had failed to meet on the 20th of June, LSS5, pursuant to adjourn- 
ment; in answer towhich his excelleney the Governor has appointed 
Monday, June 29th, 1885, as another day of meeting of the board, 
of which appointment | hereby give you notice. 
Very respectfully, M.C. BURKE, 
A uditor. 
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Orrick Or STATE AUDITOR. 
Vonrocomery. ALA. Monpay. June 20th, 1SS5. 


The board met pursuant to adjournment, and the order of the 


Governor appointing this day as another day of the mee ting of the 


board a 

Present: M. C. Burke, auditor: Ired. Hl. Smith, treasurer; Ellis 
Phelan, secretary of state; T. N. MeClellan, attorney general. 

()n) motion, ellis Phi lan Wils elected presid rit pro fern. 

The board Wiis calle d LO ord r’ 

The assessment of the property and gross receipts of the Western 
Union Telegraph Company coming up for further consideration, said 
company filed under protest the amended statement of its gross re- 
ceipts heretofore required by the board, said statement purporting 

Lo contain thre (Pross rece pts Of sida COmpany of money re- 
2 / ceived at its offices in this State, whether from messages be- 

tween points in the State or from points within to point- 
without the State. and vice versa 

And sid statement al d return being considered Dy the board 
Was, On motion, adopted by thie board is the amount of vross re- 
ceipts of said company subject to taxation in this State, and assess- 
the same at the sum total therein shown for the State. to wit. the 
sum of » | Ld 7So and Ao. dollars, ana apportion: d said “ussessment 
among the several counties in wo sums shown thereby to have been 
received in the counties r se “ rely. To 1096 action of the board 
said company, by its attorney, objected, and its objection being over- 
ruled it reserve d cil) CNC ptiol EB thie action of ' the board. 

And the matter of the assessment of the lines ‘of poles and wires 
of said company in Alabama being next considered by the board, 
and the board having heretofor tuken evidence, as hereinbefore 
noted, as to the value of such lines of poles and wires respectively 
it was, on motion, ordered by the board that the value of such lines 
of poles for HSSOSSTHCHIT be liX¢ d at hOrty dollars pret mile, ana there 
beimg, according to the report of said company, 1,854 and 924, miles 
n the State. that said Toss Valuation be assessed at B75 .008 00), ana 

that said gross sum bi apportioned among the several coun- 
28 ties of the State in proportion to the length of lines of poles 
in said counties re spectively, as shown by sald return, whieh 
1) this respect ls adopt ect by the board To this action of the.board 
said company also object d, and the objection being overruled ex- 
cepted to action of [the] board, and it was further, on motion, or- 
dered by the board that the value of said lines of wire be tixed and 
assessed for taxation at the sum of twenty doilars per mile; that the 
return of said company as to the length of such lines, which said 
return in this respeet is accepted and adopted by the board, showing 
that of such lines of wire there are 6.S76 and oi miles in this 
State nee Soe ayenest combines Uhaeaet, ts shown by said return, — It Is 
ordered that the aggregate value of said | lines be assessed for taXa- 
tion at $157,055 and 4") dollars, and that said aggregate valuation 
be apportioned among the respective counties in proportion to the 
mileage of such lines in each county located. ‘To this action of the 
board said company objected, and its objection being overruled 
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excepted. It was further ordered, on motion, that the value of in- 
struments of said company be assessed for taxation at the aggregate 
sum of six thousand three hundred and eighteen and yy dollars, 
being the value at which they are returned by said company, 
and that said aggregate sum be apportioned among the sev- 
eral counties in which said property 1s located, according to 

the value of the same in each county, as shown by said return, 

which in this respect Is hereby adopted. On motion, the board ad- 
ne journed until 4 o'clock this p. m. 


“My 


Monpay. June 20th. [SSo—4 o'clock }). Th, 
The board met pursuant to adjournment. 
Present: ellis Phelan, secretary ot state: NI. . Burke. auditor : 
Fred. H. Smith, treasurer: T. N. McClellan, attorney general. 
The president pro fem. called the board to order. 
On motion, the board adjourned until Friday, the 3rd day of 
July, LSS5. 
Orrice OF STATE AUDITOR, 
Montroomery, ALA., Fripay, July 3rd, 1885 
The board met pursuant to adjournment 
Present: Ellis Phelan, secretary of state; M. C. Burke, auditor: 
red. H. Smith, treasurer: T. N. MeClellan, attorney general. 
ellis Phelan, secretary Or state, president pro te Hi. called the 
= board to order. 
On motion, the board adjourned until 4 o'clock this p. m. 


Orrick OF STATE AUDITOR, 
Montoomery, ALA., Fripay, July 3rd, 1885 
The board met ual 0 clock }) iy). pursuant LO adjournm«e Ht. 
4) Present: Ellis Phelan, seeretary of state; M. C. Burke, 
auditor : red | Smith, treasurer: 5 x N. MeClellan. attor- 
ney general. 

The president pro tem. calle dl the board to order, and, the minutes 
of the board for each meeting sinee its organization being read to 
and approved by the board, it is ordered, on motion, that the board 
adjourn without dav. 

ke A ONEAL, (rovernor. 
ELLIS PHELAN, 

Ne Cy? lary of State , 
FRED. H. SMITH, Treasurer. 
M. C. BURKE, Auditor. 
T. N. McCLELLAN, 


Attorne J (rene ral. 


Tne STATE OF ALABAMA, Montgomery County: 


I. Wm. S. Ford, secretary of the board of assessment of railroad 
and telegraph property, hereby certify that the within and foregoing 
pages, from | to 16, inclusive, are a true copy and transcript of the 
minutes of the board of assessment of railroad and telegraph prop- 

, ertv so far as the same relates to the organization and meetings of 


L | THE WESTERN UNION TELEGRAPH CO, Vs. = 


sald board and the action of the board SO far as the W est rh Union 
Telegraph Co. is concerned 
(riven under my hand this Oth day ot July, LSS5. 


WM. S. FORD. Neerctary 


THe STate or ALABAMA, Montgomery County. 


I M.C. Burke. auditor of the State of Alabama, do hereby certify 
that the fore croiIng paces, from to Lf, Inclusive, “are a true 


‘> . ’ . 
1 copy and transcript of the proceedings of the board of assess- <<. 
Tt os ] ; : shes - 
ment of railroad and telegraph property, as shown by thi 
hooks lth this office, so tar as thie Siilnwe relates to the organization ol 
é ' , ' “aa 
said board and thas action Of ead board = har as the Western | aetee 
Pelegraph Company Is concerned, 
‘ ' ; : , ; ! . - " ;* ses : a 
Griven under mv hand. in the city Ol] Mlontgomery, this {th day 
of July, 1SS5. 
>a Y aD &” . } 
[SEAL OF OFFICE. | M.C. BURKE, Audito 
, “So — 
Statement Returned hy thee Western ( nion lelegraph Company Showing 
the Value of the Property, &c., of the Western Union Telegraph Con 
Pauny tit each fount, City. mud [neorporated lown fil thie Sate of 
Alabama for the Year ISS5 
“ 
3 : : § -- 
Names of counties & -% Z == 
Ces = 
‘ . 
- Ya — ~ ail ~— 
Autauen rity 13 "Md OM) ii) ‘him. oy OM) SM OM) 
Baldwin county The Si) OD ow) ’ sm) Ow) WO) Te. 
Barbou t H Ps "TO OO 4 ITO Ow) oo oO 1 am) 
(ity | | rr wane ro “4p GM) fb tht td) OM) 
Bibb county Is SOO Ow) }] H50 00 "OW TT 
Blount county 1% oe OW) af MiM) OM) hi) i) 1 time cme 
Bullock county yl oO) 0) 1%) 1120 00 oo OOO 
(ity of Union Springs | 1a) tM) } i) (M) fb aM lime CM) 
Butler county 4 1 oh OW) hiv? Simm) OM) (> (mM) yop OM) 
City of Greenville | “ay OM) > SO O00 4 Ow ey OM) 
Calhoun county... ” him) OM) 7) mim) OM) ia) tM) 1] ed ome 
(itv of Anniston MO ooo 9 moO) “OW mo iM) 
Chambers county 4 fine OO iva 1 chem OM . 1.7m) OM) 
4 (' hie r le og eounry i~ 1inM) iw) 4 ] fb th) “dd OM) “awd tM) 
Chilton county .. 14 TOO OO 152 1vow Oo Ow) avo oo —_- 
Colbert county rts: 1.000 0) }t) 2 OO) OW) “ine OM) 7) OW) 
Town of Tuseumbina ww how) ‘3 —S OM) "7 OW) BULL 
Town of Florene ) ooo OW) “S00 BULL 
Cullman county ‘ 19 S00 00) rs: TOW) OM) oo) Lode Oo 
Conecuh counts ae +4 1ooOo) oO) y Phy nM OW a) aM) Pcehey OM) 
Dallas county 117 yom OO es] Oo eM) OM) 7) OM) 5120 00 
City of Selma l 500) gO 0) "50 O00 Se on) 
De Kalb county. —_.- . = }~ 0 00 mow 
Klinere county 950 "50 OO mt) "00 00 65 OO roms Oo 
Etownh county ..__.. nyse ees | AL end OM) mM) OW) 
Escambia county OM) 1 5oo 00 2g 1500 Oo Oo OO 68.1000 00 
(;reene county... __. Nene 4 50 OO on OM 
Town of Eutaw w) oO OO) my OM) “O00 -_ 
d 
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Statement Returned hy th Western l nion Telegraph Company, Aa sen 
Continued. 


% 
“s 
Names of « t X -\ 2 By 
p pg ; 
~ 
‘ 

TTale ‘ it Ww) lime ¢h) hi) jim) () “Md CM) elt) oO 
r “ae al sf) ri) CM) I a On) Ad (nM) 70) OW) 
a Scot ity ime ¢M) 14 “Md OM) Sid cM) , “Md OM) 
Jett ' hi) (Md 1s, | Mew) OM) ficy OM) “? Pein CMD 
Citv of Birminghat ah OM) 2 “ay OM) lim) OM) Po) oO 
Lawrence count : A) Aw) OM) ALL 1 <M) OM) BS OO) 178s oO 
lind 1400 Oo 4) Sooo OO 7S 00 H475 OO 
Citv of Opelika he i) tM) ‘) eae OM) wey OM) ioe OM) 
Toit gator county i} imi th) bei “P mi) ¢) fh OM) sb oee em) OM) 
Lowndes county ri | ww) OW) is.) , od OM) mi) OM) > OS0) OF 
Via ne « mit, i? aU, OM) 40 AM) OM) yo Of} S454) (OM) 
Mad i, lind (MM) Tr iM) OM) bo) O}} ] A) iM) 
(‘it f tin ‘ (>) (hd 2 ey tM) ‘ap CM) bebey CMO 
Moar ' Im Oh Lin. f rand OMe vo Of} oop OM) 
( @. . ‘) i) (Me I har Om) 4) OM) 70 OO 
Niobuile « pity 11s. Awd OMe heb (awe OM) reve i leo OO 
(‘itv of Mobil "ar OW) iL ae Ow) min) CM) 1) On) 
Montgomery (¢ li) > Jon) OW) oT] } tem) OM) ‘Hy OM) 6 7oO OW) 

it if Mor tyomert ‘) tM) 1°) (mM) (mw) oT OM OM 1 opt) OF 
Morgan « nity 4] binwy OM) |S 7 tM) OM) “id OM) } Sim) OM) 
fown of Deeatut » Ow » a) OM) lime (i) lio O 
}? t LIB. » bab OM) 4) On) tn) CM) 
(its f \i hep cM) ] he) tm) Ab iM) ,t) OM) 
|? - 7 : ; iwi (Mi 42 ius OM) fd th) moh OM) 
<) ‘ ‘ ‘ (mM) CM) 1s 1 «mM OW) i) CM) 1640 OO 
, ‘ rt hak iw) ¢M) iM) tM) 
~ ite brit i) () iM) pe 1 Pod) OM) fb OM) 140) OF 
Piallocte \ iw) (Md ret 1 “ime OM) Ab (Me 17 et) OOF 
(‘it f Talladega () (W) (>) Mm) Hy iM) Tin 
l Licht Lint ~ “ih ¢) mih (MM) 
(‘its a ' 7 {) iy OM) 1 iM) 4d OW) blo OF 
a rt nny Tim. 7). "tu CM) 1) iM) ode) OM) 
\\ x 4 ' iy OM) | ro Oo 4) OO ow) OO 
Pots } §s4 °? 7 Mer iM) 6 Sa BY OO) Ob Ik Oh) 69D. SS8 SO 


NORVIN GREEN, Pres’ 
A. R. BREWER, Secretary 


STATE OF NEW York, | 
(ity and f ounty of N; ii 7 fo ’ 


I, William Arnoux, a notary public in and for the city, county, 
and State of New York, do lie reby ct rtify that on this %th day of 
March, 1885, before me personally came Norwin Green, president, 
and A. R. Brewer, secretary, of the Western Union Telegraph Com- 
pany, and severally made oath that the foregoing Statement sub- 


1G rHeE WESTERN UNION TELEGRAPH CO. VS. 


scribed by them is true to the best of their knowledge, information, 
and belief. 

[SeAL. ] WM. ARNOUX, 
34 Notary Pubhe. Ne WwW York X Kings Cv's. 


Value of Wests ri linion Telegraph Companys Prope rly mn Limestone 


and Madison (ounties. Alahama. for the Vi ar 1SS4. 


instru- 
other 


W 
ot 
rmients X 


ye rty. 


rs 


M 
\ 
Miles « 
\ 
Value 


i 2 SF me § 26.04 260 40 16.24 2.548 60 
Limestone, M.& CLR ) 00 3.314 55 
LR 12.0] 20 10 26.08 540 i 
SSO 192 9; 
Madison one , 20 OG Of} 67.40 746 00 15O OO > 1.195 oO 
Citv of Huntsvill Oy OM) ? "5 OO OO” m5 Oo 


Supplemental and amended return covering the property owned 


by the Western Union Telegraph Company in the counties named, 


which is correct, to the best of [my! knowledge, information, and 
belief. 
CoG. MERRIWETHER, 
Dist. Supt. 


Subseribec VN sworh to Ly lore mir this 27th day of June, A. 1). 
LSS.. 
‘Hl. C. DAVIDSON, 
Notary Public. 


Western Unton TELEGRAPH CoMPANY, 
SUPERINTENDENT S OFFICE, 
Monine, AtaA., May 30th, 1885. 
James Compton, sup t. 

Drar Sir: I was before the State board of assessment at Mont- 
gomery a day or two ago n regard to the return of property and 
receipts made by the Company to the State auditor, as required by 

the new law. The attorney general of the State is by the law 
OO one of the board. In going over the property return list the 

attorney general, who lives at Athens, Ala., stated that he did 
not think the return made for Limestone county was correct, and 
that there must be a mistake in it. The return for Limestone county 
shows as follows: Miles of poles, 50; miles of wire, 166. MeClellan 
said he thought we had a line of poles on the R. R. through that 
county with four or five wires on them, besides the A. & P. lines 
through the woods, and asked me to explain it. I told him I would 
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investigate it. He also called attention to the Madison county. 
The return says 68 miles of poles and 67 miles of wire. He thought 
this must be a mistake, and | think it probably is. Will you kindly 
Investigate the matter and let me know how many miles of poles 
and how many miles of wire we had in each of these counties Janu- 
ary Ist, 1885, and obligs 

Yours truly, CoG. MERRIWETITER, Sup’ 


Tae Return for Limestone i" Madison ('ountie 4 Ala. Resp y Returned 
‘ a f fy, Ve vimether. Supt 


With detailed statement of our lines and wires in said county, 
you can say to the att'y general that the R. R. Co. ownes one set of 
poles & one wire on the M.& C. R. R. 

The enclosed statement embraces the full inileage of our poles WN 
wires In those counties 

June 5, 1885. 

I COMPTE yN. Supt. 


vert " , 
: : ; if : . ‘ . 
rh S Lpthee os Pheri ltl ‘ 8 stutement, as il Snot oul property 


hy) In he the A ase ssment of thie (7Vro088 Rec ipts of thie i? ate ri lnion 
Telegraph Company Pending hy fore thee Slate Board of Asse SS 
mend, 


Now comes the Western Union Telegraph Company and protests 
against the assessment of its frross receipts, Upon the ground that the 
only purpose thereof is for the purpose of subjecting the same to a 
tux of two per cert., which said tax is vold and the assessment 
theretor is void, because the said tax Is unequal and grossly diserim- 
nating in its character as compared with the tax levied on the gross 
receipts of other persons and corporations. 

Yn. Because the same Is not equal and uniform with the taxes 
laid Upon other property belonging Lo individuals W corporavions. 

ord. Because the tax on property ae general Is levied at the rate 
of sixty cents on the one hundred dollars of value, whereas the tax 
Qn sald ross receipts is levied at the rate of two dollars on the one 
hundred dollars ot value. 

bth. Because the ross and net receipts of Persons and COPPOra- 
tions in general is exempt from any tax whatever. 

oth. Because sald tax exceeds three-fourths of one per cent., and 
for said and other good and sufficient reasons the said Western 

Union Telegraph Company makes its return of the gross re- 
STi ceipts derived from business done by it in this State under 
protest. 
GAYLORD B. CLARK, 
Att'y for W. U. Tel. Co. 
Mopirie, Ava., May 7th, 1885. 
To the auditor of the State of Alabama. 
Dear Str: In accordance with the law, | hereby make the follow- 


lowing return of gross receipts of the Western Umion Telegraph 


Sa 1 HL) 


ls THE WESTERN UNTON TELEGRAPH Ws 


Company derived from business within the State of Alabama for 
tine year ending December 5lst, 1884. 
Yours truly. CG. MERRIWETHER, 
[ist Supt 


Subseribed and sworn to before me this 7th day of May, LSS5. 
JOHN H. TINDALL. 
Notarij Public. Mohile [-.. Ala 
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Lowndes 


Macon 


Madison 
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Marengo 


Mobile 


WESTERN UNION TELEGKAIH 


(> thir 


(0) 


‘ reece 


Vs, 


Ipts 


Seottsboro i ll al - 12S Lt} 
Stevenson | a2 
Birmingham L619 S2 
Jonesboro ..--.-. . " d a4 
RE LOT 125 4S 
(oxmoor rears 0 2 
i 4 SO 
ase 114 18 
Florence - eee re ae P25 DS 
eae lO4 70 
NS i A ora 8) SS 
‘Town Creek .-... 11 S2 
I i a2) OS 
Lochapoka Oe hn arn 28 14 
Opelika - Pee ISS) D0 
Salem —- Sa s+ es 
Yong shoro marr si ae } | 2S 
Diem | 169 26 
Mooresville ae tes lo 74 
Benton 10S S4 
aera . ol IS 
It. Deposit —- eee QQ?) Ti) 
Letohatehie ~~. __- ‘ >> 10 
Lowndesboro 13] ee 
(‘hehaw. yi) Vo 
Cowles . tenet 33 60 
Notasulga Se. O02 
Shorters Sen LS rey: 
Tuskegee - - a JP Sv 
Brownsboro i icons >.) (yf 
Huntsville _..-.-... 711 S4 
Maddison 73 SS 
Demopolis Dees on ee vee () 
Faunsdale ._- 14] 36 
Beaver Meadow 4 S86 
CPuncnaa........ 30 72 


e ‘> ] 
a5 5 
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210 


i]t) 
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Total receipt 
Prom County 
24 48 
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y4 


{jt} 
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if « ounty 


Montgomery 
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Russell - 


 —— — «= 


She Iby mene dln 


ae Cee a. 
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Talladega- 
‘Tuscaloosa 


Washington ——-- 
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Name of office Office receipts 
Cjitronelle oa nv 4 
(srand Bay - en eee era ene ll 10 
NR a ,046 72 
St. Elmo ee Me lA ~6H OS 
W histler ae 2h 24 
\lontgomerv 1664 2S 
Pike Road ...--- ‘ Il 46 
Decatur a ac ii SY 
Paiewie...... ZU 82 
EE ow) 10 
Hamburg —- 50 76 
Marion loo OO 
aa 14 S82 
a ere 646 50 
en" GS GR 25 98 
Sonle os Rese ome 61 GS 
Calera : ee oath OP 
Columbiana . . iy tf) 
He le na . ia ei 42 42 
Montevalla “— ™ Lod 14 
Silurla..-_. ohne IS O06 
Springville —- iii 52 92 
Whitney Bia os Z lt; 62 
Coatopa ail ier cil ac yA re. 
lipes ee ee eee At, he Pe! 
FRESE ame Teese et lly 48 
York RE SR : 59 70 


Ala furnace 


Alpine miaiiendeatdeuin ly 10 
Childersburg --. 67 6S 
‘serene oe 46 6O 
CE EIA S O4 
Carthage _. a m > OM) 
C‘oaling . is 2s YY 
‘Tuscaloosa aicee ISO 54 
TE 6 O00 
meme i 16 


os >. *) 
2,200 


| ; SO 
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‘ad 


()°) 


“DD 


(\4} 
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ht) 
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oa Name of counts Name of office. Office receipts Potal ecerpt 
t! : , Prem county 
\W ileox . oa a Pine Apple. eae So SS 
Snow Hill... -- ie IS 4S 
—O Ob 


Necond Peturn of (, 7 O88 Pee ipts. hiled une DT th. LSS... 


Baldwin .....-| Bay Minette....- ee LO] ov 
LPS Septic as 9° AS 


; 1? 7 i 24 th, 
HAPOES .. onnna< SOLE AOE 6.012 39 GOL? Oo 
1} bibb _- .----' Driarfield . aie eee 349 oO] 
Randolph . la calles te 121 30 
I} Vanus Pe eC ED 1? OV 


Wonileiesk ai in allie 1) 14) 


SOU S7 SOON S| 
1 
Blount . OR i ccinicne | | 12 74 
Blount Springs--~-- ---- bo S85 
Hanceville ~-«<.<- set 45 15 
576 70 76 FO 
Bullock iia Sais eae abl Mathews. all er S7 > | 
F II, dita keene 77 2 
Midway - RG Rees eres 160 2S 
Union Springs----..-. 2950 6S 
2 D584 39 9 584 BY 
SR ie 112 62 
Garland. . ie i IS 41 
(reorglana —.__- i 120 52 
(;reenville— ected 1.226: 29 
1477 384 L477 S4 
( ” 
44 Calhoun. Anniston ..---- ae 2 270 28 
Cross Plains. ee [na 2s 
Jacksonville soe "260 06 
( Oxanna _.. a SS] O65 
Oxford PREM LOGS 41 
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Tecumseh —. - 
( jlanton . — 
SORTER 


(‘herokee PE eo ee a 
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Necond Return of Gross Rees ips, e.—Continued 


Total receipt 


Name ft eounty. Nn | tt} Cifttics receipts , 
from counts 
‘Tallassee : as lo os 
W CUMPRE .wensinccnws 3965 S4 
822 23 $22 23 
Kseambia ae : 90? OOD 
Pollard le seer ) 86 
Wallace asa oy 18 
We UNE Vcd o23 28 
Williams. —-—- ae 135 60 
TOO 92 TH) 92 
towah—- Atalla - perme nO a 20S 40 
cee eg eae | 304 18 
1.562 OS 1ob2 OS 
(;reene Boligee .- a a | 42°66 
I rem 5 82 
ET ERI RS 798 O4 
$16 32 S76 02 
ITale . I ; 14 65 
CGiallion ieee 106 66 
(;reensboro a S03 65 
I i i2 34 
L007 30 L057 30 
Jackson co apenas 93 70 
Sia ee an ae 
See TOO a eld loo 48 
Paint Rock 11] re 
Lt) Scottsboro. _ Jie 5 
Stevenson a aa 945 > 
1.033 92 1.033 92 
Jetferson - PURGE ccinccen wren 10,775 D6 
Irondale pace ae 10 46 
Jonesboro ....-. it 0) S] 
New Castle oe 17 94 
aera RE Deas Beet CP Ge 195 S87 
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Second Return of (77 O88 Pee ipts, Ac.—( ‘ontinued 


Name of counts 


Trussville - 


Warrior 


Lauderdale Florence - 


Lawrence._._... Courtland. : 232 22 
Hillsboro —._. . —s Lo? Ab 
Town Creek ..... 107 16 


i) 94 tt LD 


Cf Sas ase ABOUND sé cits daciinwiiinn dio 93 
Loachapoka ii lll aida ai hae aie wy 27 

COTE winiehsisnninn sababaien BU2Z5 15 

ROOD oe 85 12 

¥ On@OSDOTO . onncea i 125 LD 

<- 
3,647 62 dO4e O2 
Limestone —. AEROS sei ee : OSL 48 


Mooresville 95 8] 


677 29 Og, 2D 
Lowndes. ...... Benton - aa 24 14 
Calhoun oe @ee @e@e De of) 
et. Deposit nes nates 11S (My 
Letohatchee . ‘ > 2Y 
Lowndesboro OPT Sean ‘ 114 OW) 
ATO OO 5 OW 
on vi Macon Chehaw__. lal i 3 40) 
CI ii > 4! 
Notasulga ____- " et) OO) 
Shorter’s eR ey pn Miner ere gel HS 1 
‘Tuskegee .- eens 602 Y%3 
: 1003 76 L008 76 
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Second Return of Gross Receipts, &e—Continued. 


Name of county Name of office. Office receipts 
. trom eounty 
Madison — .| BrowneDoroe ..... OHO 27 
ETI os citisnnctincens 5.618 26 
Madison ....-. ae 92? 2] 
aU it 740) i4 
\Mlarengo Demopolis ...---- nga S54 oz 
lFaunsdale ii teebiilediane 235s YU 
1274 32 1.274 OB 
SECMDAIG «Wo « Beaver Meadow _. ot 10 
(‘hunebula i pt OG 
( itrom lle. siete alee tons den eel 116 o 
(grand Bar ‘ IS Ho 
Mobil o : 95.423 19 
St. ilmo _. f io 48 
W hustle er aN: He.) a 
29,189 62 25,789 62 
Montgomer Montgomery .---. ae) eee 2 
Pike Road _. ; YG OF 
19.272 36 19.272 36 
\Nlorean Eenianeeaenge ame Decatur. os idiiaiais wiceatia asian ean, 1 254 “4 
i 32 63 
I i 130 17 
1397 o4 1397 34 
Porn ee ME 5D 16 
Marion aiuiiccie ia i aly ac as 2 
Scotts . ‘cise ae Pe aah ee 5 vi 
IS l niontown .- ; oe 878 14 
1.737 09 1.737 09 
ee ee Ce eS I. Cran 83 4°? 
Senle ties eit sn ain sd ee! oi ei cle ioe a aia 128 24 
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Second Return of (,ross Re Ce ipts, &C.— ‘ontinued 


Name of count Nal fof Office receipts Potal pr 
I r nts 
a 0) er a TOY 63 
CR i 114 37 
oe St, oH) 
ee) RARE tee Ee 171 SY 
RRR ES AOE x3 13 
L484 92 1.484 $v 
St. Clair— siaiili Springville ee I Sa Oe Ilo 65 
WOT ccna 2 SO 
lo? 43 lo? 43 
RSS CUTS cnc cnmmaniinin zo 22 
pes . since tae ld ie ilies |) hy.) 
Livingston. Ec 4 16 
Oe i G4 83 
744 S6 744 SO 
Talladega - sanet Mek FORM wie vy 10 
Alpine-- Rare ne or ee a ae oo 24 
Childersburg ......--- 97 39 
‘Talladega ‘icaiieiaaiatrie 1429 24 
L664 OO ood OO 
FORGE. .. cnnn!t GORTIOD «<<: con ll 74 
IE cies sae eee 30 25 
rr aren a 
OE EE A BER } ov 
i. —— oe POTS OO 
2.124 96 2124 96 
Washington....; Eecatawpa .... ....... 14 00 
Lumberton ROE BETS 34 34 
19 
iS 34 iS 34 
OE coisas FIO AMBOD. occeniiiine 142 29 
ne I i 215 7] 
S58 OW) jos OO 
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The above figures include the entire gross receipts of the Western 
Union Telegraph Company for the year ending Dee. 3lst, 1884, 
received in the State of Alabama, and include also the returns pre- 
viously filed for the same period of business conducted wholly within 
the State. 

NORVIN GREEN. 
A. R. BREWER. 
STATE OF NEW YORK, |... 
(ity XX County of Ne if York. } _ 

|, William Arnoux, notary public, hereby certify that on the 
25rd day of June, 18585, before me personally came Norvin Green, pres- 
ident, and A. R. Brewer, secretary, of the Western Union Telegraph 
Company, and severally made oath that the foregoing statement 
subseribed by them is true and correct to the best of their knowl- 
edge and belief. 

ln witness whereof [| lave hereunto set my hand and fixed my 
official seal this 25rd day of June, A. D. 1885. 

[SEAL | WM. ARNOUX, 
Notary Public, New York & Kings Co’s. 


MONPGOMERY ALA., June 27th, 1885. 
Ow”) Now comes the Western Union Telegraph Company and 
liles this its return for the entire gross receipts taken In at its 
offices in the State of Alabama for services performed by it. This 
return is made pursuant to the orders of the State board of equal- 
ization, ana Is made under protest, sald company not hereby admit- 
ting that it is legally bound to make this return or that it is in any 
way liable to be taxed on such gross receipts, and particularly that 
part derived from business not done wholly within the State of Ala- 
bama, and which is determined by subtracting the amounts stated 

in the former return from the amounts herein returned. 
WESTERN UNION TELEGRAPH COMPANY, 
By GAYLORD B. CLARK, Att'y. 


THe Srate OF ALABAMA, Montgomery County : 


|, M. C. Burke, auditor of the State of Alabama, do hereby certify 
that the within and foregoing pages, from 1 to 24, inelusive, are a 
full, perfect, & complete exemplification, copy, and transcript of the 
returns of the property and gross earnings of the Western Union 
‘Telegraph Co. in the State of Alabama as the same appear of record 
in my ottice for the year ending Dee. Sist, 1884. ‘ 

Given under my hand and seal of office, in the city of Mont- 
gomery, on this the l4th day of July, LSS). 

[SEAL. | M.C. BURKE, Auditor. 


< 


51 SrTateE OF ALABAMA, Montgomery County: 


I, M. C. Burke, auditor of the State of Alabama, do hereby certify 
that the within and foregoing pages, numbered from 1 to 40, both 
inclusive, are a full, complete, and perfect exemplification, copy, and 
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transcript of ithe record and proceedings of the State board of assess- 
ment of railroad and telegraph property, including returns made, 
papers filed, orders entered, exceptions taken, and all other docu- 
ments pertaining to the organization and action of said board con- 
cerning the returns by and assessment of property and gross earn- 
ings of the Western Union Telegraph Company in: the State of 
Alabama for the vear 1555, as the same appears of record in my 
othice. 

Given under my hand and seal of office this twenty-fourth day of 
July, LSS5. 

[ SEAL. ] M.C BURKE, Auditor. 


To E. R. Holt, clerk of the cireuit court of Montgomery county : 
Let certiorari issue upon the within application as prayed for. 
JOHN P. HUBBARD, 
Judge 2nd Cirenit. 


Filed in office Aug. 12th, 1885. 
lk. RR. MOLT, Clerk. 
Writ of (ertiorari. 
STATE OF ALABAM A. Montgomery County ‘ | 
Q2 To E. A. O'Neal, Governor; Thomas N. MeClellan, attorney 
general ; Ellis Phelan, secretary of state; M. C. burke, 

auditor, and Fred. Smith, treasurer, of the State of Alabama,com- 
posed the board of equalization and assessment for railroad and 
telegraph property : 

We, being willing for certain causes to be certified of the proceed- 
ings had before you as the board of equalization and assessment for 
railroad and telegraph property in reference to the assessment of the 
property and gross receipts of the Western Union Telegraph Com- 
pany for the year 1855, do therefore command you to send up to our 
next circuit court to be holden for Montgomery county, on the see- 
ond Monday in December next, under your hand and seal, a com- 
plete transcript of the record and proceedings had by you in refer- 
ence to the said assessment of the property and gross receipts of the 
W estern Union Telegraph Company for the year ISS5 and a com- 
plete transcript of all papers and documents pertaining thereto which 
have been regularly filed with said board of equalization and assess- 
ment for railroad and telegraph property, with all things touching 
the same as they remain in your office, that we may further cause to 
be done thereupon what of nght, according to the laws of the State, 
ought to be done. 

And you will proceed ho further in the said matter of the ASSCSS- 

ment of the property and gross receipts of said Western Union 
53 Telegraph Company for the year 1585, excepting to recall or 

suspend any notice which may have been given by you to 
the several county assessors in execution of your order made in the 
said premises. 
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Witness E. R. Holt, clerk of our said court, at office this 15th day 
August, A. D. one thousand eight hundred and eighty-five. 


E. R. HOLT, Clerk. 


To the sheriff of Montgomery county to execute. 


Executed this writ by leaving a copy of the same with each of 
the following-named parties, viz: E. A. O'Neal, Gov. of Ala.; Thos. 
N. McClellan, att’y gen’l; Ellis Phelan, sec’y of state; M. C. Burke, 
auditor; Fred. IL. Smith, treasurer, composing the board of equaliza- 
tion & assessment of railroad & telegraph property, this 28th day of 
August, 18S). 

T. S. HERBERT, Sh’ ff, 
By T. C. RAOUL, D. S. 
Security for ( nals. 
In the Cireuit Court of Montgomery County. Dec’r Term, 1555. 


The Western Unton TELEGRAPH COMPANY 
''s. 


IK. A. O'NEAL, Gov., et als., Composing Board of Equalization. 


The plaintiff being a corporation, we hereby acknowledge our- 
selves security for costs in this case. 
WILLIAM C. RAY. 
M. P. LE GRAND. 
liled in office August 14th, 1885. 
FE. R. HOLT, Clerk. 


od Motion of Re sponcde nts to (uash and Dismiss Certiorari. 


Western Unton TEx. Co. 
Us, 
Kk. A. ONeaAc, Governor, M. C. Burke, Auditor, ef a/s. 


In this matter it 1s admitted that M. C. Burke, State auditor, in 
compliance with statutory requirements, notified the tax assessors 
of the several counties in this State, in which the Western Union 
Tel. Co. is taxable, of the assessment of its property and subjects of 
taxation and the amounts thereof before the 9th day of July, 1885, 
and on that day said auditor notified the superintendent of said com- 
pany of the valuations so certified to said assessors, and that all of 
these valuations in said counties, respectively, were duly enrolled 
on the books of assessment the reof, and said books were delivered 
to the several probate judges, and by said judges submitted to the 
several commissioners’ courts before the issuance of the writs in this 
ease, and said books have been by said courts passed Qpon and cor- 
rected, and as corrected certified to the several tax collectors of said 
counties, In some instances before writs issued and also in more in- 
stances before service of writ, and said books are now in the hands 
of said collectors as authorized by the statutes. This admission is 
made only for the purposes of this motion & subject to legal excep- 
tion. It is further admitted, subject to all legal objection, that as a 
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matter of fact the petition was submitted to Hon. J. P. Hub- 
5D bard before, and the first was made on July 25th, 1885, and 

was not earlier filed on account of being misplaced in the ex- 
press office & not sooner delivered. 


In re Tuk Western Unton TELEGRAPH Co. 


is. 
Epwarp A. O’NgaL. Governor: M. C. Burke, Auditor: Frep. H. 
Smith, Treasurer; , Secretary of State; Thos. N. McClel- 


lan, Attorney ( reneral. 


Pending in the circuit court of Montgomery county on petition for 
certiorari to review and revise the action of the State board of as- 
sessment of certain property and subjects for taxation. 


Now come the respondents above named and set out and, appear- 
ing only for the purpose of this motion, respectfully move the court 
to quash and dismiss the writ of certiorari heretofore issued in this 
case: For this, that said writ was improvidently issued; and for this, 
that the said petition and exhibits thereto fail to show a state of 
facts to justify or warrant the issuance of said writ; and for this, that 
the said writ and the exhibits thereto show that the action of said 
respondents, collectively, as the State board of assessment, &e., which 
is sought to be annulled and held for naught, was had in strict con- 
formity with law; and 

lor this, that said board had jurisdiction of the su bject- 

56 matter involved in said action, with full power and authority 
of law to procccd as it did proceed and to reach the conclusion 
complained of in said petition, and that said proceedings of said 
board to the end now sought to be defeated were in all things regu- 
lar, allof which appears from said petition and exhibits thereto ; and 

For this, that the statutory provisions recited in said petition 
show that said board was authorized to assess the property and gross 
receipts of the petitioner for taxation for the vear 1885; that in pur- 
suance of such power and authority said board was regularly organ- 
ized and regularly proceeded to the performance of the duties im- 
posed by said statutes, and discharged the same by making and 
completing an assessment of the property and gross receipts of said 
petitioner in the manner provided for by law, and, having fully 
performed all the functions delegated to and vested in it, adjourned 
without day and ceased to have a legal existence before the filing of 
said petition and before the issuance and service of said writ; and 

For this, that it is shown by said petition and exhibits thereto 
that said assessment was in all respects completed before the filing 
of said petition, and the assessment-roll, of which the assessment 
ainst this petitioner was a pari, had been delivered to the tax 

assessors of the several counties of this State in which peti- 
ay) tioner’s property and subjects of taxation were located or 

were received, and that all control of said board over the 
same had ceased and been forever lost; and 

For this, that before said petition was filed said board had com- 
pleted its assessment against the petitioner, adjourned without day, 
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and ceased to have any existence; that said assessment had already 
been certified to the several tax assessors of the State for which the 
assessment had been made; that the same had by such tax assessors 
been put upon the books of assessment of their counties, respectively, 
and delivered as other assessments to the probate judges of said 
counties, respectively, and by said probate Judges submitted to the 
several courts of county commissioners and by said courts regularly 
passed Upon, opportunity allowed for the correction of the same, 
and thereafter duly [and] regularly certified to the several tax col- 
lectors of said counties, respectively, and said assessments are now 
In the hands of said collectors in the shape of warrants for collee- 
tion, and are regularly charged up against said several collectors, 
and have thus passed be yond the control of said board or the officers 
of which said board is composed when in esse, all of which appears 
from said petition and exhibits thereto and from the presump- 
O95 tion of law that public officers have discharged the duties 
imposed on them; and 
lor this, that before the issuance and service of said writ 
and before the filing of said petition therefor said board of assess- 
ment had completed the assessment against the petitioner, as well 
as discharged all other duties developed upon it by law, and had 
finally adjourned without day and ceased to exist, and that said as- 
sessments passed out of its control, and its authority with reference 
to the same was forever lost, and that thereafter and also before the 
Issuance and service of the ey and filing of the petition in this 
case the auditor of the State of Alabama, in the discharge of duty 
imposed on him as such pred by law, notified the several tax as- 
sessors of counties in which said petitioner was chargeable with taxés 
of the values set upon the property and subjects of taxation of the 
petitioner in their counties respectively, which said assessments 
against petitioner were also, before the commencement of this pro- 
ceedings, duly entered upon the book of assessment in said several 
counties as property and subjects of taxation therein assessed were 
entered, and said book of assessment, also before the commencement 
of this proceeding, in each of said counties was delivered to the 
probate judge thereof, and that thereafter, and also before the com- 
mencement of this proceeding, said probate Judge in each of 
5Y said counties delivered said book of assessment to the com- 
missioners’ court thereof, by which the same was accepted, and 
thereupon said court, after giving notice as required by law, held a 
meeting, as required by law, to examine the assessors’ returns, as 
show- by said book, and to correct any error occurring therein ; that 
all errors therein occurring were so corrected, and said béok there- 
upon was certified by the presiding ofticer of said court to be correct, 
and such book so certified was then delivered to the tax collector of 
each county aforesaid, and is now held by him as his warrant for 
the collection of the taxes thereof; and 
for this, that before the institution of this proceeding said assess- 
ment had been completed, and said board had adjourned, and said 
assessment had passed out of the control and custody of said board, 
and, having been regularly certified to, — the tax assessors delive red 
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to the probate judges by such assessors, submitted by such judges to 
the several courts of COUNTY cotmimissioners, corrected by said courts, 
and certified by the presiding officers thereof respectively to the seve- 
ral tax collectors, are now in the hands of such collectors as a war- 
rant for the collection of the taxes so assessed: and 

For this, that said petition and exhibits fail to show that any tax 

has been assessed against the petitioner; and 
OH) vor this, that said petition ana exhibits fail to show the rate 
at Which the property and subjeets of taxation of the peti- 

tioner has been assessed for taxation: and | 

lor this, that said board did not fix a rate of taxation to be col- 
lected Ol} the values issessed by it, and it does not appear whether 
the rate, if any, put upon said values by other officers was that pre- 
scribed by law or not; and for this, that the law Imposing atax on 
the gross receipts of petitioner and other telegraph companies em- 
braces all the receipts of such companies at their offices in this State 
for messages sent and received by them at such offices between the 
same and all other points within or without the State; that the val- 
uation put on petitioner's property was suoh as said board was au- 
thorized to put on the same, or, if not, that question cannot be 
litigated in this proceeding, and that the law Imposing a two-per- 
cent. tax on the gross receipts of said companies is constitutional 
and valid, or, if not, that question cannot be adjudicated in this 
proceeding ; wherefore these respondents move the court to quash, 
Vacate, and distniss said writ. 

T. N. McCLELLAN, 
Atty for Respond nis. 


Filed in office this the 11th day of lebr'y, ISS6. 


Kk. R. HOLT, Clerk. 


Ferny 15rn, 1886. 
Court met pursuant to adjournment. 


6] Judgment kntry. 


Tue Wesrern Unton Tenecraru Company, Petitioner. 
is. 
KE pWARD A. O'NE Fm (;overnor. et als.. Respondents. 


Came the parties by their attorneys, and the resignation of Ellis 
Phelan as see’t’'y of state, one of the respondents of the petition here- 
in, being suggested, it is ordered by the court that the proceedings 
be revived against Charles C. Langdon, his successor in the office of 
sec’t’v of state, and the said Langdon comes into court and con- 
senting thereto, without prejudice or waiving any legal obiection 
available to the other respondents, it is ordered that this proceed- 
ings continue against the said Langdon inthe stead of Ellis Phelan, 
sec’t’v of state, &e. 

And said respondents having made and filed their motion to 
quash, dismiss, and abate the writ of certiorari heretofore issued and 
now pending in this cause, and to dismiss the petition therefor 

r— 1006 , 
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and the cause being argued and submitted to the court on the 
petition and exhibits thereto, and said motion and an agreed state- 
ment of facts thereto attached and being considered and ex- 
amined by the court, it is ordered and adjudged that said motion 
to quash and dismiss be granted and allowed, and that said writ 
of certiorari heretofore issued and now pending in this cause against 

the respondents as members of the State board of assessment 
2 be, and the same Is hereby, quashed, abated, and dismissed ; 

that said petition be denied and dismissed and said respond- 
ents go hence without day. It is further adjudged that the peti- 
tioner, the said Western Union Telegraph Company, and sureties 
Cobh pv titioner’s bond for cost pay the cost of this proceedings, for 
which let execution issue. 


Petition for Appeal and Su percedeas. 
ln the Cireuit Court of Montgomery County. 


hie Wesrern Union TELEGRAPH CoMPAN, 
g No. S67. 
2. No st) 


PDWARD A (Y NEAL & Others, State Board ot Assessors. 


Your petitioner, The Western Union Telegraph Company, respeet- 
fully shows that it has prayed an appeal from the judgment ren- 
dered in the matter of the petition for a certiorari filed by your peti- 
tioner on the 12th day of August, 1885, against Edward A. O'Neal, 
Governor, and others, constituting the State board of assessors, 
whereby it was adjudged, among other things, as follows, to wit: 
“That said writ of certiorarl heretofore issued and now pending in 
thiis CHUSE against respondents ils members of the Stute board oft as- 
sessors be, and the same is hereby, quashed, abated, and dismissed; 
that said petition be denied and dismissed, and that said respond- 
ents go hence without day. It is further adjudged that the petition 
of said Western Union Telegraph Company and sureties on peti- 
tioner’s bond for costs pay the costs of this proceeding, for which let 

eXeCULION Issue, 
63 Petitioner farther shows that it desires to have said appeal 

Operate as a supercedeas of the said judgment so rendered as 
aforesaid and a reinstatement of the said writ of certiorari in its full 
force and effeet. Petitioner further prays that your honor will also 
make an order directing that said appeal Operate as a supercedeas of 
the collection of the tax of two per cent. levied on $115,785.46, the 
stim assessed as ross receipts of said petitioner: and petitioner prays 
that vour honor will fix the penalty and condition of the bond to 
be given by petitioner to make said appeal operate as a supercedeas, 
as herein praved. 

7 GAYLORD B. CLARK, 
THOS. G. JONES, 
Attys for W.U. Tel. Co. 


Filed Mareh 19th, 1SS6. 


ke. R. HOLT, Clerk. 
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(drele ; of Judge for Supercede as. 
In the Cirenit Court of Montgomery County. 


Tue Westirs Usronxn TELEGRAPH COMPANY 
ve. No. S67. 
Epwarp A. O’Neat & Others, State Board of Assessors. } 


The Western Union Telegraph Company having filed its petition 
setting forth that it had prayed an appeal to the supreme court of 
the State of Alabama, returnable on the first Tuesday in April of the 
present term, and having in said petition prayed the court that it 
make an order directing said appeal to operate as a supercedeas and 

to fix the penalty and condition of the bond to be given by 
6-4 caid plaintiff, in order to secure the effect of a ni 4 reedeas on 

said appeal, it is ordered that upon said Western Union Tele- 
graph ery oe making and filing a good and sufficient bond in 
the sum of $5,000.00. pavable to Kdward A. O'Neal and the other 
respondents in said petition for certiorari, and their successors in 
office, with sureties to be approved by the clerk of the court, and 
conditioned that sacl W este rh Union Ti legraph Company shall pay 
all damages and costs sustained by the suing out of said appeal & 
such judgment as may be rendered upon said appeal, that thus the 
said appeal shall operate as a supercedeas, as prayed for by said 
Western Union Telegraph ¢ ompany, and the clerk of said court will 
enter this order upon the minutes of said court. 

JOHN P. HUBBARD, 
Pre siding Judge 
Filed Mareh 19th, 1586 
E.R. HOLT, Cl 


SU pre rece de (is Bond. 


STATE OF ALABAMA, Montgomery County. 


Know all men by these presents that we, The Western Union 
Telegraph Company and John C. Graham [and] W. L. Chambers and 
are held are held and firmly bound unto E. A. O'Neal, Governor: 

Thomas N. McClellan, attorney general; C.C. Langdon, secre- 


65 tary of state; M.C. Burke, auditor, and Fred. H. Smith, treas- 

urer, COM posing this hoard of equal ization and assessinent ior 
railroad and telegraph property,and their successors in office, in the 
fulland just sum of five thousand dollars, for payment of which, well 


and truly - be ae le and done, we bind oursel vi s our it Irs. exer 
utors, administrators, successors, and assigns, severally and firmly, 
by these presents, 

Sealed with our si als and dated this 20th day of March. 1SS6. 

The condition of the above obligation is such that whereas. at the 
December term, 1885, of the ereuit court of the State of Alabama 
holden in and for the county of Montgomery, said court rendered a 
judgment that the writ of certiorari heretofore issued at the Instance 
of the Western Union Telegraph Company against the said Ie. A. 
() Neal. as Governor: T homas N. MeCl ‘lan, as attorney gene ral: © 
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(. Langdon, as secretary of state; M. C. Burke, as auditor, and Fred. 
If. Smith, as treasurer, composing the board of equalization and as- 
sessment for railroad and telegraph —, be, and the same is hereby, 
quashed, abated, and dismissed, and that said petition be denied and 
dismissed, and that said respondent go hence without day, and that 
the costs of the proceeding be taxed against said Western Union 

Telegraph Company and its sureties on its bond for cost, for 
G6 which execution was directed to issue; and 

Whereas the said Western Union Telegraph Company 

have this day prayed an appeal froin said judgment to the supreme 
court of the State of Alabama to reverse said judgment, returnable 
on the first Tuesday in April of the present term, and also that the 
court make an order directing sald chp oye al to operate asi supercedeas 
of said judgement and a reinstatement of the said writ of certiorari 
in its full force and effect, and to fix the penalty and condition of 
the bond to be given by said Western Union ‘Telegraph Company, 
in order to secure the effect of the supercedeas on said appeal as 
aforesaid ; and 

Whereas the Honorable John P. Hubbard, presiding judge of said 
court, thereupon made the following order : 

It is ordered that upon said Western Union Telegraph Company 
making and filing a good and sufficient bond in the sum of five 
thousand dollars, pavable to k. A. O'Neal and the other respondents 
in said petition for certiorari, and their syecessors in ofhiee, with 
sureties to be approved by the clerk of the court, and conditioned 
that said Western Union Telegraph Company shall pay all damages 
and costs sustained by the suing out of said appeal and such judg- 
ment as may be rendered upon said appeal, that there the said 

appeal shall operate as a supercedeas, as prayed for by said 
OF Western Union Telegraph Company; and 
Whereas said appeal to the supreme court and a super- 
cedeas of the judgment and a reinstatement of the said writ of certi- 
orart in its full force and effect has been allowed and granted upon. 
the filing of this bond: 

Now, therefore, if the said The Western Union Telegraph (om- 
pany shall pay all damages and costs sustained by the suing out ot 
such appeal and such judgment as may be rendered upon said ap- 
peal, then this obligation to be void; otherwise to remain in full 
force and effect. 

THE WESTERN UNION 
TELEGRAPH CO., - 
By EDGAR WINTER, Manage , [L.. S. 
JOHN C. GRAHAM. ae 
W. L. CHAMBERS. a 5. 
Witness to signatures : 


EDGAR WINTER. 


Approved this 20th day of Mareh. 1SS6. 


ae ae ty 
Clerk Cireuit Court of Montqome ry. 
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Filed March 19th, 1886. 
E. R. HOLT, Clerk. 


Notice of Supe rcedeas Av Appeal. 
THE STATE oF ALABAMA, Montgomery County: 
To any sheriff of the State of Alabama, Greeting: 
Take notice that il supercedeas bond has this day been filed in 
the othice of the clerk of the cireult court of Montgomery county, 
as required and ordered by the court, and an appeal granted 
OS the petitioner in the ease of The Western Union Telegraph 
Company res. kb. A. O'Neal, Governor, &e., & others, compos- 
Ing the State board of assessment for railroad and telegraph prop- 
erty, to the supreme court of said State to reverse a judgment reni- 
dered in) favor of the respondents in said cuse at the Dee'r term, 
ISS5, of said court for the amount due the State for taxes by said 
telegraph company, as awarded by the said State board in the dis- 
charge of their duties, as by law required of them, and costs of suit, 
and it is ordered that all further proceedings be suspended until the 
decision of our supreme court is made known; and said appeal is 
taken to the Ist Tuesday in April of the present term of said su- 
preme court. 
Witness my hand this 20th day of March, 18S6. 
bE. R. HOLT, Clerk. 


Executed by serving a copy of within on T. N. McClellan, as at- 
torney general of State, this 22nd March, 1SS6. 
T. S. HERBERT, Sheriff. 
W. 8S. STOKES, D.S. © 


Bill of Lxceptions. 
In the Circuit Court of Montgomery County. 


Ture Western Uwnron Tetecgrarpn Company } 
ix. 4 No. S67. 
Epwarp A. O’Neart & Others, State Board of Assessors. } 


Be it remembered that on the — day of March, 1886, being 
G9 a regular day of the fall term of said court, the following pro- 


ceedings were had: 

The respondent filed a written motion, which Is hereto attached 
as Exhibit “A” and prayed to be taken as a part and hereby made 
part of this bill of exceptions. The respondent then introduced an 
agreed statement of facts, which is hereto attached as Exhibit “B” 
and prayed to be taken as a part and hereby made part of this bill 
of exception-; whereupon the petitioner, The Western Union Tele- 
graph Company, objected to the allowance of said motion, but the 
court overruled the said objection and granted the said motion and 
entered judgment thereon, copy of which is hereto attached as Ex- 
hibit “C” and prayed to be taken as a part of this bill of excep- 
tion-; that to the granting of said motion the petitioner excepted 
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and now excepts and prays the court to sign and seal this its bill 
of exceptions, which was accordingly done in term time this 18th 
day of March, 1886. 
JOHN P. HUBBARD, 
Pre siding Judge. 


We ayree tliat this bill of exceptions Is correct and may be signed 
at any time within sixty days from this date, March 16th, 1586. 
GAYLORD B. CLARK, 
THOS. G. JONES, 
Attys for W U. Tel. Co. 
T. N. McCLELLAN, 
Atty for Resp ts. 
10 EXHIBIT “ A.” 
ln the Circuit Court of Montgomery County. 
Inve Tink Western Unton Teitecraru Co. 


is, 
Kpwarp A. O'Neart, Governor: M. C. Burke, Auditor: Frep. IH. 
Smith, ‘Treasurer; , Secretary of State; Thos. N. Me- 
Clellan, Attorney General. 


In tire matter of petition for certiorari to review and revise the 
action of the State board of assessment of certain property and 
subjects for taxation. 

Now come the respondents above named and set out, and, appear 
ing only for the purposes of this motion, respectfully move the court 
to quash and dismiss the writ of certiorari heretofore issued in this 
case— 

for this, that suid writ was improvidently issued, & 

lor this, that the said petition and exhibits thereto fail to show 
a state of facts to justify or warrant the issuance of said writ; and 

lor this, that the said writ and the exhibits thereto show that the 
action of said respondents collectively as the State board of assess- 
ment, &ec., which is sought to be annulled and held for naught, was 
had in strict conformity with law; and 

lor this, that said board had jurisdiction of the subject-matter 

involved in said action, with full power and authority of law 

71 to proceed as it did proceed, and to reach the conelusions 

complained of in said petition, and that said proceedings of 
said board to the end now sought to be defeated were in all things 
regular, all of which appears from said petition and exhibits thereto ; 
and : 

lor this, that the statutory provisions recited in said petition 
show that said board was authorized to assess the property and 
Toss receipts of the petitioner for taxation for the vear ISS5; that 
In pursuance of such power and authority said board was regularly 
proceeded to the performance of the duties lin posed by said statutes, 
and discharged the same by making and completing an assessment 
of the property and gross receipts of said petitioner in the manner 
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provided for by law, and, having fully performed all the functions 
delegated to and vested in it, adjourned without day and ceased to 
have a legal existence before the filing of said petition and before 
the issuance and service of said writ; and 
lor this, that it is shown by sald petition and exhibits thereto 
that said assessment was in all respects completed before the filing 
of said petition, and the assessment-roll of which the assessment 
against this petitioner was a part had been delivered to the tax 
assessors of the several counties of this State in which peti- 
2 tioner’s property and subjects of taxation were located or 
were received, and that all control of said board over the 
sarre had ceased and been forever lost: and 
For this, that before said petition was filed said board had com- 
pleted its assessment against the petitioner, adjourned without day, 
and ceased to have any existence; that said assessment had already 
been certified to the several tax assessors of the State for which the 
assessment had been made; that the same had by such tax assessors 
been put upon the books of assessment of their counties respectively 
and delivered as other assessments to the probate judges of said 
counties respectively, and by said probate judge submitted to the 
several courts of COUDLY commissioners, and by said courts regularly 
passed upon, opportunity allowed for the correction of the same, and 
thereafte r duly and regularly certified LO the several tax collectors 
of said counties respectively, and said assessments are now in the 
hands of said collectors in the shape of warrants for collection and 
are regulary charged up against said several collectors, and thus 
have passed bevond the control of said board or of the officers of 
which said board is composed when in esse, all of which 
appears from said petition and exhibits thereto and from the 
presumption of law that public officers have discharged the 
duties Imposed on them: and 
For this, that before the issuance and service of said writ, and be- 
fore the filing of said petition therefor, said board of assessment had 
completed the assessment against the petitioner as well as discharged 
all other duties devolved upon it by law, and had finally adjourned 
without day and ceased to exist, and that said assessment passed 
out of its control, and its authority with reference to the same was 
forever lost, and that thereafter, and also before the issuance and 
service of the writ and of the filing of the petition in this case, the 
auditor of the State of Alabama, in the discharge of duty im posed 
on him as such officer by | 


i 


‘ 


law, notified the several tax assessors of 
counties in which said petitioner was chargeable with taxes of the 
values set upon the property and subjects of taxation of the peti- 
tioner in their counties respectively, which said assessments against 
petitioner were, also before the commencement of this pro- 
ceeding, duly entered upon this book of assessment in said 

several counties as property and subjects of taxation therein 
74 assessed were entered; and said book of assessment, 

also before the commencement of this proceeding, in 
each of said counties, was delivered to the probate judge there- 
of, and that thereafter, and also before the commencement of 
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this proceeding, said probate judge in each of said counties deliv- 
ered said book of “assessment to the commissioners’ court thereof. 
by which the same was accepted; and thereupon said court, after 
giving notice, as required by law, held a meeting, as required by law, 
to examine the assessors’ returns, as shown by said book, and to cor- 
rect any error occurring therein; that all errors therein occurring 
were so corrected, ana said hook thereupon was certified by the pre- 
siding oflicer of said court to be correct, and such book, so certified, 
was then delivered to the tax collector of each county aforesaid, and 
is now held by him as his warrant for the collection of the taxes 
thereof: and 

lor this, that before the institution of this proceeding said assess- 
ment had been compli ted and said board had adjourned, and said 
assessment had passed out of the control and custody of said board, 
and, having been re eularly certified tothe tax “USSCSSOPs, delivered to 

the probate judges by such assessors,submitted by such judges 
i+) to the several courts of county commissioners, corrected by 
said court and certified by the presiding officers thereof re- 

spectively to the several tax collectors, are now in the hands of such 
collectors as a warrant for the collection of the taxes so assessed; and 

lor this, that said petition and exhibits fail to show that any tax 
has been assessed against the petitioner; and 

lor this, that said po tition and exhibits fail to show the rate at 
which the property and subjects of taxation of the petitioner has 
been assessed for taxation: and 

For this, that said board did not fix a rate of taxation to be col- 
lected on the values assessed by it, and it does not appear whether 
the rate, if any, put upon said values by other officers was that pre- 
scribed by law or how; and 

lor this, that the law imposing a tax on gross receipts of peti- 


tioner and other telegraph companies embrace- all the receipts of | 
such companies at their offices in this State for messages sent and : 
received by them at such offices between the same and all other 
points within or without the State; that the valuation put on peti- 


tioner’s property was such as said board was authorized to put on 
the same; or, if not, that question cannot be litigated in this pro- 
ceeding, and that the law imposing a two-per-cent. tax on the 
6 gross receipts of said companies is constitutional and valid ; 
or, if not, that question cannot be adjudicated in this proceed- 
ing. Wherefore these respondents move the court to quash, vacate, 
and dismiss said writ. 4 
T. N. McCLELLAN, 
Att'y for Resp'd'ts. 


‘ 


exutipir B. 


Wresrern Unton TELEGRAPH COMPANY 
i‘s 


Epwarp A O’Nerat, Governor: M. C. Burke, Auditor, et al. 


In this matter it is admitted that M. C. Burke, State auditor, in 
compliance with statutory requirements, notified the tax assessors | 
of the several counties in this State in which the Western Union 
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Telegraph Co. is taxable of the assessment of its property and 
subjects of taxation and the amounts thereof before the 9th day of 
July, ISS5, and that on that day said auditor notitied the superin- 
tendent of said company of the valuations so certified to said as 
sessors, and that all of these valuations ith said counties respectively 
were duly enrolled Ol) the books thereof. and said books were de- 
livered to the several probate judges, and by said judges submitted 
to the several commissioners’ courts before the issue of the writ lth 
this Cust, ana sald books have been by said courts passed 
wi upon and corrected, and as corrected certified to the several 
Lix collectors (o] sala counties it) SCrhit Instances before writs 
Issued, and also in more tnstances before service of writ, and sald 
books are now in the hands of said colleetors, as authorized by law 
The admissions are made only for the purposes of this motion 
and subject to legal exc ptions. It is further admitted, subject to 
all legal objections, that, as a matter of facet, the petition Wis sub- 
mitted to Hon. J. P. Hubbard before and the fiat was made on July 
Zoth, 1885, and was not earlier filed on account of being misplaced 
in) the ( X pre = othe and hot sooner deliv re d 
GAYLORD B. CLARK, 
THOS. G. JONES. 
Att'ys for W. U. Tel. Co 
Filed Mareh 19th, ISS6 
bE. R. HOLT, Clerk. 


STATE OF ALABAMA, Montgomery County 


I FE. R. Holt, clerk oO} the circuit court in and for said county and 
State, hereby certify that the foregoing pages, numbered from one 
hty-two, inclusive, contain a full, true, and correct tran- 

script of all the papers and proceedings had in a certain 
a cause lately pending in this court wherein The Western Union 

Telegraph Company was petitioner and E. A. O'Neal, Gov- 
ernor of the State of Alabama, and others composing the State board 
of assessment for railroad and telegraph property were respond Hits, 
as fully and completely as the same appears of record and on file 
in this office, and that the said petitioner has applied for and ob- 
tained an appeal to the supreme court of Alabama, returnable to the 
Ist Tuesday in April of the present term thereof, to reverse tle judg- 
ment rendered in favor of the respondents, and for a supersedeas of 
said judgment, and that bond for such appeal and supersedeas has 
been filed, as required by the presiding judge, with Jno. C. Graham 
and W. L. Chambers as sureties thereon, all of which I certify to 
said supreme court. 

Witness my hand this 30th day of March, 1886. 

KE. R. HOLT, Clerk 


: r 
to ely 


Filed April 12th. 1SS6. 
SANFORD, Clerk: 
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ie Assignment of Errors. 
Dee. Term, A. D. 1886. 3 Div. 


Western UNION TELEGRAPH Co. ) 
vs. > 1059. 
Tue State Boarp or Assessors. } 


Now, at this term, comes the appellant and says that manifest 
error hath intervened in the record and proceedings of the court 
below to its Injury, and assigns for error— 

Ist. The judgment quashing the writ of certiorari and dismissing 
the writ of chp poe llant. 

2d. The court below erred in not vacating and annulling the 
“ssessmcnil made Uporl the Toss receipts of the Western Union ‘¥ |- 
egraph Company, 


rd. The court below erred in not quashing and vacating the 
assessinent upon the property of the petitioner other than its gross 
rece pts, 

Ith. The court below erred in not vacating any assessinent upon 
thie TOSS receipts Ol petitioner and the tax thereon at a yreater rate 


than 60 cents on the hundred dollars. 

oth. The court below erred in sustaining the motion made by the 

attorney general to dismiss the writ of certiorari issued in the cause. 

6th. The court below erred in not quashing the assessment 

SU Uporl the gross receipts for that portion of the business not 
done wholly within the State of Alabama. 

ith. The court below erred in ussessIng gross receipts from busi- 
ness done partly within and partly without the State. 

Sth. The court below erred in not quashing and vacating so much 
of the assessment Upon PPuss receipts us apportioned the same en- 
tirely to the counties where the gross receipts were collected instead 
of apportioning the same according to the proportion of telegraph 
lines in the respective counties, 

Sth. The court below erred in not quashing the assessment on 
gross receipts, because the statute which purports to authorize the 
tux is unconstitutional and violative of the XIV amendment of the 
(‘onstitution of the United States. 

10th. The court below erred in holding that the statute authoriz- 
ing the tax on gross receipts was not violative of the constitution of 
the State or of the United States. 

Lith. The court below erred as appears on its judgment entry. 

12th. The court below erred in not sustaining the certio 
SI rarl as to the assessment upon gross receipts. ; 
The court below erred in dismissing the certiorari and tax- 
Ing appellant with costs 
GAYLORD Bb. CLARK, 
THOS. G. JONES, 
Attys for A ppe lant. 
There is no error in the reeord. 


T. N. McCLELLAN, 
Attorney for Appr llees. 
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Supreme Court. 
SATURDAY, June 5th, 1886. 


The court met pursuant to adjournment. 
Present: All the justices. 


$2 Montgomery Cireuit Court, 3 Div. 


Tue Western Uniton TELEGRAPH Co. 
rs. LOS0. 
THe Strate Boarp or ASSESSMENT. } 


Come the parties, by attorneys, and argue and submit this cause 
for decision. 
Supreme Court. 
Tuurspay, July 15th, 1886. 


The court met pursuant to adjournment. 
Present: All the justices. 


Montgomery Circuit Court, 5 Div. 


Tue Western Unton Tececraru Co. 
rs. 1030. 
Tue Strate Boarp or AssessMeENT. J 


Come the partic s. by attorne ys, and the record and matters thi reil 
assigned for errors being argued and submitted and duly examined 
and understood bv the court, it is considered that in the record and 
proceedings of said cireult court there Is ho error. If is therefore 
considered that the judgment of said court be in all things affirmed. 
It is also considered that the appellant and John C. Graham and 
William L. Chambers, sureties on the appeal bond, pay the costs of 
appeal in this court and in the cireuit court. 


Appeal from Montqomery (oreuit Court. 
Supreme Court of Alabama, 3 Division. Dee’r Term. 1S8SS3~’S6. 


THe WestTeRN Unron TELEGRAPH COMPANY 
SS} is. >» LOSSY. 
THe STate Boarp or ASSESSMENT. 


(LOPTON., J 

Subdivision six of section six of the revenue law levies a tax of 
two per centum ~~ on thie gross amount of the receipts by any and 
every telegraph. telephone, electric light, and express company de- 
rived from business dons by it in this State.” Acts 1884-’S5, p. 10. 
The constitutionality of the statute is the material point of contes- 
tation, which question we shall consider on account of its importance 
to both the State and the tax-payer, pretermitting any expression of 
opinion as to the appropriateness or regularity of the proceedings. 
Appellant contends the statute violates section one of article eleven 
of the constitution, which requires that “All taxes shall be assessed 
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in exact proportion to the value of such property;” and also section 
four of the same article, which provides “The General Assembly 
shall not have the power to levy, In any one Vvear, a greater rate of 
taxation than three-fourths of one per centum on the valve of tax- 
able property within this State.” 
S4 Prior to the constitution of 1865 the only limitations on 
the power of taxation were that no one shall be obliged to 
pay any tithes, taxes, or other rate for the building or repairing of 
any place of worship, or for the maintenance of any minister or min- 
istry: that no power to levy taxes shall be delegated to individuals 
or private corporations, and taxes shall not be levied for their bene- 
lit without the consent of the tax-payer. The ad valorum rule was 
first introduced, and then only applicable to real property, in the 
constitution of 1865, by the mandate, “All lands hable to taxation 
in this State shall be taxed in proportion to their value.” On per- 
sonal property taxes could be imposed as the Legislature might 
consider most expedient. The rule was extended and its applica- 
tion enlarged in the constitution of 1868, by incorporating therein 
an article providing, “ All taxes levied on property in this State 
shall be assessed in exact proportion to the value of such property,” 
and also a prohibition that the general assembly shall not have 
power to authorize any municipal corporation oe levy a tax on 
real and personal property to a greater extent than two per centum 
of the assessed value of such property.” The provision of the 
SS constitution of LS6S, first quoted, entered wn lotidem verhis Into 
the present constitution, with a superadded prohibition as to 
the rate of taxation to be levied by the General Assembly, and the 
rate authorized by municipal corporations was reduced. There are 
other provisions relating to taxation in the two later constitutions 
which it is unnecessary to note, as they have no material bearing 
on the question under consideration. 

Having been taught by experience that no legislative power is 
more lable to oppressive use than the taxing power, and having 
suffered evils by resting it too broadly on diseretion, the people have 
shown, in the history of the successive constitutions, a progressive 
policy to restrain the power of the legislative department In this re- 
spect, and to remedy existing and guard against apprehended evils 
by imposing limitations consistent with the public needs and the 
public safety. ‘The just expositor, in interpreting the constitutional 
mandates and inhibitions, will consult the changes that have been 
made from time to time, the causes which produced them, and the 
mischief intended to be remedied. The words used should be allowed 

such operation and force as will reasonably accomplish the 
St purposes proposed, but without extension beyond their legiti- 

nate Meaning, and so as to avoid embarrassing and disabling 
proper governmental administration. ‘Thus considered and inter- 
preted, do the provisions of the constitution apply to every subject 
of taxation to which resort is usually, and maybe legitimately, 
made to raise money for public purposes and needs, or only to direct 
taxation on property as such by prohibiting an arbitrary, specific 
standard, and requiring assessment in proportion to its value? Was 


os 
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it intended to limit the subjects of taxation, or only to preseribe the 
mode of assessing the taxes when levied on a particular subject r 

Fortunately we are not without aid in Interpreting these provis- 
ions. Substantially similar provisions were contained in the con- 
stitutions of some of the other States, which had received judicial 
construction prior to their incorporation in either of our constitu- 
tions. The constitutions of California, Texas, Virginia, Louisiana, 
Illinois, Ohio, and other States contain similar or equivalent provis- 
ions Which had been construed not to prescribe a limit as to the 
subjects of taxation, but as intended to prohibit an arbitrary tax- 

ation of property, as to kind or quality, without regard to value. 
S7 People vs. Coleman, 4 Cal., 46; Eyre vs. Jacob, 14 Gratt., 422: 

Sawyers vs. City of Alton, 3 Scam., 127; Aulanier vs. Governor, 
| Lex., 653; Baker vs. Cincinnati, 11 Ohio St. 534. In Aulanier vs. 
Crovernor, supra, it is said: “The word property, as used in the con- 
stitution, cannot, by any forced construction, be tortured into mean- 
Ing an occupation, calling, or profession.” In Glasgow rs. Rowse, 
is Mo., 479, Wagner, JJ. says: “That taxes should be umiform and 
levied in proportion to the value of the property to be taxed Is so 
manifestly just that it commends itself to universal assent. But, 
notwithstanding the constitutional provision, there are some kinds 
of taxes that are not usually assessed according to the value of prop- 
erty, and some which could not be thus assessed; and there ts, per- 
haps, not a State in this Union, though many of them have in sub- 
stance the same constitutional provision, which does not levy other 
taxes than those imposed on property. * : | It therefore seems 
plain that the constitutional requirement that ‘taxation upon prop- 
erty shall be in proportion to its value’ does not include every 
species of taxation, nor, indeed, would it be possible LO place such 
an interpretation upon it without doing the grossest Injustice.” In 
Buroughs on Taxation, § 54, referring to such limitations, the author 

observes: “ These provisions, as a general rule, are held to 
od apply tO property alone, and not to include taxation on 

privileges or occupations, or pon the exercise of a civil right, 
as taking by devise or descent.” Cooley’s Con. Lim., 619; Western 
Ll. Tel. Co. vs. Maye r. 28 Ohio St... 521: State vs. Western U. Tel. Co.. 
63 Me., O15. 

It is conceded that the word property Is sometimes employed in 
the revenue laws in its comprehensive sense and as SvVHnonyMmous 
with subjects, and will be so construed when required hy the con. 
text or when the manifest purpose of the law will be otherwise de- 
feated. Such is the case of Lehman, Durr & Co. vs. Robinson, 59 
Ala., 219. Being used in more than one sense, the inquiry is in 
what meaning is 1t employed in respect to the levying of taxes? If 
there be nothing showing a different intention, words ordinarily are 
to be taken in their usual and familiar Import, and when general 
and continuous usage in legislation respecting a particular subject- 
matter has imparted a particular meaning subsequent use of the 
same word in legislation relating to the same subject-matter creates 
a reasonable inference that it was intended to be employed in the 
same sense, there being nothing in the context showing a different 
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intention. Taxes are not levied upon the right a man may have 
to anything—the right of possession, use, enjoyment, and 
SY) disposition, which is property, taken In its legal and technical 
signification—but Upon the subject of these rights ; therefore, 
in specifying the subjects generally, an obvious distinction Is recog- 
nized and maintained between property taxed as such and the other 
subjects of taxation. In Lott vs. Ross, 38 Ala., 156, the question 
was whether the authority conferred On} the county of Mobile to 
assess and collect a tax not exceeding twenty cents upon each hun- 
dred dollars of taxable property within the county conferred 
power to levy a tax of twenty cents upon each hundred dollars of 
the gross amount of the sales of merchandise. The authority was 
claimed on the {v1 round that the State revenue law assessed a tax on 
the gross amount of sales of merchandise, thereby constituting such 
sales taxable property. It was held that every subject of taxation 
under the State laws cannot be considered its embraced by the terms 
‘taxable property se employed in the special act, anal that In various 
sections of the general revenue law the distinetion between prop- 
erty made liable to taxes and other subjects of taxation is clearly 
drawn. It is said “atax upon the gross amount of sales of mer- 
chandise under section 391 of the Code is not a tax upon the 
goods themselves or the fruits of the sale, but upon the busi- 
HM) hess or act of selling. This is not, then, au property or In- 
ecome tax, but an occupation or privilege tax, the amount 
bemng mr eulated bv the extent to which the privilege has been en- 
joved.” Property, when employed in connection with the assess- 
ment and levy of taxes, had thus received a judicial interpretation 
which we must presume Was in the contemplation of the fram rs of 
the organic law. 

Not only were the provisions of the constitution ado prt d in view 
of the judicial construction placed upon the meaning of “ p roperty © 
as used in the revenue laws several years previously, but the special 
matter of consideration was the necessity and CX py diency of re A 
lng the power LO taX as conferred by the general grant of legislative 
power, The COTLV' ntion was advised that, Independent of special 
restrictions, the taxing power extends to “person or property or 
possession, franchise or privilege, or occupation or rmght,’ and 
reaches every source of revenue and subject of taxation within the 
jurisdiction of the State, only limited by public purposes, and only 
restrained by the protection guars anteed to private rights against 
OP) pression, and that all these sources and subjects of taxation had 

been and were resorted to. Property always had been, and 

9] was, the main reliance for raising revenue. The appr hended 
vils and dangers of oppressive and arbitrary taxation were 
umalalie directed to this subject—property, tangible and visible, 
capable ot being reached and easily confiscated. The desideratuim 
was the protection of the property of the eitizen agalnst forced con- 
tributions or legislative plunder. Assessment in exact proportion LO 
value is the mode and means of protection, with an added limita- 
tion on the rate of taxation. Hence the limitation in the constitu- 
tion of 1865 is extended in the constitution of 1868 from lands to 
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property as embracing the subjects of ownership, whether real or 
personal, and the same clause is brought into the present constitu- 
tion without any modification or change. With a knowledge of the 
various subjects of taxation, of the well-defined distinction between 
property when made liable to taxes and other subjects of taxation, 
and that among such other subjects were occupations, privileges, 
business, and licenses, which in the nature of things are incapable 
of de terminate value, valuation was adopted as the basis and meas- 
ure of assessment. The limitations, by their terms, signify an in- 
tention that the provisions shall be only applicable to property the 

value ot which 1s capable of de finite ascertainment by the 
WZ othe r whose Ghuty it 18 to make the ussessment, and that all 

other subjects of taxation should be excluded from their 
operation, The language is: “All taxes levied on property in this 
State shall be assessed in exact proportion to the value of such 
property.” The terms are restricted to property as a species of the 
venus “subjects of taxation.” 

‘| he context shows that the word is ( mploved in its usual and OT- 
dinary Meaning, designating the thing owned, in the same sense in 
which it was generally used in the sections of the revenue laws re- 
lating LO the uUsSsessIpent and lev\ of taxes The legal and logical 
sequence of the position of appellant would be that the limitations 
Op rute to prohibit thie I VV of taxes on any subject not susceptible 
of determinate valu 

It is contended that 1f the word “ prop rtv, as used in section one 
of article eleven, be construed as not synonymous with “ subjects of 
taxation,” the terms “taxable property, as used in section four of 
the same article, include any subject which can be taxed, and that 
the section forbids a greater rate of taxation on any subject than 
three-fourths of on: per c nit If the terms of the section had been 
ee ral, prohibiting a vreauter rate on any taxable property, with- 

out qualifying words, there would have been much force 
95 in the argument of counsel. But here, also, we find valuation 

constituting the basis on which the prohibition as to the rate 
rests. and by which it is determined 

In Lott vs. Rose. supra, these words were construed. It is said: 
“ Where the words ‘taxable property ’ occur in an independent act 
it would seem that they should be understood in the sense of things 
tuxed which are susceptible of ownership or possession, unless there 
is something in the context which affixes to them a different mean- 
lng, or unless the plain ebject of the law will be defeated, if they ure 
not held to cover subjects of taxation which are not property in the 
ordinary sense.” If so construed, when employed in an independ- 
ent act. a fortiori. such should be the construction when used In a 
section COT posing, with others, the article of the constitution relat- 
ing to the subject of taxation, all the sections of which, being in 
pari materia, should be construed together. The framers of the pres- 
ent constitution, experiencing that the limitation in the one preced- 
Ing requiring taxes le vied On} property to be assessed 1} proportion 
Lo value was ineffectua! Lo prevent oppressive taxation, connected 
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therewith a prohibition as to the rate of taxation on such 
14 valuation. 

It may be considered that the Yross receipts from business 
are property in its strict meaning. Insuch sense it was undoubtedly 
employed in the majority opinion in State Freight Tax, 15 Wall., 
254, the authority of which is weakened by the dissenting opinion, 
in which it was said that tlre tax on gross receipts of railroad com- 
panies is a tax for the privilege of transportation. In Lott vs. Rose, 
supra, it was held that a tax on the Toss amount of sales of mer- 
chandise, which are gross receipts, Is not a property or Income tax, 
but an occupation or pris lege tux, the amount regulated by the ex- 
tent of the business done. In Board of Revenue vs. Gas Light Co., 
64 Ala., 269, and in State vs. Board of Revenue, 75 Ala., 65, the tax 
Was imposed on the net income and not on the business. The money 
held and owned by the COMmMpany as the net result of the business 
was the subject of taxation. An income tax stands on different 
principles. Its value is determinable, and the rules governing such 
tax are Inapplicable lo a taxX ON Yross receipts. One of the recog- 
nized modes of taxing business Is a tax on gross receipts, which pel- 
erally are not regarded as property for taxing purposes. State vs. 

Po Wid BR. R. Co., 45 Md., 861; Phil. Con. lis. vs Com- 
QF monwealth, 9S Penn. St., 48; Sacramento vs. Crocker, 16 Cal., 

120; Warring vs. Savannah, 60 Ga., 99; Winby vs. Girardy, 
ol La. Ann., 882. Taxable, as used in the fourth section, qualifies 
and designates property, not which it may be in the power of the 
Legislature to make lable, but which is made lable to taxation. 
The value of such property must be determined before it can be as- 
certained that the rate of taxation imposed exceeds the rate limited 
by the constitution. By what measure or criteria can the value of 
business be ascertained which so largely depends upon the vigilance, 
energy, and skill exercised in its prosecution? The gross receipts 
constitute no measure of value, for they may be large, and vet the 
business be valueless by reason of losses, misfortune, or mismanage- 
ment. Business, though made a subject of taxation, not being capa- 
ble of determinate value, is not taxable property in the meaning of 
the terms employed in the constitutional limitation of the rate of 
taxation. 

It is further insisted that the section of the revenue law under 
consideration is violative of the cons‘itution in that the rule of 
equality and uniformity is disregarded by putting an arbitrary value 
on the gross receipts of telegraph companies and a different value on 

the Toss receipts of other kinds of companies. 
aE The proposition, as stated in the argument of counsel, is 

“When income or gross receipts are taxed, everybody that is 
taxed in this State must be taxed alike.” The fallacy of the propo- 
sition consists in the assumption that the tax on gross receipts is 
levied by a standard of valuation instead of by the character and 
extent of the business. Whilst there is no provision of the constitu- 
tion commanding in terms equality and uniformity, the principle 
should underlie and regulate the provisions of every law imposing 
public burdens and charges. It is net controverted that the taxing 


Fr. A. ONEAL. GOVERNOR. ET AL... €¢ i!) 


power may select the subjects of taxation and constitutionally clas- 
sify them. ‘Taxes should be imposed on any subject in just propor- 
tion to the benefits and protection which such subject receives more 
than other subjects of taxation. The rule of uniformity does not 
require that all subs ets be taxed, hor taxed alike. The requirement 
is complied with when the tax is levied equally and uniformly on 
all subjects of the same class and kind. It extends to the class upon 
which the tax shall Operate Different occupations may be taxed at 
ith rent rates, aria sotne Tay by altoge the ys xempted, and the re- 

quirement of uniformity is not infringed 1f the various clas- 
shcations include all occupations similarly circumstanced 
and of the same kind. Moog vs. Randolph, 77 Ala., 597; 
State Railroad Tax Cases, 92 U.S.. 575: Worth vs. Wil. & Wel. R. 
R. Co., 13 Am. & Eng. R. R. Cas., 286: County of San \Mateo vs. So 
Pac. R. R. Co., 8 Am. & Eng. R. R. Cas., 1; Cooley on Taxation, 170. 
The tax complained of may be onerous and apparently unequal 
with the tax levied on the business of other corporations or com- 


’ 


panies. This is a matter submitted to the discretion and judgment 


i 


of the Legislature, and their conclusion must be regarded as conclu- 
sive. The courts cannot interfere unless an illegal or unauthorized 
exaction Is att rrhpote 7 

A construction which limits the tax to gross receipts derived from 
business done between points both of which are within the territo 
rial limits of the State is more restrictive than the words and pur- 


pose of the statute Import fhe Legislature knew that the anpe llant 
COMpPany operat i (XTCHSIVE teleg phi lines trom places beyond, 
Into, and through the State, and intended to make the tax commen- 
surate with the benetits and protection received from the Govern- 
ment. Rec ving rhessaves al otlices locate | it the State tor trans- 

Iission, and transmitting them without, 1s business done in 
US this State. though the service mav not be complete until the 

delivery to the sendee at some place beyond its boundaries. 

The statute does not purport to tax gross receipts not collected in 
Alabama, but by fair interpretation ineludes all receipts derived 
irom business dol em this state ane actually rect ived here, though 
the message may have to be delivered at or may be sent for delivery 
from some office without the jurtsdiction of the State. Though thus 
construed, the statute is not an unauthorized interference with inter- 
state commerce. 

This question Is fully and fai ly consict red and discussed ilk the 
following cases: Western l. Tel. Co. vs. Riehmond. 26 Gratt.. 1: 
Western U. Tel. Co : State, do Tex., 314 Western U. Tel. Co. re. 
Maver, 28 Ohio St., supra; Port of Mobile vs. Leloup, 76 Ala., 401, 
and is expressly cles bel 7 iT) respect hon tax on thy rross receipts oT 
rallroad com panies, though consisting In part of fre lights received 
for transportation of merchandise from the State to another State 
or into the State from another, in State Freight Tax Cases, 15 Wall., 
984: Osborne vs. Mobile, 16 Wall., 479 

Further discussion would be superfluous. 


Attirmed. 
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.) rHE WESTERN UNION TELEGRAPH CO. Vs 


UNITED STATES OF AMERICA, 88: 
oN) The President of the United States to the honorable the 
supreme court of Alabama, consisting of George W. Stone, 
chief justice, and Hlenderson M. Somerville and David Clopton, 
justice ~ 
Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of Ala- 
bama, before you or some of you, being in the highest court of law 
or equity of the said State in which a decision could be had in the 
said suit between The Western Union Telegraph Company and E. 
A. O'Neal, as Governor; Charles C. Langdon, as secretary of state 
Maleolm C. Burke, as auditor, and Fred. I]. Smith, as treasurer, of 
the State of Alabama, com posing the board for the assessment of 
the property of railroads and telegraph companies, wherein was 
drawn in question the validity of a statute of or an authority exer- 
cised under said State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the de- 
cision was in favor of their validity, and also wherein was drawn 
1 question the construction of the 1l4th amendment to the Con- 
stitution of the United States and also of clause 5, section 8, 
of article 1 of the Constitution of the United States, and 
lOO) the decision was against the right, title, privilege, or ex- 
emption sel Up OF claimed under each of said clauses of 
the said Constitution, a manifest error had happened, to th 
ereat damage of the said The Wester Union Telegraph Com- 
pany, as by its complaint appears, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinetly and 
openly, you send the record and proceedings aforesaid,with all things 
concerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next in the said Supreme Court to 
be then and there le la, that, the record and proceedings aforesaid 
being Inspected, the said Supreme Court nay Cause further to be 
done therein to correct that error what of right and according to the 
laws and custom of the United States should be done. 
Witness the [lonorable Morrison R.Waite, ( ‘hhief Justice ot the sald 
Supreme Court, the 19th day of July, in the vear of our Lord one 
thousand eight hundred and eighty-six. 
LO] [SEAT.. | J. W. DIMMICK, 
Ch y/ of the Cireuit (ynurt of the United States 
for the Middle District ot Alabama. 
Allowed by 
GEO. W. STONE, 
Chis f Justice of the Supre bite Court of Alabama. 


July 19th, 1SS86. 


liled in clerk’s oftice this 19th day of July, A. D. 1886. 
JOHN W. A. SANFORD, 


(‘lerk of Supre me Court of Alabama. 


KE. A. ONEAL. GOVERNOR, ET AL... &€. yi 


Know all men by these presents that we, The Western Union Tele- 
graph Company, a corporation under the laws of the State of New 
York, and William B. Jones and Warren D. Brown, are firmly held 
and bound unto i? A () Neal, as (,overnor: (Charles 6 Langdon, iis 
secretary of state: Malcolm C. Burke, as auditor, and Fred. H. Smith, 
us treasurer, of the State of Alabama. composing the board for the 
ussessinent ol the property of railroads and telegraph COM panies, 
and their successors in office, in the full and just sum of five thou- 
sand ($5,000.00) dollars. to be paid to the said E. A. O'Neal, as Gov- 

ernor : Charl s( Langdon, as secre tary of state Malcolm U. 
L102 Burke, as auditor,and Fred. II. Smith, as treasurer, of the State 

of Alabama, COMPOSITES the board for the assessment of the 
property of railroads and telegraph companies, and their SUCCeSSOrs 
in office; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with OUT st als, ana date this 20th day of July, in the Vere 
of our Lord one thousand eight hundred and eighty-six. 

Whereas late ly, ul the i cember term, LSS5, of the supreme court 
of Alabama, in a suit pending in said court between The Western 
Union Telegraph Company and E. A. O'Neal, as Governor ; Charles 
C. Langdon, as secretary of state: Malcolm C. Burke, as auditor, and 
fred. H. Smith, as treasurer, of the State of Alabama. composing thie 
board for the assessment of the property of railroads and telegraph 
companies, judgment was rendered against the said Western Union 
Telegraph Company, and the said Western Union Ts legraph ('om- 
pany having obtained a w rit of error and filed il COPY thereof it) 
the clerk’s office of the said court to reverse the judgment in the 
aforesaid suit. and a citation direeted to the said Kk. A. O'Neal. as 
Governor; Charles C. Langdon, as secretary of state; Malcolm C. 

Burke, us aud Lor and red ae Smith, as treasurer, ol the 
1O8 State of Alabama, composing the board for the assessment of 

the property of railroads and telegraph companies, citing and 
admonishing them to be and appear at the Supreme Court of the 
lL nited States to Ly holds nm oat Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Western Union Telegraph Company shall prosecute its writ of error 
to effect, and answer all damages and costs 1f said Western Union 


Telegraph Company, fail to make its plea good, then the above obli- 


vation to be void: els« to remain In full force and virtue 
THE WESTERN UNION TELEGRAPH 
COMPANY, LL. 8] 
By SAM'L FE. WILSON, 
lis Attorney-in- Fact in the Premises 
W. D. BROWN. [u. s.] 
WM. B. JONES. if. &.) 


Witnessed and approved July 19th, 1856. 
GEO. W. STONE, 
Chief Justice, Supreme Court of Alahama. 


Fy rie WESTERN UNION TELEGRAPH CO. Vs, 


liled in clerk’s office this 19th day of July, A. D. 1856. 
JOHN W. A. SANFORD. 


(lerk of Supre me Court of Alabama. 


The L onyite «| States of Abe rica, Car eting: 


1O4 You are hereby cited and admonished to be and appear at 
the Supreme (C‘ourt of the United States to be holden at Wash- 
lneton (ot) thi second Monday of October next, pursuant toa w rit oft 
error filed wn thie el rk’s othee of the SUpore me court of Alabama, 
wherein The Western Union Telegraph Company is plaintiffin error 
and you are defendants in error, to show cause, if any there be, why 
the judgment rendered against said plaintiff in error, as in the said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf 
Witness the Honorable George W. Stone, chief justice of the su- 
breme court of . labama. this LOth day of July, in) the year of our 
| ht hundred and eighty-six. 
GEO. W. STONE, 


(‘hiet iustios ot th, Supre id? (‘nut of Alahama. 


’ 
Lord Ohne Thousand el 


} 
— 


| hereby accept service of the within citation for EK. A. O'Neal, as 
Governor: M. C. Burke, as auditor; F. HL. Smith, as treasurer, and 
C.C. Langdon, as secretary of state, of Alabama, composing the State 
board of assessment, this July 20th, LSS6. 
Ll. & MCCLELLAN, 


, | tt (ye di¢ ral, 


LOD ire SrTatre OF ALABAMA, Montgomery County: 


|, John W. A. Sanford, clerk of the supreme court of the State of 
Alabama, do hereby certify that the foregoing pages, numbered from 
l to 10/, inclusive, contain a full, true, complete, and perfect tran- 
SCTIpy of the record and proceedings of the sid Suprethe court inthe 
eause lately pending in the said court, wherein The Western Union 
Telegraph Company was appellant and The State Board of Assess- 
ment was appellee, and that the writ of error hereunto attached ts 
the original writ issued, allowed, and filed in the oflice of the clerk 
of said supreme court. and that the citation hereto attached was 
issued and the return of execution of said citation filed in said office 
of thre Cit rk of said SULp ore me court 

In witness whereof | have hereunto set my hand and aflixed the 
s( ‘ Ol saa SU pre me court, at the capitol, in) the city of Montgomery, 
In said State of Alabama, Ol} the 28th dav ot August? A. 1). ( iohteen 
hundred and eighty-six. 


) | ’ , ‘ 
Ni 4] ee ss wa nes ( eet ‘ -_ 
q**) >i : ij : ‘ citi ‘ii j prareti 


JOHN W. A. SANFORD, 
C'lerl ot thie Supre bide (Court of th, Niate of Alabama. 


Sa iaehatiatialtatlimedicadiaaentlichaes-caelinrasdite. aidan teas,.amcrr a arte meee ed 
ee iil ’ 


me A. O NEAL, GOVERNOR, ET AL., &C€. de 


LOG Unitrep States oF AMERICA, ss: 


The President of the United States to the honorable the supreme 
court of Alabama, consisting of George W. Stone, chief justice, and 
Henderson M. Somerville and David Clopton, justices : 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the said supreme court of 
Alabama, before you, or some of you, being in the highest court of 
law or equity of the said State in which a decision could be had in 
the said suit between The Western Union Telegraph Company and 
ky. A. O'Neal, as Governor; Charles C. Langdon, as secretary of 
state; Malcolm C. Burke, as auditor, and Fred. H. Smith, as treas- 
urer, of the State of Alabama, com posing the board for the assess- 
ment of the property of railroads and telegraph companies, wherein 
was drawn in question the validity of a statute of or an authority 
exercised under said State, on the ground of their being repugnant 
to the Constitution, treaties, or laws of the Lnited States, and the 
decision was in favor of their validity, and also wherein was drawn 
in question the construction of the 14th amendment to the Consti- 
tution of the United States. and also of clause 38. seetion ‘S, of article 
1 of the Constitution of the United States, and the decision was 
against the right, title, privilege, or exemption set up or claimed 
under each of said clauses of the said Constitution, a manifest error 
had happened, to the reat damage of the said The Western Union 
Telegraph Company, as by its complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, vou send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme 

Court of the United States, together with this writ, so that you 
107 ~=have the same at Washington on the second Monday of Octo- 
ber next in the said Supreme Court to be then and there held, 
that, the record and proces dings aforesaid be Ing Inspected, the said 

Supreme Court may Cause further to be done therein to correct that 

error what of right and according to the laws and custom of the 

[nited States should be done. 

\W itness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 19th day of July, in the year of our Lord 
one thousand eight hundred and eighty-six. 

[Seal of the United States Cireuit Court, Middle District of Alabama | 


J. W. DIMMICK, 
Clerk of the Circuit Court of the United States 
for the Middle District of Alabama. 
Allowed by— 
GEO. W. STONE, 
Chi ief Justice of the Supre me Court of Alabama. 


July 19, 1886. 
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5 Court of the United States. == = 
upreme Court of the Uni Se 
OCTOBER TERM. 1889. | a 
No. 115. | 

; 
THE WESTERN UNION TELEGRAPH COMPANY, . 
PLAINTIFF IN ERROR, 2 


Vs. 
| BE. A. O'NEAL, GOVERNOR, ET -AL.. EX-OPFICLO, COM- 
POSING THE STATE BOARD OF ASSESSMENT 
OF ALABAMA, DrePENDANTS. 


In Error to the Supreme Court of the State of Alabama. 


) Bearer of Gaytorp B. CLark AND THos, G. Jones, : F 
| ror PLAINTIFE IN Error 


Supreme Court of the United States, 


OCTOBER TERM. 1889. 


mo: 4136, | 


THE WESTERN UNION TELEGRAPH COMPANY. 
PLAINTIFF IN ERROR, 


rs, 
BEB. A. ONEAL, GOVERNOR, ET AL.. EX-OFFICIO, COM- 
POSING THE STATE BOARD OF ASSESSMENT 
OF ALABAMA, DEFENDANTS 


In Error to the Supreme Court of the State of Alabama. 


— Brier or GayLorp B. CLARK, For PLAINTIFF IN: Error. 
anp or TxHos. G. Jones, Associate Counsel. 


STATEMENT OF THE CASE 


The writ of error in this case was sued out on a judgment 
of the Supreme Court of Alabama, affirming the legality of a 
State tax of two per cent. levied upon the gross amounts 
received by the Western Union Telegraph Company, through 
its agents in Alabama, for all business done by it, whether 
between points wholly within said State or between points in 


said State and points in the other states and territories of the 


[nion. 


\\ 
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The defendants in error are the Governor, the Secretary of 


State, the Auditor, the Treasurer and the Attorney-General of 
Alabama, ex-officio, composing and, when assembled and 
acting in the premises, constituting the State Board of Assess- 
ment for Railroad and Telegraph Property. 

The plaintiff in error being required by the terms of the 
revised statutes of Alabama to make return to the State 
Auditor of its “gross receipts gained from its business in the 
State during the vear.”” made under protest against the 
legality of any tax on gross receipts a return of allits receipts 
from business done wholly withmn the Scate of Alabama.— 
(Record, pp 3, 4 and 10.) 

The defendants in error having met and or@wanized as the 
State Board of Assessment for Railroad and Telegraph Prop- 
erty, declined to accept the said return as a correct return of 
the Telegraph Company's gross receipts, and against the 
objection of said Company made an order that by a certain 
day, then in the future, the said Company should furnish the 
said Board of Assessment with a statement of its receipts in 
full at its offices in this State on all messages sent or received 
in this State-—( Record pp. Quand 10.) 

The Telegraph Company complied with the foregoing order 
in terms, but under protest, showing all receipts of money 
taken in by it at all of its offices in the State of Alabama, 
including the receipts for inter-state business as well as for 
business done whoily within the State.—( Record, pp 22 to 28.) 

On June 29th, 1885, the Board of Assessment passed an 
order adopting the said last mentioned return as furnishing 
the true and legal basis of assessinent of the gross receipts of 
said company which was subject to the two per cent. tax. To 
this action the Company objected, but the objection was over- 
ruled and the said aggregate sum so assessed was directed to be 
apportioned among the several counties in the sums shown 
to have been received in the said counties respecrively, to 


all of which the said Telegraph Company duly exeepted.— 
(Record, p 12.) 
On the 9th day of July the Auditor notified said Company, 


as required by law, of the official action of said Board.— 
(Reeord., )). 30.) 

The statutes of Alabama under which said Board assumed 
to act are fully set forth in the appendix hereto, as A and B 
respectively.—( Vide particularly Appendix A, $6, paragraph 6, 
p. vil, and Appendix B, §$$13, 14 and 15, pp. ix, x and xi). 


As soon after such action of the Board as a transeript of 
its proceedings could be obtained and a petition therefor could 
be prepared an application was made to the Hon. 
John B. Hubbard, Circuit Judge, for a writ of certiorari, which 
was promptly granted, returnable into the Cireuit Court of 
Montgomery county. But, owing to the misplacement of the 
package, the petition and fiat were not received by the clerk 
until the 12th of August.—( Record, pp. 30,31.) As no ques- 
tion of practice is before this court the statute under which 


these proceedings were taken will not be referred to. 


The p tition for certiorari set forth theentire returns made 


to and proceedings of the State Board of Assessment in the 


premises, and allewed that the sole purpose of the assessment 
of said gross receipts was that a tax of two per cent. might be 
levied thereon and demanded of the said Company.—( Vide 
paragraph 4, Reeord, p. 1, and paragraph 14 of said petition. 
—( Record, p. 5.) 


By the laws of Alabama the said assessment was in the 


nature of a judgment debt against the Telegraph Company, 
and was a lien on all of its property in the State of Alabama.— 


(Appendix B, $8155 and 136, p. xiv.) 


\\ 


No answer controverting ‘any of the facts set up in the 
petition was filed by the defendants, but a motion was made 
to quash, vacate and dismiss the writ (Record, pp. 31, 33), 
which motion admitting the truth of the allegations of the 
petition was entertained and granted by the court, and the 
writ was accordingly quashed and the petition dismissed 
(Record, p. 33), and said Company took a bill of exceptions.— 
(Reeord, p. 37.) 

from this order an appeal with supersedeas was taken to 
the Supreme Court of Alabama.—(Record, pp. 34 and 35.) 


A number of errors were assigned and urged, raising for 
the consideration of this honorable court, among other thing's, 
the validity upon constitutional grounds of said gross receipt 
tax and of the action of said State Board of Assessment in 
assessing for such taxation the gross receipts received by said 
Telegraph Company in such manner as to include receipts from 
its inter-state business.—( Record, p. 42.) 

The State Supreme Court affirmed the judgment of the 
lower court and rendered a judgment holding that said two 
per cent. tax upon the gross receipts of telegraph companies, 
and the action of the State Board of Assessment in reference 
to the assessment of the gross receipts of said Telegraph Com- 
pany, was in all ¢hings constitutional, legal, regular and 
binding on defendants.—( Record, pp. 43-49.) 


ASSIGNMENT OF ERROR. 
The Supreme Court of Alabama erred :— 
lL. In affirming the judgment of the Cireuit Court quashing 
and abating the writ of certiorari.—( Record, pp. 45,43 and 49.) 
2. In affirming the judement of the Cireuit Court denying 
and dismissing out of court the petition for certiorari, and im 
ordering the defendants in error to go thence without delay. 
3. In not reversing the decision and setting aside the judg- 


ment rendered by the Circuit Court, which quashed and abated 


le ee 


the writ of certiorari, and denied and dismissed the petition of 


the Telegraph Company.—( Record, pp 33, 43.) 

4. In not holding and adjudging that the assessment for 
the purpose of levying a tax on the gross receipts of the 
Western Union Telegraph Company, a corporation of the State 
of New York, was void. The said gross receipts not having a 
situs for such taxation in the State of Alabama at the time of 
such assessment. 

>. In not holding and adjudging to be void the assessment 
for taxation of the gross receipts of the said Telegraph Compa- 
ny, which included the receipts for telegrams passing between 
points within and points without the State of Alabama. 

6. In not holdingand adjudging to be void the assessment 
of that portion of thegross receipts of said Telegraph Company 
received for telegrams passing bet weer points within and points 
without the State of Alabama. 

7. In holding that the plaintiff in error was liable to be 
compelled to pay an occupation or privilege tax for the right 
to exercise its franchises, and to do the business of telegraphy 
for the public and government in the State of Alabama. 

8. In holding that the gross receipts of the Western Union 
Telegraph Company could be as essed for taxation at a higher 
rate of taxation than was generally charged other corporations 
and individuals upon their gross receipts.—( Record, pp 43-49.) 


ARGUMENT 


Ry the laws of Alabama in force at the time the State 
Board of Assessment of Railroad and Telegraph Property, 
hereinafter for convenience, styled the “State Board,” made 
the assessment of the gross receipt of the Western Union Tele- 
graph Company ; said Telegraph Company was required to list 


and pay taxes upon all of its real, personal and mixed proper- 


tv. of every kind and character, and which had a situs in said 
State. including pol s, wires, batteries, inst ruments, and office 


furniture, at the same rate and to the same extent as other 


\ 
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~« 


Bu 


Bu 


a a a Ae, ah PR 


() 


persons and corporations were required so to do.—( Vide 
Appendix A, section 4, par. 18, p. 5, and Appendix B, $15, p. 
11.) 

The tax on gross receipts was in addition to the regular 
property tax such as was paid by persons and corporations in 
general. 

Whether a gross receipt tax is, abstractly and properly con- 
sidered, a property tax and ordinarily justified as such in the 
State where it may at the time have a situs (State Tax on 
Railway Gross Receipts. 15 Wall, 284) is, for the purpose of 
this case, immaterial as the opinion of the Supreme Court of 
Alabama in the case at bar has expressly construed the State 
statutes by which the tax is sought to be imposed, ( Appendix 
A and B) in such manner as to make the two per cent. gross 
receipt tax in question an occupation or privilege fax pure 
and simple.—(Opinion of the court, Record, pp 45-49.) 

In fact there was no other construction which could be 
gviven the said tax which would not have made it grossly ob- 
noxious to Article AI, Sections 1, 4 and 6, of the Constitution 
of Alabama, (Appendix ©, post) and while it may be difficult to 
appreciate and to follow the reasoning of the learned Supreme 
Court of Alabama in its endeavor to draw a distinetion 
between gross receipts, quasi-gross or quasi-net and pure net 
receipts or income in their relation to the principles of taxa- 
tion, and to harmonize the decision in this case with those in 
the cases of The Board of Revenue vs. TheGas Light Company. 
64 Alabama, 269, and the State vs. The Board of Revenue, 73 
Alabama, 65. Still the Construction put upon the statute by 
that court will tor the purposes of this appeal be regarded as 
the proper construction and the judgment of the court thereon 
treated accordingly, notwithstanding this court might have 


put on suchstatutes a different construction, People vs. Weaver, 
100 U.S. 539: Supervisors vs. Stanley, 105 U.S... 305, 310. 


The judgment of the Supreme Court of Alabama was en- 
tered on the 15th day of July, 1886, (Record, p43) and some- 
time before the decisions of this court in the cases of Fargo vs. 
Michigan, 121 U. S., 231; Philadelphia and Southern Steam- 
ship Company vs. Penusvivania, 122 U.S., 326; The Telegraph 
Company vs. Massachusetts, 125 U. S., 530; Ratterman vs. 
Western Union Telegraph Company, 127 U.S., 411; Leloup vs. 
Port of Mobile, 127 U.S., 640; and was expressly based on its 
own opinion in The Port of Mobile vs. Leloup, 76 Ala., 401, 
and on the opinions of this court in the cases of Osborne vs. 
Mobile, 16 Wall, 479, and State Tax and Railway Gross 
Receipts ,15 Wall, 284. The first two of which cases are 
expressly over-ruled by this court in Leloup vs. The Port of 
Mobile, 127 U.S., 640, and the last one questioned. in Phila- 
delphia Steamship Company vs. Pennsylvania, 122 U.S., 326, 
$42. Itis more than probable that if these later decisions of 
this court had been previously made and promulgated, 
that the Alabama Supreme Court would have reached = a 
different conclusion as to the validity of an occupation tax on 
a telegraph company, which is shown to have accepted the 
benefits of the acts of Congress, U.S. Revised Statutes, §$5.263 
to 5,.269—( Record, p. 1; also, Appendix D, post), and would 
have held as futile any attempt upon the part of the State to 
have taxed its inter-state business 

The deejsions of this court in the several cases supra, 
reported in the 121, 122,125 and 127 U.S. Reports, are con- 
clusive of the question that any attempt to obstruet or tax 
inter-state commerce on the part of a State, whether by a 
specific tax, license, gross receipts-tax, or otherwise, are in 
violation of Article 1, $8, clause 5 of the constitution of the 
United States, which provides that Congress has power to 
‘regulate commerce with foreign nations and among the 
several states,” and of Article 6, paragraph 2, “* The constitu- 
tion of the United States and the laws made in pursuance 


thereof are the supreme law of the land 
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1 do not think it necessary to discuss this phase of the 


controversy, as it is no longer an open question. 
THE TAX VOID IN TOTO. 


[ contend that the assessment and tax are void, both as to 
the gross receipts derived from inter-state business, and as to 
that collected upon business done wholly within the limits of 
the State. ane 

1. Beeause there is no provision under the statute, as 
construed by the State Supreme Court, making a separate 
assessment of the gross receipts on infra-state business as an 
occupation or privilege tax for the conduet of that particularly 
limited business—and no levy of a tax specially upon the said 
portion of gross receipts as distinct from the entire gross 
receipts, and there is no tribunal excepting the State Board to 
which the return was made, that can make the assessment 
or apportion the tax among the several counties —( Appendix 
B, § 14, p. x1. 

2. The tax itself, as well as the assessment, violates Arti- 
ele 1, section 8, clause 7 of the Constitution of the United States 
which provides that Congress has power ‘to establish post- 
offices and post-roads.”’ 

%. There is no situs of the gross receipts within the State 
of Alabama for the purpose of taxation, and — 

4. The tax of two per cent. was class legislation and an 
unjust discrimination against the corporations engaged in the 
telegraph business—and consequently a violation of the four- 
teenth amendment to the constitution of the United States. 


First, the tax is not susceptable of apportionment under 
the construction given to the statute by the State Supreme 
Court, but is, under the statutes of Alabama, a’ single oecupa- 


tion or privilege tax fordoing the business of public telegraphy 
in the State of Alabama without reward to the State or inter- 
state business. The said statutes do not provide in letter or 


4 


in spirit for the assessment of two distinet occupation taxes, 
viz: a tax for doing business wholly within the State, fixed by 
the gross receipts of such business, and a separate tax for 
doing an inter-state business, determined by the amount of 
gross receipts thus derived, so as to enable this court to hold 
the one void and permit the other to stand. This court can- 
not amend the Alabama statute by construction, or give to it 
a different import from that declared by the State Supreme 
Court to be the true legislative intent. If it were a property 
tax it might be different, for this court might under certain 
circumstances, declare as matter of law that a certain por- 
lion of the property HASeNSNO] 6OWas) not subject to the 
tax, and that another part was so subject, and if proper 
machinery could be found for the separation of the assessment 
or collection of the tax it might so order. We coneeive that it 
makes no difference that a basis is fixed by the statute for 
the ascertainment of the amount to be charged as the single 
occupation tax, which enables us to say that such a portion 
of the nmount fixed was due to the existence of inter-state 
Poss receipts and the balanee to the existence of purely 
dlomestic business—it Is iit last il sinele occupation tax for the 
pursuit of a single ocenpation, and which is rendered mvalid 
in toto by the fact that the occupation taxed embraces inter- 
state commerce 

“The constitutionalitv or unceonstitutionalty of a State 
‘tax is determined not by the form or aweney through which it 
“is to be collected, but by the sulject upon which the burden is 
‘“lnid "“—Case of State Freight Tax. 15 Wall, 232,272. Thesub- 
To in thecuse at bar isthe vecupation of telegraphy, embracng 
the business ‘) inter-state telegraphyv —case at bar, Reeord. 
yoy. $8, +49). reported in SO Ala. R.. }). 2753 Says the eourt 
(Alabama Reeord, p. 48): 0° In Lott vs. Rose, 58 Ala., 156, it 
wos heldthatataxonthee@ross amount of sales of merchandise, 
+e which re Gross recelpts, is nor property qr mecome tax. but 


“ap occupation or privilege tax, the amount regulated by the 
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‘extent of the business done 
“An income tax stands on different principles—its value is 
‘“determinable—and the rules governing such tax are Inapphi 
“cable to a tax on gross receipts. One of the recognized 
“modes of taxing business Is a tax on gross receipts, which 


“venerally are not regarded as property for taxing purposes. 
i a . . 


Different occupations ren be taxed at 


x * ¥. 


‘different rates The tax complained of 


“may be onerous and apparently unequal with the tax levied 
“on the business of other corporations or companies. This 
‘is a matter submitted to the judgement and diseretion. of 
“the leoislature. and their conclusion must be reonrded as 
‘conclusive 

The next paragraph of the opinion of the State Supreme 
Court leaves no room for controversy as to the idea and pur- 
pose of the legislature in fixing the tax as an indivisable oceu- 
pation tax for a single recognized business. Says the court 


(Reeord L 1¢)) - 


A construction which limits the tax to gross receipts derived from 
busines done between points, both of which are within the territorial 
limits of the State. is more restr fave than the words and pret prose on the 
statute import The legislature knew that the appellant company oper 
ated extensive telegraph lines from places beyond. into. and through the 
State. and jintlended to make the tar commensurate with the benetits and 
rrolection received from the qovernment. Reeeiving messages at offices 
loeated within the State for transmission and transmitting them without. 
is business done in this Stete. though the servi e mav not be complete 
until the delivery to the sendee at some place beyond its boundaries 
The statute does not purport to tax gross receipts not collected in 
Alabama, but by fair interpretation ineludes all receipts derived from 
business done in this State and actually received here, though the mes- 
sage may have to be delivered at or may be sent for delivery from some 
office without the jurisdiction of the State. Though thus construed, the 
statute is not an wnauthorized interference with inter state commerce 

This question is fullv and ably considered and discussed in the 
following cases: Western Union Telegraph Company gs. Riehmond, 26 
Gratt, 1; Western Union Telegraph Company rs. State. 55 Texas. 314 
Western Union Telegraph Company rs. Maver, 28 Ohio St.. spra: Port 
of Mobile vs. Leloup, 76 Ala., 401, and is expressly decided in respect to 


atax onthe gross receipts of railroad companies, though eonsisting in 
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part of freights received for transportation of merchandise from the 
State to another state, or into the State from another, in State Freight 
Tax Cases, I Wall. ‘24 ()shorne i*s NMIobile. 16 Wall. 7% 


This construetion of the Statute clearly establishes the in 
validity of the entire tax 
In Leloup vs. the Port of Mobile, 127 U. S., 640, it was 


said by this court, pawe 645, 


Ordinary occupations are taxed in varions ways, and, in most 
eases, legitimately taxed. But we fail to see how a State can tax a busi- 
ness occupation when it cannot tax the business itself Of course, the 
exaction of a license tax as a condition of loing “any particular business. 
isa tax on the oecupation, and a tax on the occupation of doing a busi 


ness is surely a tax on the business 


spndd shorn. |) (4 5 


But it is ur~ed that a portion of the Telegraph Company's business 
is internal tothe State of Alabama. and therefore taxable by the State 
But that fact does not remove the diMfieutty The tax affects the whole 
business without cdiser:minati on 
and as asummary of the rights of the State upon the subject 
of taxation of corporations engaged in inter-state commerce, 
concludes, pp. G48, O49: 

We may here repeat, what we have so often said before, that this 
exemption of inter-state and foreign commerce from State regulation 
loes not prevent the State from taxing the property of those engaged in 
such commerce focal within the State as the property of other citizens 
istaxed. nor from reeulating matters of loeal coneern which may ine- 
dentally affeet mmrmeree. such as wharfage. pilotage. and the like. 


The tax here complained of being an oceupation or privi- 
lege tax, does not fall within those defined powers of taxation 
which are reserved to or which tnhere in the several states. 

We havenot (>\ erlooked | heense of Ratterman vs The Tele- 
eraph Company, 127 U.S. 411. wherein it) was held that the 
ross recep riiXx Hn posed by the State of Ohio was void pro- 
tanto. but was enforenble to the extent, and in. the proportion 
that the infra State business bore to the whole tax That case 


differs materially from this in the character of the forum. and 
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But 


es seve 


the nature of the pleading and practice, as well perhaps as in 


the nature of the tax, under the construction given the statute 
In question by the Alabama Supreme Court, 

The Ratterinan case was a suit in equity to enjoin the col- 
lection of the tax for Hamilton county only. A court of Equity 
will always uphold a legal tax and require its payment, though 
irregularly assessed, before it will give relief against the illegal 
portion of a tax-bill sought to be collected. Inthe Ratterman 
ease there was no room for apportionment, the county auditor 
having assessed the receipts of the Telegraph Company made 
inthe county. While in the case at bar theassessment is made 
for the whole state, and afterward apportioned among the 
several counties for taxation for state, county and Ta ae 
purposes. The apportionment presents a living issue, for while 
the state rate is the same through all of the counties, the ayp- 
portioned assessipent under thelaw becomes the basis of COUNTY 
and municipal taxation as well, and this may vary from 
nothing to five mills on the one hundred dollars of valuation 
for county taxes, and takea still wider range for municipal 
taxes. (Appendix Bo op. ATV. See. 48.) For instance, if the 
whole or eLrn eonsiderable portion ol the total TOSS receipts 
should bye apportioned ce Baldwin COUNTY, the Telegraph (‘om- 
pany might have to pay only one mill on the hundred dollars 
for county purposes with no special or municipal tax, while, if 
the same apportionment were made to Mobile county, the 
company tmnight have to pay a county tax of five mills, a special 
school tax of one mill and municipal taxes of thirteen and one- 
half mills. Wesayv such result might be worked, because we do 
not think inthe dlustration that itis necessary to encumber 
this brief by a copy of Statutes to show that the results would 
in facet be as surmised 

Ir would hardly have been held in the Ratterman case that 
any portion of the tax wasenforcable if theStatute of the state 


or the opinion of its Supreme Court had in terms declared that 


the tax in question was an indivisible occupation tax for the 


doing of the business of telegraphy, embracing in its intent 
and scope all interstate business 

The opinion of this court in the Ratterman case was 
squarely planted on the decision of thiscourt in this case of The 
State Freight Tax. 15 Wall 232. In this last named case the 
facts were that there was a specific Tonnage tax on the woods 
carried Severn! COM panies mirertit have participated in the 
carriige of a particular ton of freight, and it might have been 
carried for alonger or shorter distance, vet the tax was the 
samme and only one Tax Was exneted The ear sid }) 2 3. 
"This prran imion demonstrates that the tax has no reference to 
“the business of theeompanyv' *. * * There isstillanother 
is provision m the act whieh shows that the burden of the tax 
‘was not intended to be imposed upon the companies desig 
‘nated by it, neither upon their franchises, their property, or 
“ther business” ; ° at carries the tay ove bevond the 
‘correr to the thing arrie 

\nd again pp. 274. 275 Considering it. then, as mam. 

fest that the tax demanded by the oet rs Pry prosend not upon 

“the compan borat pron the frepolyt enrmned., and because car 
‘ried Wwe proceed I penquire Ac 

The validity of the tax on the articlescarried wholly within 
the state was disposed of without argument Ly eourt or coun 
se], and lh theeon hitionof thre i eord Viis 7} chietum (See Peornits 
of counsel, per) 148 to 271.) This branch of the question wos 
disposed of in the following language, p. 282. ‘ But while 
- holding this. we recournize follv the power of the State to tax 
“at its discretion. its own dnternal commerce and the fran 
‘chises. Us Le oe. Ge DuUSTTIESS Oris ow CO PIO MP iOns SO fheat 
‘interstate. Intercourse, tradeor commerce benot embarrassed 
"OT restricted that must remain Tree,’ 

The riilroad Cross recelpt Tax TU ae bvan State Lppennn a 
railroad of its own ¢ rention was justified as and assimilated hy 
thisdecision to a property tax Save the court. 15 Wall, |) 264 


cri }) “dnd ‘the tax Is levied Try oeot the rroyss receipts of the corres 
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“pany; laid upon a fund which has become the preperty of the 
“company, mingled with its other property, and possibly ex- 
ie pended i Huprovements Cor pout out at interest . . ” 
“The tax is not levied until the money received for freights 
and trom other SOUTCOS of come has actually Cone into 
‘the company’s hands. Then it has lost its distinctive char- 
‘acter as freight earned, and become incorporated imto the 
‘general Inass of the COTM PATA 'S property. — 

The fax OW LTOSS receipts ofa domestic corporation Wiis 
sustained as a property tax by this court. A tax on the gross 
receipts ai n fO9Te? 11 corporation Is attempted to be sustained 
by the Alabama Supreme Court upon the ground that it is not 
a property but an occupation or privilege tax. As before stated, 
we are aware that the decision of this court has been drawn im 
question in’ the cases of The Steamship Company vs. Pennsyl- 
Vania, as to its Interstate aspect, but we recur to it forthe 
purpose of showine the mind of the court as to the status of 
TOSS receipts as an element of State taxation at the time of 
the decision of The State Freight Tax Case, 15 Wall, p 232, 
Which this court in the Rattermian case relies on for the basis 


olits OpiHdon 


PHERE ISNOSTITUSOFP THE GROSS RECEIPTS OF ANEW YORK COR- 
PORATION IN THE STATE OF ALABAMA FOR PURPOSES OF TAX- 
ATION, ALTHOUGH SUCH GROSS RECEIPTS MAY HAVE BEEN THE 


RESULT OF BUSINESS WHOLLY TRANSACTED WETHIN SALTD STATE 


Postponing for the moment che presentation of the second 
praovdunt nerainst the validity of the entire gross receipts, we will 
consider the third prorat ns hbove set forth. iis it’ follows niore 
logically upon what we have last above said, to be brief 


Lf this court shall hold gross receipts to be a property tax, 


ane iustifinble iis sel) Where peradper eonditions exist. we re 


le 


spectiully submit that the situs of this property is at the 
domicil of the corporation, which by the reeord, p. 1, is shown 
to be the State of New York 

The assessment of the tax is made in May for the receipts 
of the previous year ending December 31st. Thereceipts for the 
months of January and February, &e., 1884 were not assessed 
until May and June 1885. These receipts were not presumably 
In the state of Alabama at the time of the assessment. They 
belonged at the domicil of the company in’ New York. If Ala- 
bama could in L885 levy a tax on the gross receipts taken in 
by the Telegraph Company in January 1884 on business done 
wholly within the State, theState of New York could levy a tax 
upon the same gross receipts when transmitted to that office 
in March TSS84, and if in the mean time the receipts of the Ala- 
bam offitees should be coneentrated im oa superintendents 
office at Atlanta before transmission to New York. the State of 
Georgia could also levy the same tax, and all of this might be 
done inthe vear TSS. nnd the anomaly would bie presented of 
the Sibthe propert s bean meer al thie Sittiie time separate situs for 
purposes of taxation im each of these states. The said receipts 
being the result of business done wholly within the State of Ala. 
bama, such triple taxation would not) violate the inter state 
fenture of the lL nitedd States Constitution. 

We think the question is disposed of by the dicision of this 
eourt in principles lnind down in the conse of the State tax on 
foreign held bonds, 15 Wall, p. 300; on p. 319. says the courts. 
* The power oy taxation. however Vist in its character. 
“ond searching in its extent, Is necessarily limited to subjects 

within the jurisdiction of the State.” Wesubmit that these 
TOSS receipts whether They be actually perid over at the 
domicil, or are only in the condition of claims against the 
igvents lor anaccount Ine for Honeys received for account of the 
company, and not paid over, have the situs for taxation only at 
the situs of the prapert itself at the time of the assessment, or- 


if not paid over or accounted for at the situs of the agents 
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ereditor, Which is the domicil of the corporation. The specific 
money received, not being taxed as such while in the hands of 
the local agents. In thelanguage of this court, p. 320, (Foreign 
Bond Case Supra.) as applied to foreign held bonds, “they can 
have no locality separate from the parties to whom they 
belone’.’ 

We can see no difference between ross imcome and net in- 
come in this respeet—the portion of gross Income which has 
been substracted and paid for current expenses being in the 
hands and ownership of the parties to whom the same has 


heen peril 


THE TAX IS VOID IN TOTO BECAUSE BEING AN OCCUPATION TAX 
UNDER THE LAWS OF ALABAMA, IT INFRINGES THE CONSTIT! 
TIONAL POWERS OF CONGRESS TO “ ESTABLISH POST OFFICES 


IND POST ROADS 


Owing to unforseen eircimstances bevond our control we 
will not be able in this brief to amphfiv our views on the above 
and next succeeding point We hope to be able todo so inoral 
argument or ina supplemental brief. 

We insist that an occupation tax ona Telegraph Company 
which has been licensed by Congress to do a telegraph business, 
as provided by Section 5263 ef seq., of the United States Re- 


vised Statutes (Exhibit D, post), is as much in violation of 


-that portion of the Constitution of the I nited States which 


Vests 11) (‘One reSS the power to estiblish post otftices and post 
roads as to allof its business, including that done wholly within 
the limits of a single State, as such tax is in violation of the 
constitutional clause which vests in Congress the power to regu 


late commerce amMonne the several States. as to all inter-state 


business 


The prrwel Olt oneress is not confined ra) the establishment 
of inter-state Dost offices and promt ronds kor the transmis- 
sion of intelligence it mav and does establish post offices and 
}rhost rows wholly within a State lt would be no objection to 
the establishment Og Dost route between | and Lb within the 
State of Alabama that the post offices at A and B respectively 
had no other postal connection so as to make it possible for 
Interstate mntellwens eto be transmitted over such route 

Congress has made all railroads postroads without regard 
lo ther termini 

Cloneress hheas Hise) eX Pressl lheoret] ll telegraph companies 
Whieh shall comply with the terms of the Act, to build and 
operate lines and transmit intelligence thereover, on “any of 


the military or post roads of the United States,” without 


revard to the interstate connections or absence of interstate 


mS 


’ 


eonnection of =f] T wast! rons. 


The terms upon hich this porns lleuwe ren be exercised are 


— 


fixed by the acts of Congress. The price of a portion of the ser 


vice, ie. forthe wovernment. is rewulated by the Postmaste: 
freneral While, Td)! the time bee, ar price of the service ren. 
dered to the publ reneralhy is left to the convention of the 


parties The rt) errmentyl 17 thie wire Pitre Securing aT itself 


i potential right of property in the lines and instruments of the 
lieenser 

The attempt of the state to impose other restrictions, in- 
clnding occupation taxes, is. we think, a clear obstruction to 


the untrammeled rights conferred by Conewress on those whom 


it has legally authorized to do the business of transmitting in 
fellloence by wine 


Conld the Post rte (enero have rool nuthornrzed by the 


constitutional power of Congress to employ the city postal car 


riers in delivering the messages of the Western Union Companys 
and in collecting the tolls. as recently proposed? And if so, why 


eould not si henrrers also recerve all inessawes for the Western 


[nion Company collect rates to be fixed by stil COUTEEP RITE, ana 
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the same to account for? In such case, would the post office be 
said to be any more an instrument or agency of the telegraph 
company in the delivery of messages, than the telegraph com- 
pany could be properly regarded as an instrument of the Post 
office department in the transmission of intelligence? Does not 
the nature of the thing done and the authority under which it is 
done, impress upon the telegraph business its legal character and 
status, or is such character fixed by the fact of ownership and 
the character of the party who regulates the compensation to 
be paid for the service performed ¢ 
We respectfully submit that when the transmission of intel- 
ligence by telegraph is madethesubject of Congressional action, 
no state interference can be lawfully permitted, no matter how 
extensive or limited, territorially speaking, such business may 
be, nor how much or how little interference in the practical 
operations of the business may be permitted or enjoined upon 
public officers and retainers, or that may be left to the officers 
and servants of the owners of the property. 
An express warrant for these conclusions, we think, is 

found in the following decisions of this court, viz: 

Pensacola Tel. Co. vs. The Western Union Tel. Co., 

06 U. 8., p. Is 

The Tel. Co. vs. Texas, 105 U.S., 460; 

Leloup vs. The Port of Mobile, 127 U.S., 640: 

Moran vs. the City of New Orleans, 112 U.S., p. 69. 


THE TAX OF TWO PER CENT. WAS CLASS LEGISLATION AND AN 
UNJUST DISCRIMINATION AGAINST THE CORPORATIONS ENGAGED IN 
THE TELEGRAPH BUSINESS, AND CONSEQUENTLY A VIOLATION OF 
THE FOURTEENTH AMENDMENT TO THE CONSTITUTION OF THE 
UNITED STATES. 


1%) 


The tax in question Is levied only pon telegraph and a few 
other Companies named (Appendix A, p. VIT, See. 6), and ts 
not imposed upon individuals or other persons doing the same 
business, 

Only a few Companies and callings are taxed at as great a 
rate as two per cent. on their gross receipts (Appendix A.) 

We contend that this is class legislation and an unjust dis- 
crimination, obnoxious to that portion of Article XTV, See. 1 
of the Constitution of the United States, which provides 
aus follows, viz: *‘ Nor shall any State deprive any person of life, 
“liberty or property, without due process of law; nor deny to 
“any person within its jurisdiction the equal protection of the 
laws.” 

We have shown wherein the discrimination consists, and 
will have to content ourselves forthe present in citing the opin- 
ions of Mr. Justice Field and Judge Sawyer, in the cases of the 
County of San Mateo vs. Southern Pacifie Railroad Company, 
13 Federal Rep.. p. 723, and note, and of San F. and N. R. R. 
vs. Dinwiddie. [bid, p. 789, 

Respectfully submitted, 
GAYLORD B. CLARK, 
THOS. G. JONES 
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APPEHNDIN A. 


AN ACT 
To levy taxes for the use of the State and counties thereof. 


SeEcTION 1. Be it enacted hy the General Assembly of 
Alabama, That the following rules for the taxation of persons 
and property are hereby established, to-wit: 

1. The term, real property, shall be held to mean and 
include, not only land, city, town and village lots, but all 
things thereunto pertaining, and all structures and other 
things so annexed or attached thereto as to pass to a vendee 
by the conveyance of the land or lot. 

2. The term ‘‘ personal property’ shall be held to mean 
and include all things other than real property which have 
any pecuniary value, and moneys, credits, investments in any 
bonds, stocks, joint stock compat. ¢s, or otherwise. 

3. The term ‘‘moneys,” or “‘money,”’ shall be held to 
mean and include gold, silver and other coin, bills of exchange, 
bank bills or other bills or notes authorized to be circulated as 
money, whether in possession or on deposit subject to the draft 
of the depositor, or the person having the beneficial interest 
therein, on demand 

4. The term ‘“credit”’ includes every claim and demand 
for money, labor, merchandise, or other valuable things, and 
money and property of any kind secured by deed of trust, 
mortgage or otherwise. 

5. The word ‘person’ or ‘‘party”’ or other word or 
words importing the singular number, shall be held to include 
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1 APPENDIA A 


firms, companies, associations and corporations; and all 
words in the plural number shall apply to single individuals in 
all cases im which the spirit and intent of this chapter require 
it. All words importing the masculine gender, shall apply to 
females also; and all words importing the present tense shall 
appl to the future also 


¥ ¥ > . - * 


SEC. 4 \ll taxes, unless otherwise herein directed, shall 
become due and pavable on the first dav of October in each 
year, and shall become delinquent if not paid on or before the 
thirty-first day of December in each vear, except in cases where 
parties are about to remove from the county, and except also 
poll taxes, which shall become delinquent if not paid on or 
before the first day of November in each vear, after which last 
date as to poll taxes, the tax collector nay proceed to enforce 
payment by garnishinent, or the seizure and sale of personal 
property as herein provided for the collection of other delin- 
quent taxes 


Se - the bisys Gor Thy Strate. and to rnise revenue 
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therefor, there is hereby levied an annual tax upon the prop- 
erty and subjects berein declared. as follows, that is to say 
sixty cents on the hundred dollars of the value of: 

|. Kach and every piece, parcel, tract or lot of land in this 
State, including therein all things pertaining to said piece, 
tract, parcel or lot of land, and all struetures and other things 
so annexed or attached thereto as to pass to a vendee by a 
conveyance of said realty, and on every separate or special 
Interest in anv land, such as mineral or timber, or other 
interest, when said interest is owned by a person other than 
the owner of the land or soll 

2. All wharves and wharf boats, toll bridges and ferries. 
turnpikes and all passes, channels or canals where tolls are 
charged, street railroads, printing presses and materials or 
their value. 


3. All steamboats. vessels and water craft of every name 
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and kind, excepting such as are engaged in foreign commerce, 
to be assessed and collected at the port in this State where 
such steamboats, vessels and water crafts are enrolled, if prac- 
ticable, otherwise, if not enrolled at any port under the laws of 
the United States, then at any place or landing where the same 
may be found 

tf. All stocks of goods, wares and merchandise, the assess- 
ment to be upon the average amount on hand during the pre- 
ceding vear, but the amount so assessed shall in no case be less 
than the capital actually employed in the business; and this 
shall include all goods, wares and merchandise kept on planta- 
tions or elsewhere, or by railroad companies, or manufacturing 
companies. or other associations, corporations or persons for 
sale or to be dealt out to laborers or employees for profiv, or 
on account of their wages, and shall inelude all goods, wares 
and merchandise offered for sale by any person commencing 
business subsequently to the first day of January of the cur- 


- * * + * * 


rent year. 
». All household furniture, libraries, jewelry, plates and 
silverware, ornaments and articles of taste, phanos and other 
musical instruments, paintings, clocks, gold and silver watches, 
and gold safety chains: all wagons or other vehicles; all 
mechanical tools and farming implements; all dirks and bowie 
knives, swords, canes, pistols and guns; all cattle, horses, 
mules, studs, jacks and jennets and race horses; all hogs, 
sheep and roaATSs 

6. All money hoarded, whether in custody of the owner or 
on deposit in bank or elsewhere: but this shall not include 
money on deposit by persons engaged in any regular business 
in this State, for use in such business 

7. All moneved capital, that is all money loaned, and 
solvent credits or credits of value, from which credits the 
indebtedness of the taxpayer shall be deducted and the excess 
only shall be taxed; and all moneys employed in the business 


of advancing or loaning on stocks, bonds, bullion, bills of 


lV APPENDIA A 


exchange, or promissory notes or in the purchase thereof, or in 
the discount of bills of exchange, promissory notes or bonds, 
or in dealing in stocks, bonds, bullion, bills of exchange or 
promissory notes, whether by individuals, companies, corpora- 
tions or associations, except when the money so employed is 
otherwise taxed as capital. 

8. Kach share of any bank, banking company or associa- 
tion, and located within this State, whether held by residents 
or non-residents of this State, the same to be assessed and 
collected in the county and in the city, town or village wherein 
such banking association is located, and not elsewhere, and to 
be paid by each such banking association ‘for the share- 
holders thereof. All shares of national banks, or banking 
associations, organized under the laws of the United States, 
according to the actual or fair market value of such shares, 
whether held or owned by residents or non-residents of this 
State, to be assessed and collected in the county and in the 
city, town or village wherein such national bank or banking 
assoviation is located, and not elsewhere, and to be paid by 
each such bank or banking association, for the shareholders 
thereof. ; : ) . * ’ “4 

9. The capital stock of all corporations, companies or 
associations created or existing under any law or enactment 
in foree in this State, except such portions of the capital stock 
as may be invested in property which is otherwise taxed as 
property, the same to be paid by the corporation, company or 
association, but when such corporation pays the taxes in 
this act levied upon the shares into which its capital stock is 
divided, or the same is paid by the shareholders, said corpora- 
tion shall only be required to pay the taxes levied upon the real 
and personal estate owned by such corporation, unless the in- 
vestments of such corporation be otherwise herein taxed. 

10. All investments in bonds, except bonds of the United 


States and this State, and such other bonds as are not by law 
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taxable; Provided, however, that all capital invested in bonds 
orcurrency which areexempt from taxation shall be liable to be 
taxed under this section should such capital, at any time during 
the vear, be reconverted into money, bonds or property which 
is taxable, unless it be made to appear by the party thus re- 
converting such capital that the money, bonds, or property 
into which such re-conversion may be made has been assessed 
for taxes for such year 

ll. The roadbed, track, and all other real and personal 
property of railroads. 

12. All dividends declared or earned, and not divided by 
incorporated companies doing business in this State. 

13. All other property, real and personal, not otherwise 
specified herein. 

Sec. 6. There shall also be assessed by the assessor in each 
county, on the following subjects and at the following rates, 
to-wit: 

1. On the gross amount of sales at auction, made in or 
during the tax vear preceding the assessment of goods, wares 
or merchandise owned by non-residents, each auctioneer shall 
be assessed and shall pay a tax of one-fourth of one per cent., 
and a like tax on all sales made by him of property owned by 
citizens of this State, which has been imported into the State 
and sold at auction before the same has been assessed for taxes 
as other property: but on sale of goods, wares, merchandise 
and fruits by cargo, the rate of taxation shall be one-eighth of 
one per cent. 

2. On the gross amount of premiums (after deducting 
therefrom theexpenditures, losses paid and returned premiums) 
received from their business in this State during each tax year 
by any life, fire or Inarine insurance company not chartered by 
this State and doing business herein by agents or otherwise, at 
the rate of one per centum. Each agent in this State of any 
insurance company organized under the laws of any other State 
or country and doing business in this State, shall annually, in 
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the month of January, return the assessor of the county In 
which such agency is located, a sworn statement of the gross 
receipts of such agency for the year ending on the first day of 
that month, including all notes, accounts and other things re- 
ceived or agreed upon as a compensation for insurance at such 
agency, with a statement of expenditures, losses paid and re- 
turned premiums, and the company shall be charged with taxes 
at the place of such agency, on the amount so returned, and 
the agent shall also be persorrally responsible for such taxes, 
and may retain in his hands a sufficient amount of the com- 
pany’s assets to pay the same, unless the same shall be paid by 
the company. <Any agent or company refusing or failing to 
make returns within the time prescribed by law, or refusing to 
pay the amount assessed as tax, shall forever be debarred from 
doing business in this State. 

3. On the gross amount of premiums received from their 
business in this State during each tax year by any insurance 
company chartered or organized under any of the laws of this 
State, one per cent. on the gross amount of premiums, less the 
expenditures, losses paid and returned premiums; but in the 
case of life insurance companies chartered by or organized 
under any of the laws of this State one per centum on the gross 
amount of premiums, less the expenditures, reserved fund, re- 
turned premiums and losses paid. 

4. On the gross amount of commissions after deducting 
expenses for carrying on such business, or sums charged and 
received during such tax vear by any factor, broker, commis- 
sion merchant or other merchant or dealer in any kind of 
property, or auctioneer in buying, selling or for any other act 
in the course of their business for a commission or compensa- 
tion by bale, sack, package or otherwise, and upon the gross 
commissions received by insurance agents as such, during the 
tax year, at the same rate that property is taxed. 

9. On the gross receipts during such tax vear of all cotton 
pickeries, and from the storage of cotton or other merchandise 
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or produce, and on the gross amount of income of all gas 
works, water works, ferries, toll bridges, public mills and gins 
used in ginning for tolls, after deducting the expense of carrying 
on such business, at the rate of one per cent. 

6. ON THE GROSS AMOUNT OF THE RECEIPTS BY ANY AND 
EVERY TELEGRAPH, TELEPHONE, ELECTRIC LIGHTS AND EXPRESS 
COMPANY DERIVED FROM THE BUSINESS DONE BY IT IN THIS STATE, 
AT THE RATE OF TWO DOLLARS ON THE HUNDRED DOLLARS. 

7. On the gross income of sleeping car companies, corpor- 
ations or associations doing business or running or causing 
their cars to be run in this State, two per cent. exclusively for 
the use of the State. 

8. On the gross receipts derived from business in this State, 
bv each and every person, company, association or corporation 
of this or any other State, who by themselves or agent, is en- 
gaged in the business of loaning monev or other thing of value, 
upon mortgage or lien on any property in this State, two per 
cent. per annum; each such person, company, association or 
corporation so carrying on said business, and when the said 
business is conducted by an agent or agents, each such agent 
must annually on the first day of April return to the assesor of 
each county wherein such business is carried on a sworn state- 
ment of the gross receipts from such business in said counties 
respectively, for the vear preceding, including all commissions, 
notes, accounts, interest and other things received or agreed to 
be received by such party or by such report as compensation 
for oreonsideration of advancing the money or thing so loaned. 
or for negotiating or effecting such loan or loansand preparing 
or causing to be prepared the mortgage, contract or agree- 
ment, by which the security or lien is evidenced, or as compen- 
sation for the use of the money or thing so loaned, lent or ad- 
vanced; and each such agent shall be personally responsible 
for the amount of the tax hereby levied and which may have 
been assessed under this section upon the said gross receipts of 
the persons, company, association or corporation, for which 
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or in whose interest such agent may be acting; provided the 
tax hereby levied shall not apply tothe business of such person, | 
companies, associations or corporations which are assessed 
for taxation upon their capital, or in case of corporations 
whose shareholders are taxed upon their shares in the capital 
stock thereof 
* ao * * * . * . 
Sec. 18. Be it further enacted, That nothing in this act 
contained shall be construed to authorize or continue in foree, 
after December 31, 1884, (except as expressly provided in this 
act) any tax upon salaries, gains or incomes, and all laws and 
parts of laws imposing or authorizing such a tax, shall be of 
no foree after December 31. 1884. 


* +. * . ¥ » + * 


Approved December 12, 1884. 


APPENDIX B. 
AN ACT 


To provide for the assessment and collection of taxes for the 
use of this State and the counties thereof, and to define the 
duties of officers envaged about the said assessment and 
collection of taxes 


Be it enacted by the General Assembly of Alabama, as follows : 
* * « * * * * - 

Sec. 9. Be it further enacted, That the taxable property 
of corporations which are not otherwise regulated as to taxa- 
tion by the revenue laws of this State, shall be returned to the 
assessor by the president or chief officer of said corporations 
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with the estimated value thereof. In making such return and 
list of the property of said corporation, the said officer so 
required to make the same, shall state the market value of the 
capital stock of said corporation and the items of property in 
which said capital is invested, with the value thereof, and the 
number of shares into which the capital stock is divided, with 
a statement of the par value of such share and the actual 
market value of each such share. If such corporations make 
such list and return and pay to the tax collector the taxes 
assessed or which would be by law due upon said property so 
listed and returned, then no tax shall be demanded or collected 
of the holders of the shares into whieh the capital stock of said 
corporation may be divided. 
bel * * * * * . * 
Sec. 13. The governor as president, the secretary of state, 
the auditor and the treasurer of the State shall constitute a 
board for the assessment of the items of property of railroad 
companies returned to the auditor of the State, and a majority 
of such board shall constitute a quorum; such board shall 
meet at the office of the auditor annually, on the first Wednes- 
day in May, and ii there should not be a majority of the board 
present at that time, the auditor shall immediately notify the 
governor of the fact, who shall appoint another day of meeting 
as early as practicable, which appointment shall be notified by 
the auditor to the other members of the board, and should any 
further failure to meet occur, the governor shall have power 
and 1s required to repeat the appointment until a meeting of a 
quorum is effected. When the said board has assembled as by 
this section required, they shall proceed to examine and pass 
upon the returns by the previous section required, and if no 
such returns have heen received, then to consider and examine 
the values as assessed by the auditor, and decide upon the 
valuation to be charged tor the purposes of taxation against 
said railroad companies on the property hereinbefore named ; 
and in case no return has been made by or on behalf of any 
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railroad companies, said board may add to the assessment 
which it may adopt a penalty of not more than fifty per cent. 
thereon. 

If, at any meeting, the board shall not have in its possession 
satisfuctory data upon which to base an estimate of the value 
of the property with the assessment of which it is charged, or 
from any other cause, is not able to make or complete its 
assessment, it may adjourn for any interval of time which may 
in its opinion be requisite to accomplish its object, and it shall 
have power to call upon any officer of any railroad for any 
records, books or documents of any description, or for answers 
to any interrogatories which it may deem necessary to an 
intelligent discharge of its duties; and it shall also be empow- 
ered to require the attendance of any officer of any railroad, 
or any other person, when testimony of such persons may to 
it seem material in the case 

The valuation of the property of railroad companies shall 
proceed upon the same principles as the valuation of every 
other species of property; that is to say, the valuation of such 
property shall be had exclusively upon the consideration of 
what a clear fee simple title to such property would sell for 
under the conditions under which that character of property is 
most usually sold. 

The attorney-general of the State shall be present at every 
meeting of the board to represent the interests of the State. 
It shall be his duty to assist the board with his advice, or 
otherwise, and to nake such suggestions and representations 
to it as he may deem advisable to protect the interests of the 
State. 

The board shall keep a record of its proceedings, and when 
the members are equally divided upon any question, the 
attorney-general shall decide the point and in every ease in 
which he dissents from the conclusion of the majority of the 
board he shall spread upon the records his reasons fer such dis- 
sent. The absence of the attorneyv-general shall be sufficient 
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ground for adjourning the session of the board. The minutes 
shall also show what members of the board were present. 

Sec. 14. When said board shallhave acted upon said asses- 
ments and decided upon the amount of value to be charged 
against said railroad companies respectively, the auditor of 
this State shall notify the assessors of each county through 
which said road runs of the number of miles of track and the 
value thereof, in his county, and the proportionate value of the 
property of said railroad company taxable in his county, to be 
entered in the book of assessments in his county in addition to 
other real property, fixtures, machinery, tools and other prop- 
erty belonging to said railroad company in his county, to be 
assessed as other property of like kind owned by private citizens 
of his county; Provided that the auditor shall send to the 
superintendent of each railroad so assessed, by the board as 
aforesaid, copies of his notification as sent to the county asses- 
sors, of the railroad of which said superintendent has charge. 


Sec. 15. THE PRESIDENT, SECRETARY, AUDITOR OR MANAG- 
ING AGENT IN THIS STATE OF EVERY TELEGRAPH COMPANY WHOSE 
LINE OR ANY PART THEREOF, IS WITHIN THIS STATE, MUST ANNU- 
ALLY, ON OR BEFORE THE FIRST DAY OF APRIL IN EACH YEAR, 
UNDER OATH MAKE RETURN TO THE AUDITOR OF THE STATE OF 
THE NUMBER OF MILES OF TELEGRAPH WIRE IN THIS STATE BE- 
LONGING TO IT AND THE VALUE THEREOF, THE NUMBER OF POLES, 
batteries, instruments and articles of all kinds connected with 
its business and the value thereof, specifying the several 
counties in which said property is situated, and the value 
thereof in each of said counties, and must also in said return 
report the GROSS RECEIPTS of said company gained from its 
business done in this State during the year, and if said com- 
panies or any of them, their officers or agents, fail to make 
returns as herein required by the time specified, the auditor 
must ascertain the income and value of said property from the 
best information he can obtain. And said auditor must make 
report of said returns, or failure to return as herein required, 
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to the board for the assessment of property of railroad com- 
panies. Said hoard IS hereby directed ae proceed and deal 
with said returns and property as in the case of railroads, and 
for failures to make returns as herein required, may add to the 
assessment by the auditor a penalty of not more than fifty 
percent. Upon the valuation being made by said board, the 
auditor must notilv the result to the assessors of the: several 
counties wherein said property lies, as directed in the case of 
railroads, and said assessors must thereafter deal with the 
matters in their several counties, and with anv other taxable 
property of said COMpahnhtes ii their counties, as thev are 
directed to proceed in the ease of railroads. 


. ” > ¥ * 7 a. 


Sec. 18. The president, secretary, auditor, manager or 
agents of all railroad, telegraph, sleeping car and express com- 
panies, owning real estate in any county in this State, shall 
make out and deliver to the assessor of each county wherein 
the property is situated, on or before the first day of May of 
each vear, a full and complete list of all lands and town lots, 


we, and by lot and block, of all 


7 


by section, township and ra 
lands or lots owned or held by them subject to taxation by the 


laws of this State. 


* > * *# " s * * 


Sec. 27. The tax ussessor must make a condensed state- 
ment of the assessments provided for in this act, which shall be 
entered in a book suitably ruled and substantially bound, 
which book shall show in separate columns, the names of persons 
assessed in each precinct in alphabetical order, the number of 
acres of land assessed to each person, the value of the same, 
together with any other real estate, the number, amount and 
value of all other taxabie property, and property exempt from 
taxation, and the whole number, amount and value of each_ 
separate item entered therein, together with the amount of 
State tax charged to each taxpayer, shall be extended and 


footed up, the footings carnmed forward from page to page. and 
[rea pag 
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the total amount of the assessment footed up for the county, 
which book of assessment shall be delivered to the Probate 
Judge of the county by the first Monday of July of each year; 
the assessor shall also keep a list and make a book containing 
a list alphabetically arranged of all persons liable to poll tax 
in each precinet, which shall be delivered to the Probate Judge 
by the first Monday of July. And after the county taxes shall 
have been levied by the court of county commissioners as pro- 
vided by law, it shall be the duty of the tax assessor, and he is 
hereby required to compute such county taxes, and enter in 
said tax book of assessment the amount of county taxes due 
by each tax payer, opposite his name, and otherwise complete 
such tax book according to law and the orders of the court of 
county commissioners. 
- * - + * * * * 
Sec. 45. After the adjournment of the said term of the 
second Monday in August of the county commissioners, and 
after said court has made the levy on said assessments for 
county purposes, as in this act provided, and the tax assessor 
has corrected his book us herein provided, in accordance with 
the rulings and decisions of said court of county commissioners 
as hereinbefore directed, and after the said tax assessor, as itis 
hereby made his duty to do, shall have extended opposite the 
name of each tax payer the amount of State tax, county tax 
and of other tax, if any, with which such tax payer is charge- 
able, and shall have footed at the bottom of each page the 
aggregate amount of each of said taxes, carrying his footings 
from page to page, and showing in conclusion the aggregate 
of each of such taxes to be raised in the county, the presiding 
officer of said court shall certify upon said book of assessments 
that the same have been examined, corrected and allowed by 
said court of county commissioners; that the amount of the 


State tax is $———,. the amount of county is $——, the 
amount of special tax is $———, the total amount of the poll 
tax is $———, and thereupon said certificate shall be the 


X1V APPENDIX B. 


warrant to the tax collector of the county to proceed to collect 
the taxes in the manner directed by law so ascertained. 
- 7 * * * * * 

Sec. 48. It shall be the duty of the said court of county 
commissioners at the said term of thesecond Monday in August 
to levy the amount of taxes required for expenses of the county 
for the current vear, not toexceed one-half of one per cent. upon 
the values of said counties assessed for revenue to the State as 
shown by the book of assessments after the same shall have 
been corrected as herein provided; Said court may also for 
county purposes assess persons subject to license tax such per 
centage upon such license in addition to the amount imposed 
by the State as in their judgment may be necessary, not exceed- 


ing fiftv per cent 
, . ° . , . ; . 

Sec. 135. In all cases, when by the laws of this State, 
taxes are levied on the gross or net receipts of any person, com- 
pany, corporation or association doing business in this State 
by an agent, such awent shall be personally responsible for the 
amount of tax or taxes imposed by law on such receipts, and 
the tax collector may proceed to collect the same by garnish- 
ments, or the seizure and sale of the personal property of such 
avent, as if said tax or taxes were assessed against such agent 
individually. 

Sec. 136. In all cases where a tax payer becomes insolvent 
or makes a general assignment of his property for the payment 
of his debts, or the estate of a decedent is, or becomes insolvent. 
and the taxes assessed against such person or party, or against 
any part of his estate, are in whole or in part unpaid, the 
ameunt so unpaid shall be a preferred claim, and shall be paid 
by the assignee or personal representative of such party, out 
of the money first recefved by said assignee, or personal repre- 
sentative, before any other debt or claim is paid. 7 

And it is hereby enacted that from and after the first dav 
of January in each year, the State shall be and is hereby 
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invested with a lien upon each and every parcel of property, 
both real and personal, for the payment of the taxes which 
may he assessed against the owner during that vear for the 
revenue of the State; and the county shall have a like lien for 
the payment ot the taxes, against such property which may 
be assessed thereon during that year for the use of the county. 


~ * * * . * ” Z 


(Approved February 17, 1885.) 


APPENDIX C. 
CONSTITUTION OF ALABAMA, CODE, PAGE 43. 
ARTICLE XL. 


$1. All taxes levied on property in this State shall be 
assessed in exact proportion to the value of such property; 
Provided, however, The general assembly may levy a poll-tax, 
not to exceed one dollar and fifty cents on each poll, which shall 
be applied exclusively in aid of the public school fund in the 
county so paving the same. 

$4. The general assembly shall not have the power to 
levy, in any one year, a greater rate of taxation than three- 
fourths of one per centum on the value of the taxable property 
within this State. 

$6. The property of private corporations, associations, 
and individuals of this State shall forever be taxed at the same 
rate: Provided, This section shal! not apply to institutions or 
enterprises devoted exclusively to religous, educational, or 
charitable purposes 
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APPENDIA D. 
REVISED STATUTES OF UNITED STATES 

Sec. 5263. Any Telegraph Company now organized, or 
which may hereafter be organized, under the laws of any State, 
shall have the right to construct, maintain, and operate lines 
or telegraph through and over any portion of the publie do- 
main of the United States, over and along any of the military 
or post roads of the United States which have been or may 
hereafter be declared such by law, and over, under, or across 
the navigable streams of waters of the United States; but such 
lines of telegaph shall be so constructed and maintained as not 
to obstruct the navigation of such streams and waters, or inter- 
iere with the ordinary travel on such military or post roads. 

Sec. 5264. Any Telegraph Company organized under the 
laws of any State shall have the right to take and use from the 
publie lands through which its lines of telegraph may pass, the 
necessary stone, timber, and other materials for its posts, piers, 
stations, and other needful uses in theconstruction. maintenance. 
and operation of its lines of telegraph, and may pre-empt and 
use such portion of the unoccupied public lands subject to pre- 
emption through which their lines of telegraph may be located 
as may be necessary for their stations, not exceeding forty 
eeres for each station: but such stations shall not be within 
fifteen miles of each other 

Sec. 5265. The rights and privileges eranted under the 
provisions of the act of July 24, 1866, entitled ‘“ An act to aid 
in the construction of telegraph lines, and to seeure to the gov- 
ernment the use of the same for postal, military and other pur- 
poses,’ or under this title shall not be transferred by any com- 
pany acting thereunder to any other corporation, association, 
or person. 

Sec. 5266. Telegrams between the several departments of 
the government and their officers and agents, in their tranmis- 
sion over the lines of any Telegraph Company to which has 
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been given the right of way, timber, or station lands from the 
public domain shall have priority over all other business, at 
such rates as the Postmaster General shall annually fix. And 
no part of any appropriation for the several departments of 
the government shall be paid to any company which neglects 
or refuses to transmit such telegrams in accordance with the 
provisions of this section 

See. 5267. The United States may, for postal, military, or 
other purposes, purchase all the telegraph Hines, property, and 
effects of any or all companies acting under provisions of the 
aet of July 24. TS66, entitled ©“ An act to aid in the construe- 
fion of telegraph lines, and to secure to the eroverninent the ise 
of the same for postal, military, and other purposes,” or under 
this title. at gn Appraised Vitlie, fa lie sscertained bry five Colli- 
percent, disinterested persols, TWO of whoin shall be selected by 
the Postmaster General of the United States, two by the com- 
LL Interested, and one by the four so pres ously selected 

See. 5268. Before any Telegraph Company shall exercise 
any of the powers or privilewes conferred by law such company 
shall file their written acceptance with the Postmaster General 
of the restrictions and obligations required by haw 

See 52690. Wheneverany Telegraph Company aiter having 
filed its written aeceptance with the Postmaster General of the 
restrietlous ane ollie tious 4 “piired hy the set approved July 
94. T8866. entitled Ln aet toatid in the eonustruetion of tele. 
eraph lines, and to secure to the government the use of the 
same for postal military and other purposes.” or by this title, 
shall, by its agents or emploves, refuse or neglect to transmit 
anv such tel eorrerphn COM Catlions Os are provided for by 
the aforesnid aet. o1 by thus tithe. on by provisions of seetion 
22) tith «THe DEPARTMENT OF WAR. authorizing the Seere- 
rains oft War ta poten ile for trik iw? mneteorolowe:s| observations 
at the military stations and othe ports of the mterior of the 
eontinent., and for rh Ine notice on the northern takes sme sen- 
hoard of the approach ned force of storms, sueh Telegraph 
Company shall be liable to a penalty of not less than one hun. 
dred dollars and not more than one thousand dollars for each 
stich refusal or neglect Te be recovered by an action or ae- 


tions at law in any distriet conrt of the United States. | 


Supreme Court of the United States. 


OCTOBER TERM; 1889. 
No. 115. 


THE WESTERN UNLON TELEGRAPH COMPANY, 
PLAINTIFF IN ERROR, 
VR. 
Ek A. ONEAL, GOVERNOR, ET AL... EX-OFFICIO, COM- 
POSING THE STATE BOARD OF ASSESSMENT 
OF ALABAMA. DEFENDANTS. 


In Error to the Supreme Conrt of the State of Alahama. 


SUPPLEMENTAL. BRIEF 


Or GayLorp B. CLARK AND Tros. G. JONES, 
FOR PLAINTIFF IN ERROR. 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 
No. 115. 


THE WESTERN UNION TELEGRAPH COMPANY. 
PLAINTIFF IN ERROR, 
tA, 
KE A. ONEAL, GOVERNOR, ET AL... EX-OFFICIO, COM- 
POSING THE STATE BOARD OF ASSESSMENT 
OF ALABAMA. DEFENDANTS. 


In Error to the Supreme Court of the State of Alabama. 


SUPPLEMENTAL BRIEF 


Or Gaytorp B. Crark AnD THos. G. JONES, 
FOR PLAINTIFF IN ERROR. 
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In addition to what we have said in the first brief in 
reference to the gross receipts of 1884 not having a situs for 
taxation in Alabama in May, 1885, we wish to cite the case 
of Fargo vse. Michigan, 121 U.S. p. 230: and especially what 


is said on page 2453. 
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THE TELEGRAPH AS A POSTAL AND GOVERNMENTAL AGENT 


ln the case of the Pensacola Telegraph Compan VS. the 
Western Union Telegraph Company, 6 Otto, p. 1, this court 
said that the aet of July 14. T1866. was not only a legitimate 
revulation of commercial intercourse among the States, but 
that the same “is appropriate legislation to execute The powers 
“of Congress over the postal service.” And wemight add, that 
the telegraph is an instrumentality. provided by the @overn 
ment for communication between its pubhe officers, and for 
the dissemination of its public reports not only between the 
district of Columbia and the various States and Territories of 
the union, but also between points within the limits of partien 


lar States or Territories 


We have shown that a State could not demand a license 
where the telegraphic business was entirely interstate. [It needs 
no argument to show that a State cannot demand a privilege 
tax from one who might be emploved by the United States in 
transmitting messages between the officers of the Federal oo, 
ernment although sneh business micht befound to consist in the 
transmission of messages between sueh officers within the limits 
ofa particular State. [t would be lawfnl for the @wovernment 
of the United States to emplov such agencies, and no State 
eould place any condition upon the lawful exercise of sueh busi 
Ness 

Ln by ii parity i>] rensoning IT See PIS Tod TTS that the States 
equally restrained from interfering with anv awenev established 
Ly CONLTeSS lor the transmission ot intellloenece bet ween cectey 
munities or individuals, the proper finetion of a postal system 
although the business of such beartie vilear merent rierdt bees cranny 


fined in its Operations within the limits of such State. The 


lanwuage of the constitution of the United States is that con 


Tess hes Power to establish postofiices ana prret roads. This 
power is exclusive in congress, and no State has the right to 


establish a post office or jroo revel 


Postoffices and post roads are established for the purpose 
of enabling the public and members of that publie to communi- 
cate with each other. That congress considered that theact of 
July 14, 1866 was an exercise of this particular constitutional 
power is evidenced by the fact that the right isconferred on tel- 
egraph companies only as to post roads and military roads of 
the United States: rounds over which, as to the transmission of 
intelligence, congress has an exclusive dominion. 

It would probably be admitted that the offcers or ap- 
pointees of the Federal government while engaged in the postal 
service of the government conld not he subjected to the pay- 
nent of a privilege tax for undertaking the duty which their 
employment enjoined upon them. But it may be eontended 
that when private individuals or corporations undertake for a 
consideration the business of transmitting intelligence between 
points wholly within a State the occupation isin no sense the ex- 
ercise of a covernmental funetion, for the reason, among others, 
that the government is not the reeiment of fees and emoluments 
which acerne from the performance of such service 

ln answer to this werespectfully submit that it is immaterial 
what svstem or regulation may he adopted by the government 
in establishing a postalservice, and it isequally immaterial as to 
whether the government receives the revenues derivable there- 
from. it is none the less the government's action, that private 
parties are authorized or licensed to do those things which 


Congress has the sole right to authorize and license them to do. 


Suppose theaat (ongvress, mn eONereisine the constitutional 


parwer referred TQ. should have pore’ ded that certain COMMOL 


CcOrriers “ he ribbordal COTE witt) the eonditlons prescribed Iy\ 


law, similar to those imposed upon Telegraph Companies in the 
case we are considering. should have the right to do the busi 
ness of transmitting the mails at a reasonable compensation, 
to becharged by them and collected from the persons who should 
avail of their services in particular cases. Could it be success. 
fully contended that ifsueh carrier were to comply with the con- 
ditionsimposed. and would thereupon undertake to dothe busi 

ness in question, that the State could step in and demand as a 
prerequisite to their engagement in such business, that they 
should first pay the State and every municipality such license 
as the State mieht from time to time exact? wonld this 
Court have any hesitation in saving that Congress had the 
authority. to confer the power. and that the State had 
ne right to obstruet atti of those who undertook the business 
in its free and untrammeled performance? In other words, 
could the State, after Congress had conferred the meht and 
declared that it should be lawful, step in and say, to2at notwith 

standing the congressional license, the business is unlawful 
unless certain things are done by the licensee in confornuty with 

its unbridled desires. While if is possible that the State may 

say to the common carrier that it should not engage in the 
carriage of passengers and freights between points within the 
the State without first paving a leense, although earrving the 
mails of the United States, because Congress has no power over 
the carriage of passengers and woods entirely within the limits 
of the State: vet, when it comes to Telegraph Companies, we 
find that they are not engaged in any business over which Con 


eress has not fill and complete control 


She constitutional power which we have invoked is sufti- 
clent to cover all that may be done by a telegraph compas 
Whether wholly within or partly without the limits of a par 


ticular State. The question of establishing a Governmental 


postal telegraph svystem—that is, one in which the government 
shall control or shall receive all the revenue derived from 
the conduct of the svstem—is being agitated in the American 
(Ong TeSS, No lawyer doubts thre rivht of the voverniment To 
control this particular method of transmission of Intelligence. 
lt has also been intimated, as a possible feature of such legisla- 
tion, that instead of the government constructing and owning 
the telegraph lines, it may contract with the existing telegraph 
companies for the performance of such service. Supposing 
such a contract should be made. would the peculiar terms of the 
eontract Inanyv sense affect the question as to whether or not 
the telegraph postal service was under the control and power 
of the Federal government. and that its establishment was the 
exercise of constitutional authoritv ? Tf the terms of the 
contract providing the manner in which such service was to be 
performed would not affect the question of the validity of the 
contract itself, it being all sufficient that the government had 
undertaken to declare the telegraph to be a postal system, 
would a contract containing the peculiar provisions of the act 
of 1866 in any wav change the matter? - Suppose the Post- 
master General, acting under authority, should exeentea formal 
eontract which would sav to the Western Union Telegraph Com- 
panvovou shall undértake to transmit all Inessages which shall 
le delivered ho vou by the purtelie or the vovernment : you shall 
receive for such service so nineh per message, OF 80 much per 
word, for all messages transmitted for the government, or such 
compensation as the Postmaster General may from time to 
time fix: but as To nessages sent hy individuals you may 
charge for them reasonable rates. to be colleeted of the senders, 
and you shall stipulate in this contract that whenever the gov- 
ernment desires to manage the property by its own appointees 
they may take your plant and pay vou a sum to be fixed by 
arbitrators and cut off vour revenue as authorized by this con- 
tract: isnot this the very contract under which the Western 


lb nioon Telegraph Corners is now eondueting its business” 


et AS AAI SRS OR AS 


f) 


Different, it is true, im form trom an ordinary contract iter 
parties, but having all the elements of one, being a grant upon 
conditions performed and for a valuable consideration. Can 
any one doubt the power of the voverninent to establish a tele 
eraphic postal system between Montgomery and Mobile, Ala? 
To place the machinery and the working of it in private hands, 
and vet have tt remain to all leon | intents ana PUPrPOseS Has a 
part of the postal system of the United States? [fso, by what 
right can the State of Alabama interfere with the exercise of 
this business? And yet we respectfully submit that this is ex- 
actly what the Federal government has done in its legislation 
on the subject of Telegraph Companies, and it is this exercise of 
Federal power that the occupation or license tax laws of Ala- 


bama conflict with and tends to destroy 


lf the Stare may lawfully demand two per cent... they mia 
demand seventy-five or one hundred per cent. of the gross 
receipts, which would probably be two hundred or even a 
creater per centage of the net receipts or income, thus making 
the telegraph company operate its business at a loss, or cease 
to do any business between points within a State. Could a 
more effectual way be found to throttle or destroy a business 
heensed by Congress. [In such case what would then beeome of 
the Government’s effort to secure cheap telegraphic facilities 
between the commandant of the Mount Vernon Arsenal in 
Mobile county and Mobile, Fort Morgan, or any other strategic 
point ¢ How could theGovernment’s telegraphic intelligence on 
important military or naval maneuvers, or weather observa- 
tions be communicated between Jacksonville on the Atlantic 
and Pensacola on the Gulf, if the State of Florida may appro- 
priate by way of an occupation tax all or a greater portion of 
the revenues derived threfrom”? Would not the efforts of the 


| 
| 
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Government to secure telegra phic intelligence in these important 
public matters be absolutely nullified ” 
The question cannot be answered without furnishing an 
argument against the tax in question. 
Respectfully submitted, 
GAYLORD B. CLARK, 
THOS. G. JONES. 


For Plaintiff in Error 


[un addition to the Statutes set forth in Appendices to the 
first brief, we subjom the following extract Trom the L nited 


States Revised Statutes 
APPENDIX E 


SEC. OOG4 The following are established prot roms : 

\ll the waters of the United States. during the time thi 
mail is carried thereon 

\ll railroads or parts of railroads which are now or here 
aiter may be in operation. 

All canals, during the time the mail is carried thereon. 

All plank roads during the time the mail is carried thereon 

The road on which the mail is carmed to supply any court 
house which may be without a mail, aud the road on which the 
mailis carried under contract made by the Postmaster General 
for extending the line of posts to supply mails to postottices 
not on any established route, during the time sueh mail is 
earried thereon 

All letter carrier routes established in any city,or town for 


the collection and delivery of mail matters. [See see. 2476.] 
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Nhat dise ni 


The executive officers of the State of Alabama. ineluding the 
Governor, Treasurer, Secretary of State, Anditor, and Attor- 
ney General. acting as the State Board of Assessment. in July, 
ISS), assessed the taxables Including the ross receipts from 
business done in Alabama, of the W. U. Tel. Company for the 
vear ISS5. The company applied to the Cirenit Court of 
Montgomery county for a certiorary to the Board of Assess- 
ment commanding the Board to certify its reeord into the Cirenit 
Court and praying that on tinal hearing the assessments against 
it he quashed or corrected, &e., on the ground, among others that 
the statute of Alabama, as construed by the Board, levying a 


en ee 
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faX on the ross receipts of telegraph companies and persons 
operating telegraph properties, \“ ithont regard to whether the 
nessages, from which the receipts were had, were transmitted 
wholly within or partly within and partly without the State of 
Alabama, was a regulation of or mM pest on Inter-State com- 
merce, and therefore obnoxious to the Constitution of the United 
States. The writ was issued, and on the hearing the Attorney- 
(reneral of Alabama moved to deny the petition and dismiss 
the writ. This motion was granted and judgment entered ae 
cording. From this judgment in) appeal Was prosecuted to the 
Supreme Court of the State, and an order made, the purpose of 
which was to supersede and restrain the collection of the tax 
until a final disposition of the case. The State Supreme Court 
attirmed the judgment of the lower court, and the case is now 
in this court on a writ of error duly sned ont and served within 
ren days after the rendition ofr the judgment complained of 
upon a bend conditioned to pay all costs and damages, In all 
res pects as required yy Sections LOOO) and tue Revised 
Statutes of the United States, which was allowed and approved 
by Geo. W. Stone, Chief Justice of the Supreme Court of Ala- 
lyeannasa, il pees 

And now comes the Attorney-General of Alabama, for the 
State of Alabama and representing the defendants ith error, 
and hives the court to sdvanee this cause on its docket, and to 
set the same down for argument at some day of ite present 
term for the following reasons—that is to to Bay. 

The State of Alabama is the real defendant in error in this 
canse. The parties defendant nominally on the record had no 
interest In the matter in controversy except as the agents of 
the State, even at the inception of this proceeding, and having 
discharged their fanctions as such agency of the State govern- 
ment, they have now no interest whatever to he affected by 
the judgment of this court. They are in strictness not even 
nominal parties. The purpose of the writ being to review the 
action of this Board sitting as a guast court to determine cer- 
tain questions of valuation, the parties to the recora inade by 
this court and here sought to be reviewed are the State of Ala- 
hama on the one side and the Western Union Telegraph Com- 


pany on the other side amd the necessary relation of the Board to 
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the case ceased when it certitied its record into the court of re- 
view. And the State government is embarrassed in its opera- 
tions by the pendency of this suit and by the delay resulting 
from awaiting the regular call of this case on the docket, by 
reason of the following facts: 

l. Not only the gross receipts of the plaintiff in error, the 
validity of the tax on which this court is asked to determine, 
but all the taxable property of this company in Alabama is 
involved in this case and its pendency affects the tax officers 
In 4a counties in Alabama and renders it impossible for 
any of these —< ——votficers to comply with the laws of the 
State in relation to the settlement of their accounts without 
taking themselves personally liable tou the plaintiff in error— 
contingent upon the reversal of this canse—while on the other 
hand these officers are personally lable to the State of Ala- 
bama and to each of their counties unless they comply with 
the State law, and thus incur this contingent liability to the 
plaintiff in error. 

2. The plaintiff in error, under protest and with notice of 
suit in each CASC, lias paid to the several tax collectors of the 
counties above referred to the amount apportioned and certi- 
fed to them respectively. These collectors have thus incurred 
a liability to the plaintiff in error, to meet which they assert 
the right to retain the amounts so received. But the laws of 
the State require that this money shall be paid inte the treas- 
urv, and a failure to so pay not only fixes a liability on the 
collectors, but is ground for their summary deposition from 
ottice. This state of facts greatly embarrasses the administra- 
tion of the revenne laws of the State and will result in a mul- 
tiplicity of suits either by the plaintiff in error or the State, 
all of whieh may be relieved and avoided by a speedy adjudi- 
cation of this case. 

3. The questions involved in this case are of public and 
general concern in Alabama, and they involve not only the 
gross receipts of this company, but of ail telegraph companies 
doing business in Alabama, of which there are several, and of 
all telephone companies, and sleeping car companies, and ex- 
press companies, and of all persons engaged in either of these 
businesses in Alabama. The revenue officers of the State 
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have already been enjoined at the suit of a sleeping car 
company, pending in a court of the United States and involv- 
ing this question. The continued pendency of this case, the 
unsettled state of the law on this point, is embarrassing to the 
State government in the execution of the law imposing this 
tax and a speedy adjudication of this case will relieve this em- 
barrassment as to all these properties, determine the snit above 
referred and prevent the institution of others. 

4. The questions involved here, and the difficulties and em- 
barrassments under which the State labors in this behalf, are, 
and will continue till this case is decided, to be of annual re- 
currence, involving, as they do, the taxation of the State toa 
considerable extent, the relations of the State with a large 
number—greatly more than half—of its tax officers, the an- 
nual repetition of a multiplicity of suits, and much uncer- 
tainty in the administration of the revenue laws of the State. 

THOMAS N. MceCLELLAN, 


Attorney ¢ reneral. ete. 


SUPREME COURT OF THE UNITED STATES. 


Weerern Unrton Te_ecrarn Company 
v"< 


Srare Boarp or Assessors, ALABAMA. 


Now comes the plaintiff in error, the Western Union Tele- 
graph Company, by Gaylord B. Clark, its attorney, and ae- 
cepts service of the motion made by the Attorney General on 
behalf of the State of Alabama to advance the above cause 
for hearing, and consents that said motion may be submitted 
and heard on Monday, October the 25th, or on any subsequent 
day during the present term, and the said plaintiff in error 
consents for its part to the granting of said motion. 

GAYLORD B. CLARK, 


Attorney for Plaintiffs in Error. 
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In the Supreme Court of the United States. 


OcTrosper Term, 1889. 


THE WESTERN UNION TELEGRAPH 
COMPANY. Plaintiff in error, 
ve. 
EDWARD A. O'NEAL, GOVERNOR OF 
ALABAMA, and others, defendants. 


No. 115. 


BRIEF FOR THE DEFENDANTS IN ERROR. 


The revisory power of this court does not extend to the 
judgments of the State Supreme Courts, affirming the 
constitutionality of State statutes; unless those statutes 
are open to the question whether they are in conflict with 
the constitution of the United States. McBride v. Hoey., 
11 Pet., 167. Bank v. Buckingham, 5 How., 317. State 

failroad Tax Cases 92, U.S. Rep. 75. 

No part of the judgment of the Supreme Court of Ala- 
hama in this case is open to question on this writ of error, 
except the part which holds that the tax laws of the State, 
as they were applied in the assessment of taxes upon the 
gross receipts of the Telegraph Company, were not an in- 
terferance with the paramount, or exclusive, right of 
Congress to regulate commerce between the States. 

But, is the case in such an attitude in this court, that 
a judgment of reversal, on that ground, would sustain a 
mandate from this court, that the assessment of the tax on 
the gross receipts of the Telegraph Company made by the 
State Board of assessment, should be set aside and anulled? 

The circuit court of Montgomery County dismissed the | 
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writ of certiorari, and quashed it; thereby holding that the 
writ would not lie against the governor, secretary of state, 
the auditor, the treasurer, and the attorney general of the 
state, who constituted the board of equalization and assess- 
ment for railroad and telegraph property. 

One of the obvious reasons for quashing the writ was 
that this board had met and concluded its labors, as a 
board of assessment, and had exhausted its powers and 
became functus officio, before this writ of certiorart was 
issued, and that, also, the commissioners courts of each of 
the counties, in which the Telegraph Company did any 
‘business, had, before said writ was issued, passed upon the 
assessment made by the State board, approved it, placed it 
in the hands as the tax collector and issued warrants for 
its collection. 

The collection of the tax had reached the stage where 
the tax collectors were the only persons whose conduct 
needed to be corrected, or could be, except that of the 
courts of county commissioners under whose immediate 
orders and warrants the collectors were then proceeding. 

The board to equalize and assess these taxes, having 
ended its work, could not find any means, under the law, 
through which to correct, or control, the conduct of the 
commissioners of the counties or the tax collectors. That 
board had no power to interfere with them. 

These questions were raised, and were well taken, in the 
motion of the attorney general, to quash the writ of 
certiorari, but, the Supreme Court of Alabama chose to 


affirm the judgment of the circuit court on other grounds. 


That, however, does not free this court from the in- 
quiry whether a mandate will issue to the Supreme Court 
of Alabama, directing that court to instruct the State circuit 
court to enter a judgment reversing the order of the board 
. of equalization and assessment, when the commissioners 
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court of each of the counties and the tax collectors, not 
being parties to the proceeding, may still be regularly en- 
gaged in collecting the taxes. 

The writ of certiorari did not bring the final order or 
judgment in the case befc.e the Montgomery Cirewit Court, 
and the reversal, by that court, of the order of the board ot 
equalization, would not have reached the persons whose 
duty it was to levy and collect the taxes. An order issued 
by this court, through the Supreme Court of Alabama, to 
the circuit court at Montgomery, requiring that court to 
instruct the State Board of assessment to vacate the assess- 
ment of the taxes, would not affect the courts of county 
commissioners under whose orders the tax collectors are 
acting, andl whose warrants they are executing. 


The courts of county commissioners, respectively, ac- 
cepted the assessment of taxes made by the State board, 
but, only as an assessment, and these courts had the juris- 
diction to hear and determine the validity of all assess- 
ments. 

It was to those tribunals, and not to the board of as- 
sessors, that the laws of Alabama referred all persons for a 
rectification of all tax assessments. There was no levy of 
taxes until those courts had examined the assessments, and 
approved them, and turned the lists over to the tax collec- 
tors for collection. 

The question of jurisdiction to control the State board of 
assessors, whose functions had ceased, arose in the case 
and was made by the attorney general, on his motion to © 
quash the certiorari, and it was decided in favor of the 
defendants in that case. It is still in the case, notwith- 
standing the Supreme Court of Alabama pretermitted its 
examination. This court cannot be asked to render a 
judgment against a party who cannot now be reached by 
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its order, or judgment, and to deliver a moot opinion to 
control a body that no longer has any existence. 

My connection with this case being only two days in 
advance of the hearing, and finding no briefs on file, I will 
here copy and adopt the argument of the Attorney General 
of Alabama, made in this case, on the hearing before the 
Supreme Court of that State. The attorney general, now 
one of the justices of that court, submitted the following 
argument. 

“This was an application to the Circuit Court of Mont- 
gomery county by the Western Union Telegraph Com- 
pany for a writ of certiorari to issue to the members of 
the State Board of Assessment, commanding them, as 


such Board, to certify the records of their proceedings 


for the year 1885, in the matter of the assessment made 
by the board against said company, to said Cireuit Court, 
and praying that, upon the coming in of the return to 
the writ, the proceedings of the board in this behalf be 
quashed and avoided, and the assessment be set aside, 
or that the same be corrected, &c., &e. | 

A certified transcrip of the record of the Board in this 
particular was attached to and made a part of the peti- 
tion for the writ. 


The writ was issued on the 13th day of August, 1885, 
and executed by service on the 28th day of August, 1885. 

On the hearing in the court below, the respondent 
moved to quash and dismiss the writ on the several 
grounds set out in the motion, which is a part of the 
transcrip. This motion was sustained and a final judg- 
ment rendered quashing the writ and dismissing the 
petition, and the case is here presented on appeal from 
that judgment. 

The petition for certiorari alleges, as the particulars 
in which error was committed by the Board in the as- 
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sessment of the property and subjects of taxation of the 
Telegraph collipany, the following: 


1. That the valuation put upon its lines of wire and 
poles was not properly apportioned among the several 
counties of the State. 


2. That the valuation put upon its lines of wire and 
poles was not justified by the evidence. 


3. That in ascertaining the amount of its gross re- 
ceipts the board embraced and assessed all the receipts 
of the company at offices in this State without regard to 
tne question whether such receipts were from messages 
received from or sent to points beyond the State, or 
passing between points both of which are within the 
State. 


4. That the assessment of gross receipts was void be- 
cause the law imposing a tax of two per cent. on such 
receipts is violative of Section 1, Article XI, Constitut- 
ion of Alabama. 


5. That such two per cent. tax is invalid, because in 
excess of the rate limited in See. 4, Art. XI, Constitu- 
tion ot Alabama. 


6. That such rate of taxation is invalid under Section 
6, Article XI, Constitution of Alabama, in that it is a 
different rate than that imposed upon the property of 
individuals and other corporations, 


7. That the law imposing such tax of two per cent. 
is unconstitutional, in that it is made to apply to tele- 
graph companies, as is alleged, and not to individuals 
operating telegraph property, and is, therefore, class 
legislation. 


6 
8. That ataxon the gross receipts of a telegaaph 
company having a national charter and doing an inter- 
state business is a regulation of commerce by the State, 
and therefore, violative of Clause 3, Section 8, Article 1, 
Constitution of the United States. 


9, And of the 14th Amendment to the Constitution 
of the United States. 


10. And finally, that such law is void because it is 
unjust and unequal in its imposition of the burdens of 


taxation. 
ARGUMENT. 


Having thus, as briefly as was consistent with fairness 


and intelligibility, presented the facts, so to speak, of 


the case, and stated the questions of law which will 
spring from them for the adjudication of this court, I 


will now, in the argument, invite the courts attention 


to— 


The nature and office of the writ of certiorariinvolved 
here—and with respect to this—l submit that this is 
purely a common law writ. It is true that there is a 
statute passed in 1879—Acts of 1878-9, p. 150—chang- 
ing in two respects the common law in regard to writs 
of this class, and in two particulars only; jirst, by pro- 
viding that answers of respondents are only prima facte 
true, and may be controverted, and second, that upon an 
appeal from the circuit to the Supreme Court, the judg- 
ment of the former on the evidence may be reviewed, 
being reserved by a bill of exceptions. 

Acts 1878-9, p. 150, Secs. 2 and 4. 
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In all other respects the common law rules are ez- 
pressly left in full force, and have been expressly de- 
cided by this court to be unaffected by the act. 

69 Ala. 261, Leigh v. State, Hz rel., de. 


And as neither of the points in relation to which this 
statute changes the common law is involved here, the 


, case will be considered as strictly a common law pro- 


+3 ceeding. 
II. 


The writ of certiorari is not a writ of right at common 
law. Its issuance vel non does not depend upon the 
existence or non-existence of technical errors in the pro- 
ceedings sought to be reviewed, but rest in the sound 
discretion of the court, and it must be issued unless “ it 
clearly appear that substantial injustice and injury has 
resulted or will inevitably result from the errors com- 
plained of.” 

49 Ala. 443, ex parte Stroback. 

53 Ala. 50, ex parte Buckley. 

12 Am. Dee. 529, Duggen v. MeGruier. 

1 Black, 414, Bainester v. Allen. 

3 Dev. 528, Brown v. Stimpson. 

17 Mass. 352, Lees v. Childs. 

6 Cowan, 396, Moreral v Baker. 


And hence, it follows that the writ in this case should 
not be sustained for the sole purpose of correcting the 
error—if error it be— which grew out of the apportioning 
of tax values to the several counties in proportion to the 
number of miles of lines in those respectively, instead of 
assessing the line in each county as of the value of that 
part of the line located in each, since the aggregate for 
the State is not thereby increased, and no injury results 
to the company. 


— 
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And hence, also, the writ cannot be sustained on the 
ground that the valuation put on the lines of the poles 
and wire was above what would have been an average 
of the values given in evidence, though yet not up to 
the maximum figures given by the witnesses. The com- 
pany, speaking by its officer as a witness, failed to 
show what proportion of its lines were of the minimum 
and what of the maximum. value, and in assessing at a 
valuation nearer the latter than the former limit of value 
given in evidence, there is nothing to make it “clearly 


appear that substantial injustice has been done.” 
Neither of these points, however, for reasons to be 
given further on, can be looked to to sustain the writ. 


II. 


The writ of certiorari in this case is in the nature of 
a writ of error, and its office 1s to review questions of 
law and not conclusions of fact. It goes to the juris. 
diction of the Board of Assessment in the premises, 
and the legal regularity of the exercise of that juris- 
diction, but the evidence upon which the Board acted, 
and the conelusions which were reached on that evi- 
dence cannot be reviewed on this, a purely common law 
certiorari. 

65 Ala. 239, Camden v. Block. 

63 Ala. 153, Dean v. State. 

75 Ala. 492, MeAllilly v. Horton. 

12 Am. Dec. 532, Duggen v. MeGruder, (and authori- 
ties cited in note.) 

69 N. Y. 411, People v. Police Board. 


The Act of 1879, before referred to, does not affect 
the common rule in this particular. The provision in 
that act for the review of conclusion of fact is limited 
to the evidence which is introduced—not in the infer- 
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ior tribunal—but in the circuit court; such, for instance 
as the agreed statement of facts for the purposes of the 
motion in this case. Legislative action was necessary 
to enable this court to pass on thatevidenceeven. This 
legislative action is expressly limited to evidence in the 
court trom which the appeal is taken. The statute so 
far from militating against my position gives positive 
strength to it, in that it establishes a construction by 
the General Assembly that without the passage of a 
statute authorizing it to be done, evidence could in no 
case be reviewed on certiorari. This strictness of con- 
struction, if, jadeed, there is room for any construction, 
is tully supported in Leigh’s case. 
69 Als. 261, Leigh v. State, ex rel, &c. 


Nor is the rule in this regard changed by the fact, 
that the evidence adduced before the inferior tribunal 
—the Board of Assessment—is actually brought into 
this court by being.excepted to and incorporated in the 
record. Notwithstanding this, the evidence will not be 
considered. 

22 Ill. 106, R. R. Co. v. Whipple. 

13 Pa. St. 389, Overseers v. Brown. 

65 Ala. 239, Camden v. Block. 


[It is upon this thoroughly well established principle 
that the valuation assessed on appellants’ lines of poles 
and wire cannot be considered at all in this proceeding, 
and the same is true with reference to the apportion- 
ment to the counties. 


RY. 


The common law writ of certiorari is not an elastic 
process. The power of the superior over the action of 
the inferior tribunal is not plenary but limited. The 
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proceedings reviewed must be either affirmed or 
quashed, either sustained in toto or avoitled in foto. 
The judgment or conclusion reached below cannot be 
reversed and remanded for further action below in the 
premises, or reversed and rendered here, “meting out 
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sudstantial justice and equity,” nor can the action re- 
viewed be affirmed in part and quashed in part. The 
whole proceeding must stand or it must fall. 

65 Ala. 239, Camden v. Block. 

75 Ala. 492, McAllilly v. Horton. 

2 Desty on Taxation; 239. 

50 Mich. 50, Whitbeck v. Hendersonvillé 


Nor is there anything in the argument of appellant’s 
counsel that the statute of 1879, above cited, obviates 
the common law rule in this particular. The “relief” 
there referred to is such and such only as the applicant 
is entitled to under a common law writ. That relief is 
only to be granted by quashing the proceedings if they 
contain error which will work substancia! injustice. The 
case supra, of Camden v. Block and MeAllilly v. Horton, 
were decided after the passage of the act of 1879, and 
the case supra of the City Council of Montgomery in 
re Knox, expressly interprets this act not to enlarge the 
common law functions of the extraordinary remedies it 
relates to. 

69 Ala. 271 Ha parte City of Montgomery in re Knox. 


This limitation on the action of the reviewing court 
has, I conceive, an important bearing on one ground re- 
lied on by appellant for the relief prayed. The griev- 
ance referred to grows out of the action of the Board in 
assessing as “gross receipts” all the receipts of the ap- 
pellant at its offices in this State, whether from mes- 
sages passing between points within the State or 
between points within and points without the State. If 
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the appellant isright as to the construction of the statute 
which is insisted on, that is, that only business done 
between points, both of which are in Alabama, can be 
taxed, (which construction I will endeavor further on 
to show is’entirely erroneous), then there was error in 
the assessment made bythe Board. But for this error 
should the whole assessment be quashed? Would “sub- 
stantial justice and equity” be subserved by quashing an 
assessment the greater part of which is correct, on the 
ground that to an inconsiderable extent it is excessive? 
Would it not be a greater injustice to the State to quash 
than to the appellant toaffirm such assessment? Would 
it not be a Wise and sound exercise of that judicial dis- 
cretion which is permitted to be indulged on this writ 
to let the assessment stand in this proceeding because 
a contrary course would result in greater wrong to the 
other party, and leave the appellant to another remedy 
in another forum where exact justice could be admin- 
istered and that part of the assessment which is correct 
allowed to stand and the excess abated? There is such 
a remedy and such a forum open to the appellant (as I 
will show further on,) by applieation to the several com- 
missioner’s courts of the State. And it is submitted as 
to this point, that even granting the construction con- 
tended for by appellant to be the correct reading of the 
statute, that justice and equity were subserved in the 
court below by the denial of the writ, and that the judg- 
ment of the circuit court should not be disturbed on this 


ground. 
sf 


The judgment of the circuit court must be affirmed 
upon another ground, entirely distinct from those dis- 
cussed above and from the merits of the case. Before 
the petition for certeorari was filed, the Board of As. 
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sessment hadcompleted its duties and adjourned without 
day, and the assessments made against the appellant had 
been certified by the Auditor to the county assessors. 
and before the writ was issued and served these assess- 
ments had been entered upon the county assessment 
books, submitted to the commissioners’ courts, passed 
upon the courts, and certified into the hands of the tax 
collectors as warrants for collection. ‘These are the 
agreed facts. And upon these, I insist that all contro] 
of the Board over these assessments had ceased, that 
the Board itself was functus officio, incompetent to 
take further official action, even to convene or adjourn, 
and the further action by it cannot be compelled by the 
courts. The Board is of purely statutory existence. It 
depends upon the terms of the statute for its power to 
convene for its power to act when convened and for itg 
power to convene from day to day. There is a day fixed 
for the convention of the board and when there is a 
Jailure to meet on such day, andin no other case, there 
is a provision for meeting at a subsequent time to be fixed 
by the Governor. But this power of the Governor ig 
contingent upon a failure to meet at the day fixed by the 
act. It follows, necessarily, that when there has been 
a final adjournment there is no power inherent in the 
Board, or existing in any officer to re-convene the Board 
for any purpose. Its duties are discharged; its functions 
are atan end. In May of the following year, it meets 
again, but only for the purpose of assessing property for 
the taxation of the current year. The conclusion, there. 
fore, 1s irresistable, that certiorari will not lie under the 
facts of this case to correct the assessment however 
erroneous, since no action by way of correction or other- 
wise, can ever be had by the Board with reference to 
the assessments made by it for the year 1885. 


Nor can those assessments be entirely quashed and 
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abated even though that course, were it otherwise ad- 
missable, would not involve farther action by the Board, 
and for this reason: the certiorari brings up only the 
record of the Board. These assessments have passed 
beyond its controll into the hauds of other officers by 
Whom the rates of taxation have been made a part of 
them, through the commissioners’ courts, by which the 
county levies have been added to them, and finally, cor- 
rected and certified, have gone into the hands of the 
collectors in the shape and having the effect of warrants. 
From being a mere ascertainment of values which is 
shown by the records of the Board, they have become, 
by the operation of law and the action of other jurisdict- 
ions, executions in the hands of utter strangers to this 
proceeding, whose rights, and duties, and liabilities with 
reference thereto are fixed by law, and 80 vested that 
they cannot be deprived or relived of them without a 
day in court—an opportunity to be heard. In other 
words, a revision of the record of the State Board of 
Assessnient cannot affect an assessment in the hands of 
strangers to that record and to the proceedings, and the 
revision therefore cannot be had. 

The authorities in support of these propositions are 
abundant and conclusive. 

It has been repeatedly decided under statutes which 
provided for boards of assessors with powers identical 
with those of our State Board of Assessment. except that 
those boards had the a lditional power here lodged with 
our commissioners’ courts, of hearing complaints and cor- 
recting assessments, that when the board has completed 
its duties, and the assessment has passed into the hands 
ot other officers, as directed by law, certiorari will not 
lie to the board of assessors. 

48 Barbour, 176, People v. Freebrick. 

49 N. Y., 655, People v. Delaney 
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43 Barb. 543, People v. Reddy. 
1 Hill, 198, People v. Queens county Superv’s. 
9 IIun. (N. Y.), 611, People v. Tax Com. 

15 Wend. 211, People v. Alleghaney. 

2R. 8S. (N. Y.), 992; 993; 995; 996. 


And in New Jersey it is held that the writ should be 


directed to the ofticer in whose hands a duplicate roll 


has been placed for collection. 


32 N. J. Law, 365. 


And in New York it is held that where the assess- 
ment has culminated in a warrant for collection, there 
is no redress by certiorari or otherwise. 

5] Y., 81, Peopie V. ASSeSS0rs, KC. 
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(But this rule is obviated in this State by the statute 
which provides for the correction of error in assessments 
at any time by the commissioners courts. Acts . 
1884-5, p. 35, Sec. 41.) 


And a like conclusion was reached in Illinois. 
27 Ill. 50, Ohio R. R. Co. v. Lawrence. 


And the collection of the tax isnot staid by certiorari 
unless issued before the assessment passes out of the con- 
trol of the board. 

1 Desty, 639. 

49 N. Y., 655, People v. Delaney. 


The reasoning upon which these several decisions are 
predicated applies with peculiar force to the question here 
involved under the provisions of our statutes with ref- ? 
erence to the duties and liabilities of tax collectors. For, 
instance, the collector has the amount of this assessment 
a; completed by adding the county levy and stating the 
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amount of tax due on the rates fixed by law, charged up 

to him, to the amount due the State, on the books of the 

Auditor’s office, and to the amount due the counties, on 

the books of the county treasurer. There are but two 

ways in which he can liquidate these charges; one is by 

payment, the other is by having the commissioner’s couit 
allow him credits on proper showing to be determined by 
the court. Are his duties and hubilities, thus accrued, 
and directed by statute, thus to be settled in the commis- 
sioner’s court, to be passed upon and determined, without 
statutory warrant, and in a proceeding to which he is not 
a party, and of which he has no notice? The effect of 
quashing the action of the State Board, if it have any ef- 
fect, would be to quash a writ issued by another board, in 
the hands of an officer having no connection with or re- 
lation to the Respondents; and to annul the action of 
another tribunal whose proceedings are not before this 
court. To quote the language of the New York court in 
a case involving this very question: “Jt cannot for one 
moment be contended that this court can quash proceedings 
not brought up by the writ.” 

15 Wend. 211, People v. Alleghaney. 


To this position it is objected that the appellant is left 
without a remedy against an illegal tax, and that unless 
certiorart to the State Board of Assessment would lie, the 
company would be forced to pay a void assessment, This 
objection is unsound. There are several remedies. The 
collection of an illegal tax may be enjoined at any time 
before payment. After payment, under duress, it may 
be recovered back from the collector. 

There is yet another remedy—plain, adequate, com- 
plete—open to appellant, if this assessment is illegal. 
This remedy is by application to. the several commis- 
sioners’ courts to have the assessments corrected, or 
quashed, as the facts and law may require. I entertain 
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no doubt of the feasibility of this remedy under the act 
of 1884-5, whatever may have been the construction of 
former statutes in this regard. The only difference that 
can be predicated on the statate between this and al! other 
assessments is that there is devolved upon the State Board 
with reference to telegraph property, a part, and only a 
part of the duties of the county assessors as to other prop- 
erty, and the Board pro tanto ouly takes the place of the 
county assessor. The duties of the Board extend only to 
the ascertainment of value. When this is done the Au- 
ditor—not by reason of his membership of the Board, but 
in his capacity as an executive State officer—notifies the 
county assessors of the values so ascertained, The asses- 
sors then attach the rate provided by law, bring down the 
amount of tax and otherwise complete the assessment. 
These assessinents are then, like all others, put on the book 
of assessments, and submitted by the assessors, through 
the probate judges, to the courts of county commissioners. 
Acts of 1884-5, Rev. Act. sections 14, 15, 27, 35, 40. 


It is clearly within the contemplation of the act of 
1884-5, that opportunity should be afforded all tax-payers 
to have assessments corrected, This opportunity cannot 
be given before the State Board of Assessment. That 
body is now only the assessor of valuation; it is not, as 
formerly, a board of equalization. 

Acts 1868, 297, et seq. 

Acts 1884-5, Sections 13, e¢ seg. (Rev. Code), 


And unless this opportunity is afforded the law is un- 
constitutional. 
8 Sawyer, 238, San Mateo Co. v. So. Pa. R. R. Co. 


It was held under the act of 1868 that assessments by 
. ° . ° 
the State Board were not subject to correction by com- 
missioner’s courts. 


58 Ala. 558, Perry Co., v. R. R. Co. 
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But it is submitted with reference to that decision; first, 
that this point was not involved in the case, and what is 
there said is a mere dictum; seeond, that the conclusion 
there announced, whether dictum or not, Was imcorrect 
and should be overruled, and third, whatever may have 
been the sound construction of the statute of 1868 in this 
particular, the statute of 1884-5 demands a different inter- 
pretation. There are several points of difference between 
the two actsin thisregard. One is that under the former 
act the State Board, as shown above, was a board of 
equalization. Returns of railroad property were required 
to be made to the auditor, as returns of individual prop- 
erty were required to be made to the county assessors; 
and, upon these returns of railroad property—which per- 
formed the same office as the lists given to assessors of in- 
dividual property—the State Board acted by way of cor- 
rection and equalization; thus performing the same duty 
devolved on the commissioners’ courts with respect to the 
ussesstuents madeby county officers. In the act of 1884 5, 
this manner of proceeding is done away with, and the 
State Board, instead of performing the functions of the 
commissioners’ courts, discharge those only of the asses- 
sors. It now has no power of correction and equalization, 
and unless these powers reside in the commissioners’ courts 
they do not exist. The language of the act clearly em- 
braces this power in the commissioners’ courts and the 
delegation of powers to these courts, in this regard, is ex- 
pressly required to be liberally construed. 

Acts 1884-5, Sec. 44,(Revenue Code.) 


This view is strengthened by the requirements of Sec- 
tion 14 of the act referred to, that the valuations ascer- 
tained by the Board shall be certified to the tax-payers, 
This is required to be done after the adjournment of the 
Board, and hence, cannot be for the purpose of giving op- 
portunity to appear before it to ask for corrections, 
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Neither can it be for the purpose of informing the tax- 
payers of the amount of tax they will have to pay, because 
these assessments only show the valuation of property, not 
the tax due on it, to the State, and shows nothing, what- 
ever, in regard to the county levies. The only field for 
the operation of this provision is by way of affording the 
tax-payer an opportunity of contesting the correctness of 
the valuation of his property before the commissioners’ 
courts. This, too, is a radical change from the act of 
1868. That statute contained no provision of this char- 
acter. 
Acts 1884-5, Sec. 14, (Revenue Code). 


And it is, therefore, submitted, the judgment of the 
Circuit Court, sustaining the motion, must be affirmed, on 
the ground, alone, that appellant’s remedy is not by cer- 
tiorari, but by injunction, or by action of assumpsit, or by 
application to the commissioners’ courts to have assess- 
ments corrected. 


Having thus discussed what may, in a sense, be consid- 
ered the technical infirmities of the writ, 1 come now to 
the merits of the case, strictly speaking, involving, as be- 
fore indicated, the construction of the provision of the act 
of 1884-5, as to Toss receipts, and whether that provision 
is Obnoxious to the State or Federal constitution. And it 
is submittted— 

vi 

That the language of the act in this particular sustains 
the action of the Board in assessing all the receipts ef the 
appellant at its offices in this State, both from messages 
passing between points within the State and from mes- 
sages passing between points, one of which is without the 
State. 

The language used is, “On the gross receipts derived 
from business done by it in this State.” 

Rev. Act 1884-5, Sec. 6, Clause 6. 


? 
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“The word ‘business’ embraces everything about which 
a person can be employed.” 
23 N. Y. 244, Parker Mills v. Com. Texas. 


“The term ‘business’ signifies that which occupies the 
time, attention and labor of men for the purpose of a live- 
lihood or profit.” 

16 Ala. 418, Moon v. State. 


Now, when the appellant, by its agents, at its offices in 
this State, is devoting its time, and attention, and labor to 
receiving from its patrons telegraphic messages, and send- 
ing them to points beyond the State and receiving here 
compensation therefore; and to receive messages from offi- 
ces beyond the State to persons here, delivering them here 
ani receiving therefore compensation here, it is not doing 
business in the State? And, is not this receiving and 
sending, and being paid for, messages here; and receiving 
and delivering here, and being paid for messages, a matter 
about which the appellant is employed at its offices in this 
State wherever such messages go to or come from? The 
true meaning of the provision, I apprehend is, that the 
company shall pay on its receipts at offices in thie State, that 
when a message is sent from one of its offices in this State 
and paid for here, or received at and delivered from one of 
its offices in this State and paid for here, these payments go 
to make up its “gross receipts,” which are to betaxed. And 
this is the only reasonable construction of which the pro- 
vision is susceptible. Nor will any hardship result to the 
appellant from this construction. The receipts at points 
out of the State from messages sent to or from points in the 
State, or which have passed through the State, are thus 
left free of taxation or to be taxed in States where the pay- 
ments are made. And the provision, so interpreted, as 
nearly as practieable, while evidently not its primary pur- 
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pose, taxes messages which actually pass over the line im 
this State. The position of appellant on this point is 
wholly untenable and impracticable. It is that, although 
messages may be paid foc here, and although they may pass 
over a line running four hundred miles im the State and one 
mile beyond the State’s limits, yet this is not business done 
in the State, and not only so, but that no part of the serve: 
rendered in connection with such a message is a transactic n 
within the State. The construction of the appellant is in- 
consistent with itself. It is that the business of the com- 
pany in this State is the flight of messages over its wires, 
and not the work done by its operators, electricians, book- 
keepers and messengers at its various offides here, and yet 
it is insisted that the transmission of messages over wires 
in the State is not business done in the State unless the 
passage begins, continues and ends in Alabama. The state- 
ment of the position shows its unsoundness. It would, 
indeed, be a straied and unnatural construction to say that 
the agent of the company in Mobile, for instance, who re- 
ceived for a man in Mobile, a message from Chattanooga, 
entered it on the books of the company at Mobile, made a 
copy of it to be preserved in the Mobile office, delivered the 
message to the man in Mobile, received in Mobile payment 
therefore, charged the same in the Mobile office against that 
office, and accounted for the same as a transaction of that 
office, was not doing business in the city and county of 
Mobile for the company, and that the sum so paid in was 
not received from business done in this State? Or, to say 
that the operation of an office in Eufaula, for instance, the 
wires from which extended only to points in Georgia, was 
not the doing of business in this State, and the amount paid 
in there was not the receipts from such business? 

If the construction of appellant is well grounded, inex- 
tricable confusion will result in the apportionment of gross 
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receipts to the counties. Instead of apportioning to the 
counties the sums received at offices m them respectively, 
the auditor would have to ascertain what proportion of the 
charge for such message was for its passage through each 
county, and certify that to assessors. This would be simply 
an absurd attempt to periorm an im possibility. 

It would seem that no resort to construction is necessary 
to sustain my position on this point, but, if construction be 
required, it should be a liberal one. 

Provisions of tax laws pointing out the subjects of taxa- 
tion are not to be strictly construed. 

Cooley on Taxation, 205. 

38 Conn. 447, Cornwall v. Todd. 
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It is insisted by appellant that the law imposing a tax of 
two per centum on its gross rm eeipts Is unconstitutional, and 
before considering that question | will suegest that it does 
not appear to be raised in this record. It was no part of 
the Board’s duty to fix arate of taxation on the values 
assessed by it, and this was not done, as the record shows. 
The statute directing the ascertainment of these values by 
the Board makes no reference to the rate to be put on them 
by other officers. It does not appear that any rate has ever 
been set against these assessments, and the presumption is 
that if any, a constitutional rate has been fixed by the 
officers whose duty it is to perfect the assessments. 

Another ‘view of this aspect of the case is this: If the 
rate of two per cent. is unconstitutional it is solely upon 
within the 
meaning of Art. XI of the Constitution of Alabama, and if 
that be true such receipts are taxable as property, under 
Subdivision 13, Section 5, of Revenue Act of 1884—5; and 
the assessment would be legal as a basis for the imposition 
of the “property”’ rate thereon. 


’ 


the ground that “gross receipts’ is “property,’ 
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But the case of the appellees need not be rested upon 
either of the propositions last above stated. It may be 
admitted for the sake of argument that the constitution- 
ality of the two per cent. tax is squarely raised in this 


record, and that question will now be considered. 
VIII. 


It is admitted in the outset that if this were atax on 
“property,” in the constitutional sense it would be viola- 
tive of sections four and six, and possibly of section one of 
Article XI, Constitution of 1875. And it is equaliy clear 


, 


that if “gross receipts’ is not “property” wifhin the mean- 
of these sections, the imposition of this tax is not an un- 
constitutional exercise of legislative pow cr. No proposition 
is now better established im the law, thon that State Con- 
stitutions are not in the nature of enabling acts but are lim- 
itations upon the powers of legislatures. Or, in other 
words, that the General Assembly is not to look to the con- 
stitution to ascertain what is permitted it to do but only 
to find what inhibitions that instrument has put upon 
its action. The legislature may pass any law which does 
not conflict with constitutional provisions. In the ab- 
sence of the restrictions contained in Article XI, Con- 
stitution of Alabama, there is absolutely no State 
limitation on the power of the legislation in the imposi- 
tion of taxes. Laws levying any rate on property and 
subjects of taxation, or imposing a different rate on 
different species of property, or levying taxes without 
reference to valuation, or taxing one class of property 
and excepting another, could be constitutionally enacted. 
‘Two ‘classifications of the bases of revenue have always 
been recognized in the laws of the State. These are 
property, and subjects of taxation. And these designa- 
tions of taxables had become well defined and established 
terms long betore the Constitution of 1875, not only by 
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their repeated use in statutes prior to that time, but by 
the adjudications of this court as well. The convention 
of 1875, when it came to eal with the subject of taxa- 
tion found these two classifications existing and recog- 
nized, It was the sense of that body that legislative 
power as to the taxation of one of these species of taxa- 
bles should be restricted. It was not thought wise to 
lim t the power as to the other, and the result we have 
in Art. XI, of the Constitution, in those several limita- 
tions on the taxation of “property,” and no provision 
whatever with reference to the taxation of “subjects” of 
taxation. And it is submitted that in the absence of re- 
strictions as to suhjects of taxation, the law making 
power as to them is left to the fullest and freest exercise 
of a discretion, responsible alone to the people. 

64 Ala. 463-466, Ex parte Montgomery, ete. 

53 Ala. 576, Mobile v. Stonewall Ins. Co. 

54 Ala. 499, Ins. Co. v. Lott. 


And this power of taxation, inherent in all govern- 
ment, and without limitations other than those expressed 
in the organic law, is never to be taken to be surrendered 
by intendment or implication. Without some eX pressed 
surrender, clear and explicit in terms, this power must 
be held to reside undiminished in the legislature 

48 Am. Dec. 531. Baltimore v. R. R. Co. 

44 Am. Dec. 438—-note 441. 

43 Mo. 479 —489, Glascow v. Rouse. 


The question then recures, What is “property ’ in the 
sense of Art. XI? The terms of that article on this sub- 
ject, themselves, assist somewhat in answering this 
question, Section 1, for instance, provides that property 
shall be taxed in exact proportion to its value. This 
provision cannot refer to occupations, to callings, to 
business, because these are not property in any sense, 
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and certainly not in the sense of this section, since, in the 
nature of things, they are incapable of valuation. This 
section itself, then, furnishes so much of a constitutional 
definition of “property” as shows that it means something 
tangible and existing, capable of a determinate value. 
A business is not such a thing. <A tax may unquestion- 
ably be levied on a business, graduated by gross receipts, 
which has no value whatever. And a business which 
returns a net gain of $1,000, could, undoubtedly, be 
taxed in the same amount, if gross receipts are equal, as 
a business that afforded a net gain of $10,000. It is not 
even contended that gross receipts cannot be taxed, but 
that if taxed the rate must be in proportion to the value 
of the business out of which they issue. This is imposi- 
ble, as gross receipts bear no necessary relation to the 
value of business. This section, then, can have no re- 
ference to taxes on business. 


Section 4, of Art. AL. contains also this idea of valua- 
tion. ‘The limitation of that section is on the rate to be 
levied on the value of projerty. There must be an as- 
sessment of the value of a thing, and this requirement 
is predicated on the hypothesis that the thing has a de- 
finitive value. Business has no such value. ‘Take, for 
instance, the appellant’s property. It is feasible to de- 
termine the value of its lines of poles and wires, its in- 
struments, and its offices and the furniture in them. 
But to say on the first of January, in any year what will 
be the value of its business for that year, is an impossi- 
bility Its gross receipts for the year past may be ascer- 
tained, but these receipts can be no measure of the value 
of its property or its business. 


7 . . ° + + . 
This same idea of valuation runs through Section 6 of 
Article AI, and these provisions all go to show that the 


word “property” in them is used in its restricted sense 
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a tangible, corporeal substance, in esse, and covered by 


the terms “lands and chattels.” 
38 Ala. 138, Lott vy. Ross & Co. 


A tax on “property” attaches as of a day certain. 
This tax on gross receipts attaches whether the tax- 
payer has at that time one cent of that which issued out 
of his business during the previous year. It may be 
thatall the gross receipts ofthe year and more have been 
absorbed in paying the expenses of the business, and 
this as rapidly as they accrued. But the tax nore the 
less fastens upon them as a measure of the extent of the 
business done. It is a tax not on what the tax-payer has 
at the time but on what he has received. Not on what 
he porsesses but on what he bas done ina certain period. 
Not on his “property,” but on his business—a “subject” 
of taxation. And its imposition is not limited or 
affected by constitutional provisions relating to “pro- 
perty.” This position is fully sustained by authority. 

In Alabama the distinction between “property’, and 
“subjects” of taxation was recognized by Justice Stone 
in the case of The State v. Lee & Norton. 

38 Ala. 223, State v. Lee & Norton. 


And the term “property,” in a law delegating the 
taxing power, was held not to include “gross receipts” 
from the sale of merchandise, and that a tax on such re- 
ceipts was not a taxon property, but on the business—a 
“subject” of taxation. 

38 Ala. 156, Lott v. Ross & Co. 


Judge R. W. Walker, in the course of an elaborate 
and learned opinion in the case last cited, uses this 
language : 
“The appellant must show either that this tax on the sales 
of merchandise is a tax on property, or that the word “pro- 
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perty” as employed in the act, 18 not to be understood in its 
usual sense, as designating what one is the owner or pos- 
8éssor of, but should be construed as sSYNONYMOUS with the 
more comprehensive word “subjects.” That the first of these 
propositions,” (that gross receipts is property), “cannot be 
maintained, we consider too plain for argument. <A tax 
upon the Gross receipts from sales of merchandise * * * 
iz not a tax upon the gouds themselves, or the fruits of the 
sale, but wpon the business or act of selling. This is not 
then a property or income tax, but an occupation or pri- 
vilege tax,” 

38 Ala. 159, Lott v. Ross & Co. 

4 Texas, 139, State v. Stephens. 

4 Fla. 402, Mosel; v. Tift. 


This classifications of taxables has existed certainly 
since 1868 in our laws, and is carefully preserved in the 
act of 1884-5. 

Acts 1884-5, pp. 1, et seq. 

Acts 1868, pp. 297, et seq. 

Code, section 339. 


In Alabama there isa legislative construction of long 
standing, ana of well maintained opinion of the Supreme 
Court, that gross receipts from business is not property 
in the sense of the several provisions of Article XI of 
the Constitntion referred to, and there is nothing in any 
of the cases relied upon by A} pellant, from this Court, 
that in the slightest degree militates against the pro- 
position. 

A brief review of these several cases may be desirable. 

One of them, Zhe State v. Board of Rer. and Com'rs 
of Mobile, was asserted by Appelant’s counsel below 
to be “a direct, positive authority” against the consti- 
tutionality of this tax, and seems to be greatly relied 
upon here by the Appellant. This question was not 1n- 
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volved in that case. Its decision was not necessary to 
the determination of that case. What is there said by 
the Judge rendering the opinion is not, therefore, 
authority here. 

The Court there held that the gross income of railroads 
could not be taxed, not because to tax them would be 
unconstitutional, but because the statute had omitted to 
provide the machinery for the collection of such a tax. 
And the opinion gues on to speak of the constitutionality 
of such a law, had it been enacted. Clearly thisis dictum, 
pure and simple, instead of being “adirect and positive 
authority.” But it is not proposed to rest the argument 
against the effect sought t» be given this case on the 
ground that it was as to this point, a mere dictum. It 
may be admitted, indeed, it is admitted, that the position 
there laid Jown, whether oditer dictum or not,’is a 
sound exposition of the law. The cases, as brought to 
the touch of the principals bearing on this question, are 
wholly unlike. The statute there construed provided 
for the taxation of the gross receipts of railroads, after 
deducting their expenses. In other words, it was nota 
tax on grosg receipts at all, but upon net receipts, net 
gains, increase, not on the business done by them during 
the year—not upon business at all—but on money in 
the hands of the company at the end of the year, which 
is of course as much “property” as their rolling stock or 
station houses. Under that statute nothing but this 
money, actually gained, held and owned on the first day 
of January, could, by any possibility, be taxed. It 
could not be a tax on business, in that, however great 
the gross receipts of a business were, if those receipts 
were all expended in the conduct of the business, no tax 
could be imposed. The act operated wholly upon property 
and, therefore, it had to ccnform to the limitations con- 
tained in the Constitution. 
73Ala. 66-70, State v. Board of Rev. 
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Nor does the case cited to this point by Justice Stone 
sustain the positionof Appellant. The tax there involv- 
ed was upon capital stock employed in a business, not on 
the business—on the property owned by the company 
donig the business, and not on the gross receipts from 
that business. | 
53 Ala. 570, Mayor v. Stonewall Ins. Co. | 


In the case of the Board of Revenue v. Gas Light Co., 
& proposition similar to that in Mobile case above re- 
ferred to, was announced by the court. The provisions 
of the statute construed were substantially the same in 


both cases. The tax imposed was upon the net result, 
in money of a years business, not on the business itself, 


but property that had issued out of the successful opera- 
tion of the business, and was held and owned by the 


company, as any other property, on a day certain. It 
may be well to observe here, too, that there was no | 
chance under this lav of taxing the company on any- | 
thing not actually in possession on the day the tax 
attached. The deduction of the expenses of its business 

necessarily implies the deduction of al/ the expenses of | 
a corporation, since it can incur no expense except in the 
prosecution of its business. Unlike individuals, it has 
no expense of diving. 

The case of Lehman, Durr & Co. v. Robinson, 59 Ala.., 
249, is relied on to show that the word “property” is 
sometimes construed to embrace “subjects” of taxation. 
This is true, and it is also true, as was held in a case in 
9th Alabama, thatthe phrase “taxable property,” is some 
times construed to embaace a poll tax. But these con- 
structions were both properly put upon the ground that 
the context of the statute showed that this was the in- 
tention of the legislature, and the reason of the law re- 
quired them. The context of the act of 1884-5, and of 
the Const. of 1375, leads to the exactly opposite conclus- 
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son, and for the very reason givenin the Lehman-Robd- 
inson case, thisCourt will have to maintain the distinc- 
tion between “subjects” and “property.” 

These, it is believed, are the only adjudications in Ala- 
bama having any bearing on this question. 

In other States there are numerous authorities, and, 
without exception, so fur as exhaustive examination has 
disclosed, they sustain the position of the Appellees. 


The distinction insisted on above, between a tax on 
gross receipts, deducting expenses, as in the two cases 
supra, and upon gross receipts without more, as in this 
case, to the effect that the former is a tax on property 
and within constitutional restrictions, and that the latter 
is a tax on business and not atlected by organic limita- 
tions, has received the sanction of more than one court of 
last resort. Among others, the Georgia court, in an able 
opinion, upholds it. The question involved was identical 
with the one here being cousidered: Whether a tax on 
gross income Was a tax on property within the meaning 
of the constitution of that State limiting the taxation of 
property’ 

The Court say: 

“But are gross earnings and interest coming in from 
any source—labor, capital, investment of any sort, money 
loaned—are these things property in the sense of the con- 
stitution, and to be taxed as real, genuine preperty, such 
as real estate and personal effects, or are these really in- 
come? Certainly the gross earning of a laboring man are 
nothing but his income. So it would seem the earnings 
of a salaried officer are income; and so the income from 
capital employed in a bank, or railroad, or manufactory, 
would seem to be income only. The net income after ex- 
penses are paid become property when invested, or if it be 
money lying in bank or locked up at home. But to call it 
property when it is all, consumed as fast as it arises, going 
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on the back, or in the stomach, or in carriages and horses, 

(which are taxed), or in travel or frolic, to call such income, 

so used, property would seem to bea perversion of terms,”’ 
60 Ga, 99, Warring v. Savannah. 


In Missouri a tax on income, the word being used in its 
broader sense, to designate gross receipts, not net gains, 
was held valid, on the ground that such income was not 
“property” in the sense of the constitutional limitations, 
in that State on the legislative power to tax “property.” 

43 Mo. 479, Glasgow v. Rouse. 


This word “income” in all the Alabama eases, supra, is 
used in the more limited sense of net gains, and in that 
sense it was properly employed by Justice Walkerin Lot 
v. Loss & Uv., 38 Ala. 159, as a synonym of “property.” 


There are numerous cases, which, while not adverting 
tothe distinction above insisted on between net and gross 
receipts, hold broadly that the latter is not “property” in 
the meaning of constitutional restrictions on the taxing 
power, In California, for instance, a constitutional pro- 
vision requires that “all property shall be taxed uniformly 
and in proportion to its value,” was held inapplicable to a 
tax on gross receipts from the sale of goods, and broadly, 
that these provisions had reference only to real estate and 
chattles—property in the usual sense of the word. (This 
California case, and the case of Glasgow v. Rouse, supra, 
43 Mo., will be found to be quite an elaborate and able 
discussion of this whole question). 

4 Cal. 46, People v. Coleman. 

60 Am. Dec, 581, People v. Coleman. 

Citing 1 Texas, 653, Anlanier v. Gardnor. 

3 Scan, 127, Sawyer v. City of Alton. 

12 Mass. 252, Bank v. Afthorp. 
16 Cal. 119; Sacramento v. Croker. 


ee ee ee 


———————— 


ial 


31 


And; more or less directly, to the same point, are the 


fol'owing authorities; 


42 Ga. 596, Burch v. Savannah. 

50 Ga. 530, Ins. Co. v. Augusta. 

49 Ga. 195, Bohler v. Schneider. 

21 Iowa, 221, Homestead Co, v. County. 
10 La. Am. 20, City v. Dubois, 

11 La. Am. 68, New Orleans v. Staiger. 
13 La. Am. 50, New Orleans v. Lurpin. 
17 Mich. 68, Walcott v. People. 

20 Mich. 325, Hitson v. Anne Harbour. 
11 Ohio (N.8.), 534, Baker v. Cincinnati. 
13 Gatt. 757, Slaughter v. Comm. 

2 Head, 363. Adams v. Somerville. 

2 Head, 460, State v. Crawford. 


The constitution of Louisiana contains a provision lim- 
iting the rate of taxation of property to 124 mills. A law 
was enacted imposing a rate in excess of this limitation on 
the gross amount of sales at auction, to be paid by the 
owner of the property sold. This imposition was held 
not violative of the constitution, because it was a tax on 
the business or act of selling, and not a tax on property. 

31 La. Am. 382, Wintz v. Girardy. 


While this case, in its facts, goes more directly to See- 
tion 4, of Article XI, than others cited, it is not more of 
authority as to that particular provision than those others, 
because they all turn upon the question of property, vel 
non, and if the subject—basis of this tax of two per cent. 
is property, it violates Section 1 and 6, as well as Section 
4, of Article XI. and if it be not property, none of them . 
are violated. 

It follows, then, so far as the constitution of Alabama 
is concerned, that the General Assembiy, not being re- 
strained by any of these provisions, as to the taxation of 
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“subjects” of taxation; may levy a tax on them without 
regard to the rule of valuation prescribed in Section 1, 
Article XI, (especially since valuation is impossible), with 
respect to property, and in excess ot the rate on property 
limited in See. 4, Art. XI, and in disregard of the equal- 
ity of rate on the property of corporations and individuals, 
required in Section 6, Art. AT. 


IX. 


[t is insisted by appellant that this imposition of two 
per cent. in violative of the 14th Amendment to the Fed- 
eral Constitution, in that (1.) it is exacted from telegraph 
companies and not from individuals operating telegraph 
property; and (2.) that a different rate is put upon the 
gross receipts from the business of telegraphing than that 
put on other business, or that this business is taxed and 
other businesses are not taxed 

The answer to the first position is that the premise is 
fullicious. The law does not operate alone on companies 
or corporations, but on the business of telegraphy, by 
whomsoever engaged in, It is true that the clause of the 
act laying the tax employs only the word “company,” but 
clause 5, of section 1, of the act, in giving definitions of 
the terms used in the act, provides that the word “per- 
or “other word importing the singular number shall 
be held to include firms, companies, associations, and cor- 
and on the other hand, “all words in the plural 
number,” that is firms, company, association and corpora- 
tion, “shall apply to single individuals in all cases in 
which the spirit and intent of this chapter require it,” 
There is. to mind, no need of construction to hold that 
the spirit and intent of the act requires the word “com- 
pany to include individuals, “Company” is, in fact, the 
most apt example of a word importing the plural number. 
If construction be necessary, the proper one is furnished 
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porations,’ 


mean a corporation. 


8 Sawyer 


Itdoes not of course appear of this record, but it isa 
fact, to which reference may, not improperly, here be 
made, as it is shown by the public records of the State, 
and will therefore come, perhaps, within the judicial 
knowledge of the court, that the act in this regard has, 
in practice and without objection, been construed to em- 
brace the business of an individual operating telegraph 
property. There is one, perhaps two, lines in the State 
owned by an individual, and his gross receipts are taxed 
just as tose of the Appellant company 

The second position of the appellant, namely: that the 
rule against class legislation would require that all busi- 
nesses be taxed, and taxed at the same rate, if any are 
taxed, is cle. rly untenable. 
tublished that, under constitutions requiring uniformity 
and equality of taxation, the legislature may classify the 
persons and subjects of taxation, and lay different rates 
The requirement is fully complied 
with when the burden is imposed equally on all of the 
class, tho’ it may rest more heavily upon one class than 
Another restriction is probably deducible from 
the authorities; that is, that the classification must be 
based upon the subject matter taxed, or the circumstances 
which surround it, so to speak, and not an arbitrary se- 


on different classes. 


another. 


the Court by two cases greatly relied on by Appellant, 
cited below, in which the word “person,” even anaided by 
such a definition of terms as we have here, was held to 
And the reason given by this Court, 
in one of these cases—that any other construction would 
reader the act unconstitutional, and it was the duty of the 
court to adopt any interpretation that the language em- 
ployed would admit of, to avoid such a result—applies 
with equal force here. 
64 Ala. 269, Board of Rev. v. Gas Light Co. 
8, San Mateo Co. v. So. Pa. R. R. Co. 


lt has been long es- 
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lection of the persons to bear the duty. For instance, it 
is entirely competent for the legislature to tax the busi- 
ness of merchandizing at one rate, and the business of 
practicing law at another rate, and to exempt the 
business of planting altogether, but a law taxing red 
headed merchants, or bald headed lawyers, or exempt- 
ing farmers of a certain avoidupois, would be invalid. 
The classifications, in other words, must include all per- 
sons natural and artificial, similarly circumstanced, with 
reference to the business taxed. 

This, law, we have seen, embraces all persons engaged 
in the business of telegraphing, and it is wholly imma- 
terial that other business, embraced in other classfica- 
tions, are taxed at different rates or not at all. Mr. 
Justice Field,in the Sun Mateo case cited, in Smith v. L. 
& N. R. R., 75 Ala. 449, both of which cases are great- 
ly relied on by Appellant, lays down the proposition 1 
contend for that the “equal protection of the laws,” 
guaranteed by the Fourteenth Amendment, means that 
one person shall not be suvjected to greater burdens and 
charges than are imposed on all others ‘“uader like eir- 
cumstances.” The classifying circumstances here is the 
engaging in a certain business. All who engage in it 
are equally charged by, and receive the equal protec- 
tion of the law. 

62 Pa. St. 494, Durach’s Appeal. 

6 8. C. 1, State v. Columbia. 

8 Sawyer, 238, San Mateo Co. v. So. Pa R. R. Co. 


Section 6, of Art. XI, Constitution of Alabama, even if 
it applied to the taxation of business would not ipvali- 
date this tax. There is no discrimination or difference 
ot rate between the business of telegraphy conducted by 
a corporation and the business conducted by an individ- 
ual. But for reasons given supra, that section has no 
application here. 
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There is but one other question in the case: Whether 
the laying of this tax on the gross receipts ofa telegraph 
company, having a national charter and doing an inter- 
state business, is violative of the Federal constitution as 
a regulation of commerce? This point has been more 
than once decided adversely to the contention of the 
Appellant, and it is deemed unnecessary to do more in 
this connection than to refer to the adjudged cases, in 
several of which Appellant was a party. 

55 Texas, 314, W. U. Tel. Co. v. Texas. 

28 Ohio St. 521, W. U. Tel. Co. v. Mayor. 

26 Gratt. 1, W. U. Tel. Co. v. Richmond. 

105 U. 8.460, W. U. Tel. Co. v. Texas. 

73 Me. 518, State v. W. U. Tel. Co. 


15 Wall 479, Osborne v. Mobile. 
44 Ala. 493 Osborne v. Mobile. ” 


As we think that it is not possible, under the Consti- 
tution of the United States, that a telegraph message 
can be in part, “postal matter,” and, in part “commerce.” 
within the right and proper application of the powers of 
Congress for its regulation, we venture to ask a recon- 
sideration of the expression in Deloup vs. The Port of 
Mobile, “that communication by telegraph is commerce 
as well as in the nature of postal service,’ (127 U.S., p. 
645). It was not thought by the framers of the constitu- 
tion that the power to regulate commerce among the 
States, was a sufficient power to support a postal system, 
at least within the States. 

So, whatever may be the physical characteristics of 
mail matter, the power to protect it, and to regulate its 
transmission is found in he express power of Congress 
to create and regulate a postal system. 
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Mail matter is not “commerce among the States,” nor 
is it commerce in any other accurate legal sense. When 
goods become mail matter, the laws of commerce, as to 
their carriage and delivery, and the care of them, while 
in transit, cease to apply to them. 

To give to mail matter only the protection that com- 
merce is entitled to, is to leave it exposed to State power, 
within State limits. ‘lo give to commerce the protection 
due to mail matter, is toenlarge the powers of Congress, 
by implication, beyond all recognized limits. In con- 
templation of law as it is written in the constitution, it 
is respectfully submitted, nothing can be mail matter and 
commerce atthe same time. Mail matter is only such, 
while it is in the custody of the United States. 

The government is the custodian, but, in no sense, the 
owner, of a package of goods sent by mail. It has no 
such property in the goods as a commercial carrier has. 
The carrier, on a general or special bailment, is custodian 
and special owner of property entrusted to him. The 
laws regulate his conduct, but do not usurp his.func- 
tions, or make him the agent, or servant of the govern- 
ment. He conducts “commerce,” while the United 
States regulates it, but, the Federal Gcvernment con- 
ducts postal transportation. 

The words “ commerce among the States ” had a clear 
and settled meaning, when the constitution was adopted , 
in reference to which these words were selected. 

At that time, “inter-state commerce” consisted of the 
movements, intercourse and dealings of people of the 
States with each other, and the interchange and trans- 
portation of property, back and forth, across State 
lines. Commerce in property, was such trafic and trans- 
portation as could be entrusted to a carrier, and for the 


safety and delivery of which he could be held responsi- 


ble. In so far as letters and other mailable matter was 
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concerned, they were taken into government control and 
their safe and speedy transportation was provided for in 
the constitution, through a national postal system. 

The right to carry such matter, whether, or not, it is 
property, was expressly conferred ‘on the Unite} States, 
and equally, the right to prohibit others from carrying 
such matter, for a reward, and to regulate its carriage, 
was reserved to the United States. 

The power to regulate commerce among the States 
was not looked to, as a support for the right to carry the 
the mail. That was given as a distinct power for an en- 
tirely different purpose. 

The new methods of communication by telegraph, tele- 
phone, and signals, belong naturally to the classification 
of postal matter, and postal transportation, rather than to 
that of commerce. 

The government may, at any time, adopt these means 
of communication, as postal fa ilities, and employ them in 
States, Jn doing this the United States would not be re- 
gulating commerce within the States, for the sitaple rea- 
son that neither the wires of a telegraph company, nor 
the messages that pass along them, are commerce. 

If the messages are not commerce, the gross receipts of 
the company that sends them are net commerce, and 
Alabama has not assumed to control inter-state commerce 
in taxing such earnings. Commerce among the States, 
cannot be conducted without the use of money. Yet, the 
States may tax money that is in the hands of any citizen, 
on a day stated, although he may be then ready to set out 
for New York to buy a stock of goods with it. People v. 
Commissioners, 104, U. 8, R. 466, 

It must be that property in some tangable form, is the 
“commerce” intended to be placed within the power of 
regulation by Congress, and that it must haye been placed 
in condition for such uses, before the federal power of 
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protection can attach to it, or else, all the moveable pro- 
perty in the States would escape taxation. It is not po- 
tential, or possible, inter-state commerce that is so pro- 
tected, but actual commerce. 

Neither is it the facilities for conducting, or promoting 
commerce, found in the States, that are within the 
federal regulation or protection, against the States 
power of taxation - such as corporations and their stocks, 
banks and bankinghouses, warehouses, elevators, cattle 
yards, railroads and their machinery, wagons, horses, farm- 
ing tools, and all else that is employed in creating crops, 
products, and whatever may become inter-state commerce 

The line of division must be drawn, somewhere, and a 
substantially clear definition must be given to the words 
“commerce among the States,’ or else the States will 
not be able to collect the taxes that are.needed for their 
support. 

In Louisiana, a certain lottery is substantially, a part o f 
the State government. In selling tickets in other States 
and in distributing prizes, they conduct commerce. If 
Alabama chooses to license the agencies of Louisiana, and 
collect in advance,a heavy license tax, ia that an unlaw- 
ful burthen on the “business,” and therefore, a tax on 
commerce? ‘Barnum’s circus” is as much a commercial 
enterprise as is the meat distributing business of Armour. 
The circus is a great consumer of products, in many 
States. It circulates much money, and leaves the fruits 
of commerce in places that need them. Yet, all the 
States tax the business of Barnum, and, to that extent, 
restrict the inter-state commerce that he is engaged in. 
Every pawnbroker and dealer in old gold and silver, 
conducts inter-state commerce, If he could not get his 
metal, when he has melted it into bars, into the great 
marts of trade, he could do no business of account. 

Every State taxes such business h-vily and justly, 


The force of these illustrations is avoided by the asser. 
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tion that these and like taxes may be levied under the 
authority of the police powers of the States. The question 
arises, however, can the States under their police powers, 
restrict a “commerce” that Congress, alone, can regulate? 

The true answer is that a mere “business” is not 
“commerce” within the meaning of the Constitution of 
the United States, as to inter-state commerce ., so as to 
prevent the States from asserting their sovereign power 
of domestic taxation upon it. The ‘police powers” so 
often spoken of, and so vaguely defined, are but the 
reserved powers of statehood, and they comprise that 
vast and necessary mass of sovereign powers that are 
not abridged by any grants of power to Congress, unless 
they are clear, distinct and determinated. The constrve- 
tion that must resort to inference and argument to 
abridge the taxing powers of the States has an unsafe 
foundation. The powers of the Federal Government, 
when in coilision with the powers reserved to the States, 
are not of the same nature with its powers in dealing 
with foreign countries; though, in each case, the defini- 
tions of these powers are found in the same clause of the 
constitution. 

When the States resolve, in their legislatures, that 
a tax on a “business,” is necessary for the welfare of 
the people, they exercise “the police power.” If, in so 
deciding, they resolve that publice justice and morals re- 
quire the tax—as upon the “business” of making, or 
dealing in whiskey—Congress cannot interfere with that 
tax. even if the State has prohibited the sale of whiskey 
Within its own limits, and has, thereby, confined the pro- 
duction to the purposes of inter-state, or foreign com- 
merce. 

Does “the police power,” in such case, destroy the power 
of Congress to regulate inter-state commerce? It does 
not. But, the State power fo tax a business is in full 
play, until that business has produced a commodity and 
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that commodity becomes the subject of inter-state com- 
merce through the act of its owner. Then Congress can 
includes, within the 


9 


protect it, if the werd “regulate 
meaning of the constitution, the power to prohibit the 
States from taxing such property. 

These matters have been much discussed and many of 
them decided, but, it is most respectfully submitted, that, 
the lines of demarkation between the taxing power of the 
States, over commerce and the agencies and instrumen- 
talities of its creation and conduct, and the regulating 
power of the United States, are growing more indistinct. 


‘It is certain, however, that the abridgment of the taxing 


powers of the States has gone on at a rapid rate within 20 
years, and is constantly increasing. There can -be no 
policy more fatal to the States, or more burdensome to 
their people, than that of exempting from taxation, every 
corporation, or persons, whose “busimess” is connected in 
whole, or in part, with the people of other States, 

There seems to be a clear ground for holding that 
telegraph and telephone companies are not transmitting 
“commerce,” In sending messages they dispatch from one 
State to another, but they were transmitting postal matter, 
for a reward, and, that it is in the option of the United 
States, when Congress chooses to act, to regulate that service. 
Until Congress shall make such regulations within and 
among the States, the States may tax these companies, be- 
cause they give to them their charters, their licenses and 
privileges, their rights of way, the protection of their pro- 
perty through penal laws, and, indeed, all the real protec- 
tion they have in their business. 

The Supreme Court of Alabama, did not consider, or de- 
cide the question, whether the attitude of this telegraph 
company towards the United States exempted its gross 
varnings from taxation, on the ground that it furnished 
postal facilities to the government, 
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It is to be regretted that the State tribunal, whose judg. 
ment is brought in question, by this writ or error, did not 
state the grounds: on which it attempted to vindicate the 
action of the legislature in the effort to collect taxes from 
a great corporation, on the point just stated. Probably it 
was not argued in that court. The case of Deloup v. 
Mobile, 135 U. 5. 640, was a license tax, fortified by a 
penalty for doing business without a license That was the 
ease that was decided. It was not in principle like this 
case, Which taxes the “gross receipts” of a telegraph com- 
pany—its “income” from its business often it is collected, 
in the 15th section of the act of February 17, 1885. 

A license tax, having little or no relation to the value of 
the business to be done, is based on the idea of the right 
of the State to forbid the telegraph from being operated 
within its borders. While a tax on gross receipts, must 
await their being received, and is based on the idea of en- 
courageing telegraphing in the State. 

Alabama can tax national bank notes in the possession 
of any citizen, on a given day. If those notes were the 
fruits of coupons clipped trom United States bonds, the 
power to tax them would be the same. Those notes may 
be the entire gross receipts of the holder, from the only 
business he has—-that of cutting coupons from government 
bonds and collecting or selling them. Money received, as 
gross receipts from any business, is still money, and cannot 
have, under our system of equal burdens and privileges, an 
exemption from taxation that is not equally due to all 
mere money. 

A mail contractor, who lives in Alabama, and carries a 
horse mail from a village in that State to one in Georgia, 
is, certainly, an agent of the government, and his horse is 
a postal facility. The man must, notwithstanding, pay a 
poll tax on his own head and a tax on his horse and sad- 
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dle. This tax lessens his ability to perform his contract, 
and might prevent him entirely from carrying the mail. 
Is he exempt from State taxation on his poll and property, 
because both are employed in the mail service? 

In our dual relations to the States and the United 
States, as citizens, much care is required, often, to adjust 
the claims of each, upon the person who is cifizen of both 
governments. The States have aright, almost unlimited, 
to require their citizens to contribute to the support of 
their home governments. 

The policy of the Federal Government should not be 
such as to indulge intendments and presumptions, in 
order to relieve the citizen of the duty of supporting the 
State government, when there is no real conflict in the 
duties exacted of him by the respective governments, 

It is a very dangerous policy and should not be ob- 
served, except in cases of actual conflict of duties. A bet- 
ter illustration of this fact could not be found than is pre- 
sented in the Western Union Telegraph Company. It 
has immense wealth, ard a business so thoroughly estab- 
lished that, even the United States could’ not, under 
fair competition, break down its income. It has a 
lodgment in every State of the Union, acquired 
by concessions, attended with the right of the States, long 
exercised, to tax its property. If it is free from taxation 
that other companies and other persons must pay, it is, to 
that extent, as it is, indeed, to every extent, a practical 
monopoly. The actual situation is bad enough, and dan- 
gerous enough as it is, and, mere theory, or presumption, 
should not be set up, or indulged, to make it worse. The 
theory is that the States cannot tax the. Western Union 
Telegraph Company on its income or gross receipts, be- 
cause it has accepted a relation to the United States, 
under which it gains the right of way through the public 
lands; the right of pre-emption for stations, etc.; the right 
to cross navigable waters; and the right to sell its pro- 
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perty to the United States, and the right of Federal pro- 
tection in the States, and the right to exemption trom such 
taxes as every local corporation and citizen is bound to 
pay. The relation tothe United States, for which all this is 
conceded to that company, is simply a contract that gov- 
ernment messages over the wires shall have precedence, 
as to the time of sending them, over private, or State mes- 
sages, “at such rates as the Postma-ter General shall an- 
nually fix.” The penalty for refusing to send messages at 
such rates is simply that they shall not be paid for. The 
reply of the company to that claim of forfeiture, as recent 
history proves, is, thut the government must pay for the 
message before it is sent. Now, itis respectfully submittted, 
such a “postal favzility’’ does not make of this company a 
part of the postal system of the United States, nor does it 
convert this company into a servant of the U. 8. Govern- 
ment. Toindulgesuch apresumption, and, on that basis to 
shelter its “gross receipts” against State taxation, is to re- 
verse fact and history, in order to save a theory, or pre- 
sumption, and to strike down an essential power of State 
government, in order to exempt from all taxation a recal- 
citrant employe’ of the government. 

Before July 1866, this company was liable to State 
taxation, uniess the commerce clauses of the constitution 
protected it against the taxing power of the State. Then 
Congress essayed to give it a place in our postal system 
as a special employe’, and thisis now claimed as a protec- 
tion against the taxing power of the States as to its gross 
receipts, income, etc., etc. Congress, in adopting the 
telegraph companies, as the postal agents of the govern- 
ment, has fully and cleary expressed its will and has 
given the full measure and shape to this new relation that 
was intended to be given. Congress has left nothing to 
inference, intendment, or presumption in this matter. 

Sections 5263 to 5269 (inclusive) of the Revised Stat- 
utes express fully the will of Congress. 
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They do not make of the telegraph companies postal 
agents They do not require these employes to do uny- 
thing in the nature of postal service for tre people, and 
i postal service that 13 not for the use and benefit of the 
people, has no place in the thought that gave to Congress 
the power to establish post othees and post roads, 

‘<“lelegrams * * * * in theirtransmission * * * * 
shall have priority over all other business at such rates as 
the Postmaster General shall annually fix,” if they are 
government telegrams. ‘This is all the postal service that 
is required of the companies that accept certain grants 
Prom the moverment, A postal system that required only 
threat mien ser ce trom il raul lyre vac Colnpany, il stage coach 
prope letor. il hor ok niullora foot Messenver, wouldscarcely 
be calle ct ‘Hostal ser ice,” 

When Congress has in tact, (as it may do), adopted the 
telegraphs asthe transmitters ot postal communications, it 
will be time to presume everything that shall be foun 
hecessary to ¢ pl ‘te and sustain that resolution. [> ¢ 
that purpose has not been indicated; certainly it has not 
been consummated in anything that Congress has yet 
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done. The reverse is true. For Congress has gone no 
further than to require A priority in the sending ot govern- 
ment messages and has paid for that privileg- in certain. 
important rrants and concessions to sil hh companie 8. 

Such a priority in the use of the mails, if it is legiti- 
mate, would arise under the postal system from the will 
of Congress, and not from a bargain with a mail con- 
tractor. 

It seems, indeed, that it was foreign to the thought in 
which these laws (§§ 5263 to 5269, Rev. Stat.) originated 
that Congress was, by those enactments, incorporating 
into the postal service of the United States these telegraph 
companies, , 


JNO. T. MORGAN, 
Attorney for Defendants in Error, 
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Motion to Advance. 


SUPREME COURT OF UNITED STATES. 


*-. 


Tue Western Union Terecraru Company. Plaintiffs in error. 


Tue Strate Boarp or Assessment. Defendants in error. 
Error tro Supreme Corcerr or ALABAMA. 


Brier or T. N. McCretian, Attorney-General of Alabama. 
hor Defi ndants un Error. 


This motion is predicated upon that clause of Section 649 of 
the Revised Statutes which (eliminating its alternat BA provides 
that “when a State is a party 7 &* ee cee 
- a . ” shall be entitled, on showing sufficient 
reason, to have the cause heard at any time after it is docketed in 
preference to any civi! canse pending in snch court between 
private parties.” The plaintiff in error joins in the motion. 

It will be seen that the name of the State of Alabama is not 
set down as a party on the record, and if there is any difficulty 
in the way of the motion this is it. I submit that the object of 
the statute was to prevent the embarrassment of the operations 
of State governments by the indefinite pendency in this court of 


causes which have the effect of deranging and embarrassing the 
vovernmental functions of the States. This object can best be 
sibserved by a construction of the statute with reference to it, 
and by holding that the record will be looked to by the court 
to ascertain whether the State is the party really in interest, 
and it will in many instances be entirely defeated by holding 
that the “party” contemplated by the Act means the party 
nominally on the record, however devoid of interest that party 
may be, and however great and urgent may be the interest 
of the State behind the figurehead. The most cursory exami- 
nation of the record here will demonstrate that neither the 
State Board.of Assessment of Alabama as an organization or- 
the Executive Officers of the State who compose that Board, 
individually, have the slightest interest in the matter in contro- 
versy, and that the entire interest involved is in the State on 
the one hand and in the plaintiff in error on the other. These 
officers, not by name, but by designation of office are constituted 
by statute a board to sit in judgment on the returns of certain 
classes of property for taxation and to determine between the 
taxpayer.and the State what is a fair valuation of the property 
so-returned, and to thisend the board is empowered to take tes- 
timony and examine witnesses, and is required to keep a record 
of its proceedings and findings. 

Acts of Alabama 1884-85 pp. 26-27, Seetion 13. So far 
from having any interest, absolute disinterestedness is an essen- 
tial ‘constituent of the board. This court has held that, on 
this character of motion, in a case like this, it will “open the 
record and ascertain” who is the real party in interest. Mil- 
ler v, State, 12 Wall. 162. 

I have proceeded thus far upon the idea that the members 
of the board are necessary nominal parties to this case. | 
riow take the position that they are not necessarry parties at 
all. The board, as shown above, acted as and was a guasi 
court, vested with judicial powers, authorized to hear test+ 
mony, and required to keep a record of its proceedings and its 
conclusions. .The matter judicially passed upon by it, so far 
as its action is involved here, was whether the State of. Ala- 


bama, by way of taxation, should recover a certain per centwn 
of the gross receipts of the plaintiff in error, and the amount 
of that recovery measured by the sum of such receipts. , The 
exrential and only parties to that proceeding, resulting in | the 
adjudication here complained of, were the State of Alabama on 
the one side and the Western Union Telegraph Company op 
the other. The State was represented by its Attorney-Gen- 
eral; the Western Union Telegraph Company was represented 
by its counsel here, as the record shows, and as the law pro- 
vides. Had there been a provision in the laws ef Alabama, \as 
in most States, for an appeal from this adjudication, the case 
would have been styled in the appellate State courta, and here, 
“The Western Union Telegraph Company v. The State of 
Alabama.” No appeal is provided, however, and certiorari 
was resorted to. This is nothing more or less than. a writ of 
error. This writ was directed to the members of. the board, 
not that they had any mmterest, but because’ it was their duty 
to certify the record. This was and is the sole office, the board 
had or has to perform in this case: to send up the record ‘of 
its proceedings on a matter adjudicated before and, by it be- 
tween two parties litigant. And without any reason therefor, 
it would seem, except convenience—for while the State ean 
not be made a defendant in a suit, there is no legal objection 
to making it a defendant in error, or an appellee—the style of 
the case was changed so that it stood on certzorart as against 
these officers. The record having been certified, there remains 
nothing whatever for this board or its members.to do in this 
ease, in any event. On certiorari, the final judgment, is one 
of absolute aflirmance or abatement of the proceedings. re- 
viewed. The inferior tribunal whose record..ie in question, 
can not be required to take further action, nor ‘can its action 
be affirmed in part and reversed and remanded in party or re- 
versed and remanded asa whole. [tis wholly affirmed; or it. is 
wholly quashed, The State of Alabama, therefore, and, the 
Western Union Telegraph Company are the only, parties~-not 
only in interest, not only upon the original record, but, the 
only parties to be in any degree affected by the jadgment of 
this court. 
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Camden v. Block, 65 Ala. 239. 

MecAllilly v. Horton, 75 Ala. 492. 

2 Desty Taxation, 239. 

Whitbeek v. Hendersonville, 50 Mich. 50. 


This view of the case puts it on all-fours, as regards the 
point being discussed, with Willer v. State, supra. There, as 
here, the record showed that originally there was a real party 
in interest to the case, whose name had been omitted from the 
title of the case when it was earried into another court, and 
the court looked back into the reeord, and finding that that 
original party was not entitled to have the cause advanced, de- 
clined to advance it. Will it not look back into this record, 
and finding that the original and only party at the inception of 
the case, and only party now in interest, was and is a party en- 
titled to have the cause advanced, order it heard under the 
statute? This record presents even a stronger case for the ac- 
tion invoked than MW//er v. State, in that there the nominal 
party was a necessary party, and here the nominal party is an 
unnecessary party, as | have endeavored to show. 

Miller v. State, 12 Wall. 159-162. 


A similar question has been decided in the State from which 
their case comes in accordance with the views above expressed. 
A statute of Alabama provides that the State “may sue in its 
own name and is entitled to all remedies provided for the en- 
forcement of rights between individuals without giving bond 
or security,” &c.,and under this Act it is held that an officer of 
the State who is sued in his official capacity and has no personal 
interest in the litigation may take an appeal froma judgment 
against him without giving the appeal bond required of all pri- 
vate parties, and the decision is put on the ground that the 
State is the real party to the suit. 

Code of Ala., Sec. 2092. 


Reynolds v. Blue, 47 Ala. 711. 


Upon the assumption then that the State of Alabama will be 
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held a party to this suit, I submit that the reasons given in the 
motion for the advancement of the cause, are, in the fullest 
sense, sufficient. Only one of these reasons need be referred 
to here. After the decision of this case in the State Supreme 
Court, the tax collectors in the several counties of the State, 
proceeded, as they had the right to do, to collect the tax. Pay- 
ments were not voluntarily made by the Telegraph Company, 
but under protest accompanied by notice that suits would be 
instituted to recover back the amounts so paid. This action on 
the part of the company saves its right of action against 
these otticers, a right which a reversal of this case here will 
perfect. The only protection of the collectors against this con- 
tingent liability is the retention of the taxes in their hands, 
sut the statutes of the State do not admit of this being done. 
Under those statutes this money must, at all hazards, be paid 
into the treasury, and it is no defense to this liability that the 
officers are responsible for it to the Company. Any officer 
failing to pay it over subjects himself to suit and to summary 
deposition from office on the order of the governor. 

Acts of Ala. 1884-5 pp. 47, 48, Sees. 73, 74, 75, 76, 77. 

The State v. Lott, 69 Ala. 147. 

Timberlake v. Brewer, 59 Ala. 108. 

The State v. McBride, 76 Ala. 59. 


This state of things deranges the accounts of the State with 
probably three-fourths of its tax collectors, produces great fric- 
tion and embarrassment in the collection of the taxes, not only 
from this Company, but from all tax payers in the counties 
where this company is taxed, puts the State’s agents in an an- 
tagonistic position to it, and is a difficulty which will be dupli- 
cated within the next month with reference to the taxes of 
1886, and will be repeated annually while this case is pending 
in this court. 

The other grounds of the motion are deemed amply suffi- 
cient to justify the order prayed and are respectfully insisted on. 

The following are the more important sections of the reve- 
nue law of Alabama bearing on this matter. 


Src. 6. % % & % 1 % % % * 

6. On the gross amount of the receipts by any and every 
telegraph, telephone, electric lights and express company de- 
rived from the business done by it in this State, at the rate of 
two dollars on the hundred dollars. 

T. On the gross income of sleeping car companies, corpora- 
tions or associations doing business or running or causing their 
cars to be run in this State, two per cent., exclusively for the 
use of the State. 

Sec. 13. The governor as president, the secretary of state, 
the auditor and the treasurer of the State shall constitute a 
board for the assessment of the items of property of railroad 
companies returned to the auditor of the State, and a majority 
of such board shall constitute a quorum; such board shall 
meet at the office of the auditor annually, on the first Wednes- 
day in May, and and if there should not be a majority of the 
board present at that time, the auditor shall immediately notify 
the governor of the fact, who shall appoint another day of 
meeting as early as practicable, which appointment shall be no- 
tified by the auditor to the other members of the board, and 
shonld any further failure to meet oceur, the governor shall 
have power and is required to repeat the appointment until a 
meeting of a qnorum is effected. When the said board has 
assembled as by this section required, they shall proceed to ex- 
amine and pass upon the returns by the previous section re- 
quired, and if no such returns have been received, then to 
consider and examine the values as assessed by the auditor, 
and decide upon the valuation to be charged for the purposes 
of taxation against said railroad companies on the property 
hereinbefore named; and in case no return has been made by 
or on behalf of any railroad companies, said board may add to 
the assessment which it may adopt a penalty of not more than 
fifty per cent. thereon. 

[f, at any meeting, the board should not have in its posses- 
sion satisfactory data upon which to base an estimate of the 
value of the property with the assessment of which it is charged, 
or from any other canse, is not able to make or complete its as- 
sessment, it may adjourn for any interval of time which may 
in its opinion be requisite-to accomplish its object, and it shail 
have power to call upon any ofticer of any railroad for any ree. 
ords,. books or documents of any description, or for auswers to 
any interrogatories which it may deem necessary to an intelli- 
gent discharge of its duties;-and it shall alse be empowered | 
to require the attendance of any officer of any railroad, or any 
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other person, when testimony of such persons may to it seem 
naterial in the case. : 

The valuation of the property of railroad companies.shail, 
proceed upon the same principles as the valuation of every 
other species of property; that is to say, the. .valuation of 
such property shall be had exclusively upon the copsideration 
of what a clear tee simple title to such property would sell for 
under the conditions under which that character of, property is, 
most usually sold. 

The attorney-general of the State shall be present at every 
meeting of the board to represent the interests of the State, 
[t shall be his duty to assist the board with his adviee,.or) oth- 
erwise, and to make such suggestions and representations to it 
as he may deem advisable to protect the interests of the State, 

The board shall keep a record of its proceedings, and, when 
the members are equally divided upon any question, the attor- 
ney-general shall decide the point and in every case in which he 
dissents from the conclusion of the majority of the board he 
shall spread upon the records his reasons for such dissent, The 
absence of the attorney-general shall be sufficient.gronund for 
adjourning the session of the board. The minutes shall. also 
show what members of the board were present. 

Src. 14. When said board shall have acted upon said _as- 
sessinents and decided upon the amount of value to be charged 
against said railroad companies respectively, the auditor of this 
State shall notify the assessors of each county through which 
said road runs of the number of miles of track and the value 
thereof, in his county, and the proportionate value of the prop- 
erty of said railroad company taxable in his county, to be en- 
tered in the book of assessments in his county in addition to 
other real property, fixtures, machinery, tools and other prop- 
erty belonging to said railroad company in his county, to be 
assessed as other property of like kind owned by private citi- 
zens of his county; Provided, that the auditor shali send to the 
superintendent of each railroad so assessed, by the board as 
aforesaid, copies of his notification as sent to the county ases- 
sors, of the railroad of which said superintendent hag charge... 

Sec. 15. The president, secretary, auditor or managing 
agent in this State, of every telegraph company whose line or 
any part thereof, is within this State, must annually, on or be- 
fore the tirst day of April in each year, under oath ;make_. re- 
turn to the anditor of the State of the number of miles of tele- 
graph wire in this State belonging to it and the value thereof, 
the number of poles, batteries, instruments and articles of, all 
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kinds connected with its business and the valne thereof, speci- 
fying the several counties in which said property is situated, 
and the value thereof in each of said counties, and must also in 
said return report the gross receipts of said company gained 
from its business done in this State during the year, and if said 
companies or any of them, their officers or agents, fail to make 
returns as herein required by the time specified, the auditor 
must ascertain the income and value of said property from the 
best information he can obtain. And said auditor must make 
report of said returns, or failure to return as herein required, 
to the board for the assessment of property of railroad compa. 
nies. Said board is hereby directed to proceeed and deal with 
said returns and property as in the case of railroads, and for 
failures to make returns as herein required, may add to the as 
sessment by the auditor of a penalty of not more than fifty per 
cent. Upon the valuation being made by said board, the audi 
tor must notify the result to the assessors of the several coun 
ties wherein said property lies, as directed in the case of rail- 
roads, and said assessors must thereafter deal with the matters 
in their several counties, and with any other taxable property 
of said companies in their counties, as they are directed to pro- 
ceed in the case of railroads. 


Respectfully submitted, 


THOS. N. McCLELLAN. 
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THE RIO GRANDE RAILROAD CO. V8. P. S. WILTZ, JR., &C. ] 
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Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


Rio GRANDE RaILRoAp CoMPANY 
v8. No. 10628. 
A. J. Gomita & Co. 


Transcript of Record. 


Geo. L. Bright, for plaintiff in error. 
Breaux and Hall, for defendants in error. 


Writ of error returnable to the Supreme Court of the United 
States, at the city of Washington, D. C., on the second Monday of 
October, 1886. 


l Rule to Stop Sale. Entered & Filed Mar. Sth, 1885. 


Circuit Court of the United States for the 5th Circuit & East. Dist. 
of La. 


Rio GRANDE R. R. Company 
vs. » No. 10628. 
GOMILLA & Co. } 


On motion of Breaux & Hall, attorneys for P. S. Wiltz, Jr., dative 
testamentary executor of the estate of A. J. Gomila, deceased, & in 
his said capacity made a party defendant herein, and upon suggest- 
ing to the court that the plaintiff herein is attempting to sell, & the 
marshal of this district has advertised for sale on the Sth day of 
Nov., 1885, the certain assets & property hereinafter described, under 
writs of fiert facias issued herein prior to the death of said Gomilla, 
viz., the claim made by Gomilla & Co. against Culliford & Clark 
in suit No. 10965 of the dist. court of the U.S. for the eastern dis- 
trict of Louisiana, judgments rendered in said cause in said dist. 
court & in this circuit court; also the judgments rendered in the 
civil dist. court for the parish of Orleans in the suit of Gomila & 
Co. vs. John F. Milliken—Kehlor Bros., garnishees—No. 7967 of the 

docket thereof, and upon further showing to the court that 
2 an undivided three-fourths interest in & to said assets & 

property belonging to and is inventoried as the — of said suc- 
cession, subject to att’y’s fees of 50 % & subject to the lien of the 
seizing creditor herein, Rio Grande R. R. Co.; that said assets & 
property are in the due course of administration by said probate 
court & this mover, as said dative testamentary executor; that said 
succession is insolvent & it is necessary that the property & assets 
thereof, including said assets, should be administered in the probate 
proceedings, as 1s provided by law, in that the debts & obligations 
of said succession may be liquidated & paid in the order & manner 
specially required by law; and further showing that this honorable 
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court is without jurisdiction or legal authority to administer upon 
the effects, assets, or property of said succession, or to order the sale 
of any portion thereof, or to proceed with the said advertisement & 
sale aforesaid ; that said attempted sale is illegal & improper inter- 
ference with the administration of said suecession & a violation of 

the legal rights & privileges of mover & the creditors of said 

succession, & said sale is wholly unauthorized in law & will 

be null WN void if made as uf made as advertised: 
This mover thereupon moves the court to forthwith order the said 
marshal of this district to discontinue & withdraw the said adver- 
tisement of sale & to desist from making said sale & not to sell or offer 
for sale said assets & property so advertised as aforesaid. 

Nov. 4, ’8d. 
(Signed) BREAUX & HALL, Attys. 


> * 
ww 


Entered and filed Nov. 5, 1885. 
T. McC. HYMAN, 
D’y Clerk. 


4 Exception and Answer to Motion of P.S. Wiltz, Dat. Test’'y Exe’t’r, 


Circuit Court of the United States for the 5th Cireuit and Eastern 
Dist. of La. 


Rio GRANDE R. R. Co. 
Us, . No. 10628. 
GOMILLA & Co. 


Now come into court the Rio Grande Railroad Company, and to 
the motion herein, made on this 5th day of Nov., 1885, by P-.S. 
Wiltz, Jr., dative testamentary executor of A. J. Gomila, deceased, 
for an order tothe marshal of this district “ to discontinue and with- 
draw the advertisement of sale of the property described in the mo- 
tion, and to desist from making said sale and not to sell or offer for 
sale said assets and property so advertised as aforesaid ;” and these 
appearers except and demur to said motion, and for cause allege 
and show— 

1. That the mover, P. 8. Weltz, dative testamentary executor, if 
he has any cause of complaint, as set forth in his said motion, which 

is denied, he cannot present the same to the court by an ez 
D parte motion and in the manner and form attempted, but 
| must do so by an original proceeding, bill in equity, and in- 
junction. 

2. ‘That the motion presents issues of fact and law which, if within 
the jurisdiction of the law side of this court, should be tried in the 
ordinary way and by trial by jury. 

3. The allegation- made in the rule are vague and indefinite and 
set forth no cause of action. : 

Should this demurrer and exception be overruled, and not other- 
wise, and these appearers ordered to proceed on the trial of the mo- 
tion, then and not otherwise, and specially reserving the benefit of 
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their demurrer and exception, for answer to said motion allege and 
show— 

That on the — day of January, 1885, they obtained a judgment 
in their favor and against Gomilla & Co. and Anthony J. Gomilla 
and Larney Torrey in solido for $26,731.97, and interest thereon at 
o> % per annum from Ist January, 1884, until paid, and costs, ren- 

dered by this court. 
6 That on the they issued an execution of said judg- 

ment, and by virtue thereof the marshal of this court seized 
a certain claim made by Gomilla & Co. against Culliford and Clark, 
in suit No. 10965 of the district court of the United States for the 
eastern district of La., and the judgment rendered in said suit against 
Culliford & Clark and others for $9,360.97 and interest and costs, 
which judgment was appealed to the circuit court of the United 
States for the 5th circuit and eastern district of La. 

On the appeal the circuit court rendered judgment against Culli- 
ford & Clark and others on — February, 1885, for $23,999.76, with 
5 per cent. interest from 30th June, 1883, till paid, and costs. 

From that judgment Culliford and Clark and others appealed to 
the Supreme Court of the United States, and the appeal is there 
pending. 

The claim of Gomila & Co. against Culliford & Clark and others 

is for $24,559.76, with interest, at 5 per cent. per annum, from 
July 9th, 1883, until paid, and costs, and is fully set forth in 

the libel filed in the suit of Gomila & Co. vs. Culliford & 
Clark, No. 10965 of the United States district court for the eastern 
district of La. 

And they also seized the judgment rendered on the 27th day 
of June, 1883, by the civil district court for the parish of Orleans, 
division C, in favor of Gomilla & Co. and against John T. Milliken 
for $6,200, with interest thereon, at the rate of 8 per cent. per annum, 
from 27 of February, 1883, until paid, and costs of suit, with special 
lien and privilege on all the property, credits, rights, and money 
attached. 

And they also seized the claim made by Gomila & Co. against 
Kehlor Bros., garnishees in the suit of Gomila & Co. vs. John T. 
Milliken, No. 7967 of the civil district court for the parish of Orleans. 
The claim made is for $6,200, interest and costs; also the judgment 
rendered by the civil district court for the parish of Orleans, division 

C, against Kehlor Bros., garnishee-, in the suit of Gomila & 
S Co. vs. John 7 Milliken—Kehlor GBros.. varnishees—No. 7967 

of the docket of said court, for $4,442.17, with interest, at 5 
per cent. per annum, from June Sth, 1885, until paid, and costs, 
which judgment was rendered on 10th March, 1885, and was signed 
on 23d March, 1885. 

On the 27th January, 1885, the defendants, Gomiia & Co., took a 
rule on these appearers, The Rio Grande Railroad Company, to show 
ause why the seizure of the claim of Gomila & Co. against Culli- 

rd & Clark should not be quashed and set aside. 

The rule was tried, and this court dismissed the rule and decreed 

hat the seizure made by the Rio Grande R. R. Company of the 
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claim of Gomilla & Co. against Culliford & Clark and others of the 
judgments rendered in favor of Gomilla & Co. against Culliford & 
Clark and others are good and valid seizures, and maintained the 
seizures. 

And these appearers show that subsequently, by virtue of the 
original writ of execution «& of the alias writ of execution, the mar- 
shal of this court advertised the property seized as aforesaid for 
sale. 

But before the day fixed for the appraisement of said prop- 

9 erties and before the day of sale A. J. Gomila, one of the 

defendants in execution, died, and in consequence tuereof the 
advertisement was discontinued and the sale staved. 

That subsequently, to wit, on the 10th October, 1885, upon a proper 
showing by petition, that hon. court ordered as follows : 


“ Let Mrs. Widow Gomila, widow in community with her de- 
ceased husband, A. J. Gomila, and natural tutrix of her minor 
children, and P. 8. Wiltz, Jr., public administrator and dative tes- 
tamentary executor of the last will and testament of A. J. Gomila, 
be, and are hereby, made parties to these proceedings, and specially 
for the purpose of enabling the petitioners to proceed under their 
writ of execution to advertize & sell the property by them seized 
and as prayed for, and let notice of this order be given to said parties 
by serving copies thereof on them. 

October 10th, 1885. 

(Signed) DON A. PARDEE, Judge.” 


They show that — 16th Oct., 1885, a copy of this order was 
10 served on Mrs. Gomila, and on the 15th Oct., 1885, a copy 
was served on P. S. Wiltz; P. S. Wiltz, pub. adm’r, &c. 


That subsequently the aforesaid properties were readvertized for 
sale 


United States Marshal's Sale. 


In the United States Cireuit Court for the Eastern District of Louis- 


lana. 


Rio GRANDE RAILROAD Company 
vs. No. 10628. 
GOMILA & Co. 


By virtue of a writ of fi. fa. to me directed in the above-entitled 
suit, I will proceed to sell to the highest bidder, on Wednesday, the 
16th day of September, 1885, at 12 o’clock m., at the main entrance 
to the custom-house, on Canal street, in New Orleans, the following- 
described property, viz : 

The claim made by Gomila & Co. against Culliford & Clarke, in 
suit No. 10965 of the district court of the United States for the east- 
ern district of Louisiana, and the judgment rendered in said suit 
against Culliford & Clarke and others for $9,360.97 and interest and 
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costs, which judgment was appealed to the circuit court of the United 
States for the fifth cireuit and eastern district of Louisiana. On the 
appeal the circuit court rendered judgment against Culliford & 
Clarke and others on the 19th February, 1885, for $23,993.76, with 
5 per cent. interest from 30th June, 1883, till paid, and costs. From 
this judgment Culliford & Clarke and others appealed to the Su- 
preme Court of the United States, and the appeal is there pending. 

The claim of Gomila & Co. against Culliford & Clarke and others 
is for $24,559.76, with interest at, 5 per cent. per annum, from July 
9, 1883, until paid, and costs, and is fully set forth in the libel filed 
in the suit of Gomila & Co. vs. Culliford & Clarke, No. 10965 of the 
United States district court for the eastern district of Louisiana. 

Seized in the above suit. 

‘Terms cash. 

United States marshal’s office, New Orleans, 29th day of August, 
1885. 

R. B. PLEASANTS, 


United States Marshal for the Eastern Diatrict of Louisiana. 
ras . 
au29s2 91116 
By United States marshal. 


United States Marshal's Sale. 


In the United States Circuit Court for the Eastern District of Louis- 
lana. 


Rio GRANDE RAILROAD COMPANY ) 
v8. > No. 10628. 
GOMILA & Co. { 


sy virtue of a writ of alias fi. fa. to me directed in the above-en- 
titled suit, I will proceed to sell to the highest bidder, on Monday, 
the twenty-first day of September, 1585, at 12 o'clock m., at the main 
entrance to the custom-house, on Canal street, in New Orleans, the 
following-described property, viz: 

1. The judgment rendered on the 27th day of June, 1883, by the 
civil district court for the parish of Orleans, division C, in favor of 
Gomila & Co. and against Jolin T. Milliken for $6,200, with interest 
thereon, at the rate of 8 per cent. per annum, from 27th February, 
1883, until paid, and costs of suit, with special lien and privilege on 
all of the property, credits, rights, and money attached. 

2. The claim made by Gomila & Co. against Kehlor Bros., gar- 
nishees, in the suit of Gomila & Co. vs. John T. Milliken, No. 7967 
of the civil district court for the parish of Orleans. The claim made 
is for 86,200, interest and costs; also the judgment rendered by 
the civil district court for the parish of Orleans, division C, against 
Kehlor Bros., garnishees, in the suit of Gomila & Co. vs. John T. 
Milliken—Kehlor Bros., garnishees—No. 7967 of the docket of said 
court, for $4,442.17, with interest, at 5 per cent. per annum, from June 
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8, 1883, until paid, and costs; which judgment was rendered on 10th 
March, 1885, and was signed on the 23d March, 1885. 

Seized in the above suit. 

Terms cash. 

United States marshal’s office, New Orleans, 9th day of Septem- 
ber, 1885. 


R. B. PLEASANTS, 
United States Marshal for the Eastern District of Louisiana. 


s9 12 16 2] 
United — Marshal’s Sale. 


In the United States District Court, Eastern District of Louisiana. 


Rio GRANDE RAILROAD COMPANY ) 
vs. No. 10628. 
GOMILA W& Co. 


By virtue of two writs of fiert facias (an original and alias fi. fa.) to 

me directed in the above-entitled suit, | will proceed to sell 

ll to the highest bidder, on Thursday, the fifth day of Novem- 

ber, 1885, at 12 o’clock m., at the main entrance to the cus- 

tom-house, on Canal street, in New Orleans, the following-described 
property, viz: 

1. Under the original fi. fa. : 

The elaim made — Gomila& Co. against Culliford & Clarke, in suit 
No. 10965 of the district court of the United States for the eastern 
district of Louisiana, and the judgment rendered in said suit against 
Culliford & Clarke and others for $9,360.97 and interest and costs, 
whieh judgment was appealed to to the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana. On the 
appeal the circuit court rendered judgment against Culliford & 
Clarke and others on the 19th February, 1885, for $23,993.76, with 
5 per cent. interest from 30th June, 1883, till paid, and costs. From 
this judgment Culliford & Clarke and others appealed to the Su- 
preme Court of the United States, and the appeal is there pend- 

ing. 
12 (he claim of Gomila & Co. against Culliford & Clarke and 
others for $24,559.76, with interest, at 5 per cent. per annum, 
from July 9, 1885, until paid, and costs, and is fully set forth in the 
libel filed in the suit of Gomila & Co. vs. Culliford & Clarke, No. 
10965 of the United States district court for the eastern district of 
Louisiana. 

2. Under the alias fi. fa. : 

1. The judgment rendered on the 27th day of June, 1883, by the - 
civil district court for the parish of Orleans, division C, in favor of 
Gomila & Co. and against John T. Milliken for 86.200, with inter- 

est thereon, at the rate of 8 per cent. per annum, from 27th of Feb- 
ruary, 1883, until paid, and costs of suit, with special lien and priv- 
ileges on all the property, credits, rights, and money attached. 
2. The claim made by Gomila & Co. against Kehlor Bros 


. gar- 


eS 


al 


THE RIO GRANDE RAILROAD CO. VS. P. 8. WILTZ, JR., &c. 


nishees, in the suit of Gomila & Co. vs. John T. Milliken, No. 7967 
of the civil district court for the parish of Orleans. The claim 
made is for $6,200, interest and costs; also the judgment 
13 rendered by the civil district court for the parish of Orleans, 
division C, against Kehlor Bros., garnishee-, in the suit of 
Gomila & Co. vs. John T. Milliken—Kehlor Bros., garnishees—No. 
7967 of the docket of said court, for $4,442.17, with interest, at 5 per 
cert. per annum, from June 8th, 1883, until paid, and costs; which 
judgment was rendered on 10th March, 1885, and was signed on the 
23d March, 1885. 
Seized in the above suit. 
Terms cash. 
United States marshal’s office, New Orleans, 19th day of October, 
1585. 
R. B. PLEASANTS, 
United States Marshal for the Eastern District of Louisiana. 


14 —by marshal to be sold on the 5 Nov., 1885, at 12 o'clock m. 
In order to set forth more fully the allegations herein 
made, these appearers make a part hereof and they annex— 


Ist. The judgment rendered in their favor against Gomila & Co. 


2. The original execution, and the notices given by the marshal, 
and the process verbal of his proceedings under said writ. 


3. The alias writ of execution, and the notices given by the mar- 
shal, and the process verbal of his proceedings under said writ. 


4. The rule taken by Gomila & Co. on the 27 Jan’y, 1885. 
5. The decision of the court on said rule. 


6. The advertisements of the marshal of the properties seized, 
three in number. 


7. The petition of the Rio Grande Railroad Company making the 

representatives of A. Gomila parties and the order of court thereon. 

These appearers show that the value of the property seized 

15 by them and advertised for sale exceeds the sum of ten thou- 

sand dollars, and, should the court grant the motion, they 

will be damaged in an amount exceeding ten thousand dollars, and 

they specially deny all the facts stated in the motion not herein 
specially admitted. 

The premises considered, these appearers pray that this hon. court 
will refuse to grant the motion made by the said P. S. Wiltz, dative 
testamentary executor. 

And they pray for general relief. 

(Signed) GEO. L. BRIGHT, 
Counsel for the Rio Grande Railroad Company. 


Filed 5th Nov., 1885. 
(Signed) T. McC. HYMAN, Clerk. 
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16 Decree Overruling, Exception, &c.,and Staying Sale, ete. Filed 5 
Nov.. 1885. 
United States Cireuit Court, 5th Circuit & Eastern Dist. of La. 
Rio GRANDE R. R. Co. ) 


US. -No. 10628. 
A. J. GomiILa & Co. { 


This cause came on to be heard on the application of P.S. Wiltz, 
Jr., testamentary executor of the succession of A. J. Gomila, to stay ; 
the sale of assets herein advertised and belonging to said succes- } 
sion—Breaux & Hall, for mover; G. L. Bright, for Rio Grande R. R. 
Co., defendant in rule—when, after hearing pleadings and evidence 
and argument of counsel, it is ordered that the exception & de- 
murrer of said Rio Grande R. R. Co. be overruled, and that the 
marshal discontinue and withdraw the advertisement of sale berein 
fixed for this day and desist from making said sale until further 
order of this court, reserving to the parties all their rights not herein 
passed upon. 

New Orleans, Nov. 5th, 1885. 

(Signed) ALECK BOARMAN, Judge. 
17 Motion for a Rehearing & a New Trial of the Motion of P. S. 
Wiltz, Dative Testamentary Executor. Entered & Filed 7th 
Novw., 1885. 


United States Circuit Court for the Eastern District of: La. 


Tue Rio GRANDE RAILROAD COMPANY ) 
v, No. 10628. 
GOMILA & Co. j 


On motion of George L. Bright, attorney for the Rio Grande Rail- 
road Company, it is ordered that P. S. Wiltz, Jr., dative testament- 
ary executor, Xc., and plaintiff in the motion herein made, show 
cause,on Wednesday, Nov. 11, 1885, at ll a. m., why the order herein 
made on oth Nov., 1885, overruling the exception and demurrer of 
the Rio Grande Railroad Company and ordering the marshal “ to 
discontinue and withdraw the advertisement herein fixed for this 
day (Nov. 5) and desist from making said sale until the further order ¢ 
of this court, reserving to the parties all their right not herein 
18 passed upoa,” should not be set aside and annulled and an- 
nulled and a rehearing granted, and why the exception and 
demurrer filed should not be maintained and the motion refused on 
the grounds— 
Ist. The court erred in overruling the exception and demurrer. 
2d. ‘The plaintiffs have the right to sell the property advertized, 
because it was seized and advertized for sale before the death of 
Gomila and his representatives were made parties after his death ; 
because the right to seize and to hold under seizure necessarily 
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gives the right to sell; because the property was seized as the part- 
nership property of Gomila & Co. 
3d. Because P. 8. Wiltz, dative testamentary executor, pretends to 
represent only an interest in the property seized, and the court 
stayed the sale of all the property seized. 
4. Because the court made the order until the further order of the 
court to stay the sale advertised for that dav, and the order 
19 should now be set aside, and there is no issue for any future 
trial and order. 
5. Because the order says “after hearing pleadings and evi- 
dence,” when in fact the motion was heard on the pleadings and 
argument and no evidence was received. 


6. Because there is no cause of complaint in the matter. 
Marshai’- Return. 


Received by the U.S. marshal Nov. 9th, 1885, and on the 11th 
day of November. LSS5, I served a true copy of within motion for 
new trial on the defendants, Gomila & Co., by handing the same to 
P. 8S. Wiltz, Jr., public administrator, dative testamentary, c., in 
person (sick in bed), at his domicil, No. 45$ Louisa street, in the 
city of New Orleans, and leaving the same in his hands. 

Returned same day. 

(Signed) R. B. PLEASANTS, 
U. 8. Marshal, 
By JNO. BAKER, 
Dep’ty U. 8S. Marshal. 


20 Rule Submitted. 
Extract from Minutes of Nov. 11th, 1885. 
U.S. Cireuit Court, Eastern District of La. 


Rro GRANDE R. R. Co. 
Us. No. 10628. 
GOMILA & Co. j 


This cause came on to be heard on the motion of the plaintiffs, 
The Rio Grande Railroad Co., to set aside and annul the order 
herein entered on the oth day of November, 1885, and to grant a re- 
hearing; and, after hearing argument of counsel, Geo. L. Bright, 
Esq., appearing for movers, Breaux & Hall for P.S. Wiltz, Jr., dative 
testamentary executriz, etc., the matter was submitted, when the 
court took time to advise. 
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21 Ans. of Executor and Prayer for Property. Filed Nov. 11th, 


LSS. 
U.S. Cireuit Court, Eastern District of La. 


Rio GRANDE R. R. Co. ) 
vs -No. 1062S. 
GOMILA & Co. 


And now into court comes P.S. Wiltz, Jr., dative testamentary ex- 
ecutor of the succession of A. J. Gomila (No. 15196, civil district court 
for the parish of Orleans), and, for answer to plaintiff’- petition of Oct. 
15, 1885, and the order thereon making this appearer a party to this 
proceeding for the purpose of enabling the said plaintiff to proceed 
under the writ of execution & to advertise & sell the property & 
effects therein seized, with respects shows— 

That said Gomila departed this life on the — day of Sept., 1SS5, 
& his succession was duly opened in the said civil district court, 
having exclusive probate jurisdiction in this parish; that this ap- 
pearer was duly appointed by said court & has qualified as dative 
testamentary executor of said Gomila & his succession, & that, act- 

ing under the orders of said court, he has caused to be made 
22 an inventory by Geo. C. Preot, notary, of the property «& 

effects of said succession, which inventory, filed Nov. 5, 1885, 
herewith exhibits as part of the appearance; that among the prop- 
erty & eflects aforesaid belonging to said succession are— 

Ist. A certain portion of ground W improvements in the 6th dis- 
trict of this city, bounded by St. Charles St., St. Patrick St., Edmund 
(Calhoun) St., and Henry Clay avenue, designated by the letter “A” 
ina sketch by J. A. De Hemecourt,d’y city surveyor, July 9th, 1872, 
& accordingly to which sketch said portion of ground measures, Am. 
measure, 160 ft. front on St. Charles St., 156 ft. 3 in. front on St. 
Patrick St., by 366 ft. 5 in. 4 lines in depth & front on Henry Clay 
avenue & 520 ft. 9 in. 1 line in depth in the line which divides it 
from the lot B, all of which more fully appears by reference to said 
inventory, wherein said property is properly appraised at $11,800. 

2d. And undivided ? interest & ownership in & to the following 

claims & judgments, to wit: 
23 The claim made by Gomilla & Co. against Culliford «& 

Clarke, in suit No. 10965 of the distriet court of the United 
States for the eastern district of Louisiana, and the judgment ren- 
dered in said suit against Culliford & Clarke and others for $9,360.97 
and interest and costs, which judgment was appealed to the circuit 
court of the United States for the fifth circuit and eastern district of 
Louisiana. On the appeal the circuit court rendered judgment 
against Culliford & Clarke & others on the 19th Kebriary, 1SS5, 
for $25,993.76, with 5 per cent. interest from 30th of June, 1885, 
until paid, and costs. From this judgment Culliford & Clarke and 
others appealed to the Supreme Court of the United States, and the 
appeal is there pending. 
The claim of Gomila & Co. against Culliford & Clarke and others 
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is for $24,559.76, with interest, at 5 per cent. per annum, from July 
9th, 1883, until paid, and costs, and is fully set forth in the 
24 libel filed in the suit of Gomila & Co. vs. Culliford & Clarke, 
No. 10965 of the United States district court for the eastern 
district of Louisiana. 

Under the alias fi. fa. : 

The judgments rendered on the 27th day of June, 1883, by the 
civil district court for the parish of Orleans, division C, in favor of 
Gomila & Co. and against John T. Milliken for $6,200, with interest 
thereon, at the rate of 8 per cent. per annum, from 27th February, 
1883, until paid, and costs of suit, with special lien and privilege on 
all the property, credits, rights, and money attached. 

The claim made by Gomilla & Co. against Kehlor Bros., gar- 
nishees, in the suit of Gomila & Co. vs. John T. Milliken, No 7967 
of the civil district court for the parish of Orleans. The claim 
made is for $6,200, interest and costs; also the judgment rendered 
by the civil district court for the parish of Orleans, division C, 
against Kehlor Bros., garnishees, in the suit of Gomila & Co. vs. John 

T. Miliken—Kehlor Br 3. —garnishees, No. 7967 of thedocket 
25 of said court, fer $4,442.17, with interest, at 5 per cent. per an- 

num, from June Sth, 1885, until paid, and costs, which judg- 
ment was rendered on 10th March, 1885, and was signed on the 
23d March, 1885. 

Now, appearers avers that at the death of said Gomila said prop- 
erty & effects were under seizure herein & constructively in the 
possession & custody of the marshal & of this hon. court; but that 
the effect of said death and the opening of the insolvent succession 
of said Gomila was to ipso facto divest this court of its Jurisdiction 
aforesaid, and to transmit in the intendment of law the said prop- 
erty & effects burdened with all the liens to which at the time of 
said death they were subjected to the said probate court for due and 
proper administration. 

And now this appearer, suggesting the said want of jurisdiction 
in this court, prays that the Rio Grande R. R. C o., by its counsel, G. 

L. Bright, Esq., and the marshal of this court be ruled into 
26 court on Saturday, the 2lst day of November, at 11 a. m., to 

show cause, if any they have, why said effects & property should 
not be delivered to this appearer as the officer of the probate court 
aforesaid, the said property to pass into his possession burdened with 
any liens in favor of plaintiff which may have resulted from its 
seizures herein, and to be received and held by said appearer, the 
executor of Gomila succession, for the purposes of administration 
under the orders of said probate court; and appearer prays that it 
may be so ordered, and for general relief. 

Nov. 10, ’S5. 

(Signed) BREAUX & HALL, 
Of Counsel. 


Marshal’- Return. 


Received Nov. 12th, 1885, by the U. S. marshal, and on the 13th 
day of Nov., 85, I served a true copy of the within rules & orders 
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on G. L. Bright, Esy., att’y for plaintiff, of handing the same to him 
in person. 
(Signed) JOHN BAKER, 
Dep'ty U. 8. Marshal. 


& on behalf of the U.S. marshal service hereof is accepted, copy 
being furnished. 
(Signed) kK. B. PLEASANTS, 
U.S. Marsnal, 
sy JNO. E. LIVEAUDAYIS, 
Dy U. 8. Marshal. 


21 Exception & Answer of Rio Grande Railroad Company. Filed 
Dee. Sth, LSS5. 


U.S. Cireuit Court for the 5th Cireuit and Eastern District of La. 


Tue Rio GRANDE RAILROAD COMPANY ) 
vs. -No. 10628. 
GOMILA & Co. { 


Now comes into court the Rio Grande Railroad Company, ordered 
to show cause, on the motion of P.S. Wiltz, Jr., dative testamentary 
executor of the succession of A. J. Gomila, why the effects and prop- 
erty described in the motion should not be delivered to the said ex- 
ecutor, and for cause shows and pleads as exception and demurrer— 


Ist. That if the said executor has any cause of action or complaint 
he cannot present the same and have the relief prayed for by a mo- 
tion and order to show cause, but should proceed by a regular ac- 
tion. 


2d. That the seizure and sale made by the company cannot be 

interrupted and stayed and enjoined or presented in the man- 

§ ner attempted by the motioner; that his proceeding should 
be by injunction on the equity side of the court. 


bo 


od. That the motion presents questions of fact and law which 
cannot be tried by the judges of the court without a jury, and this 
appearer claims a trial by jury in the ordinary way. 


1. The motion presents no cause of complaint nor of action. 


Wherefore the Rio Grande Railroad Company prays that the mo- 
tion be refused; that it be dispensed from making answer thereto, 
but should the court rule against it & dismiss this demurrer & ex- 
ception the company prays for leave to answer over, and for general 
relief. 

(Signed) GEO. L. BRIGHT, 
Counsel for R. G. R. Rh. Co. 


—e 
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Answer to the Motion of P. S. Wiltz, Jr., Executor. 


Tue Rio GRANDE RAILROAD COMPANY ) 
A. J. Gomina & Co. ( 


29 To the United States circuit court for the 5th circuit and 
eastern district of Louisiana: 


Should the foregoing exceptions and demurrer be overruled, and 
not otherwise, and defendant forced to answer these? 

The defendant in rule, The Rio Grande Railroad Company, now 
and at all times reserving all manner of benefit and advantage of 
the demurrer and exceptions filed by them and overruled by the 
court, now answer the rule of the said P. S. Wiltz, Jr., dative testa- 
mentary executor of the succession of A. J. Gomila, calling upon it, 
to show cause why the property described in the rule should not be 
delivered to said executor, answers and says: They deny all the al- 
legations in the rule except those hereinafter specially admitted. 
They answer and say— 

Ist. That on the 5th day of January, 1885, it recovered a judg- 
ment against Gomilla & Co. and Anthony J. Gomilla and Larned 

Torrey for $26,731.97 and interest thereon, at5 % per annum, 
30 from Ist January, 1884, until paid, and costs, rendered by this 
court in the suit entitled The Rio Grande Railroad Company 

vs. Gomila & Co., No. 10628. 
That on the 22d day of Jan., 1885, it issued an execution of said 


judgment, and by virtue thereof the marshal seized and advertised 


for sale a certain claim and judgment in favor of Gomila & Co. 
against Culliford & Clarke and others, more fully and particularly 
described in the advertisement hereto annexed and made part of 
this answer and marked Exhibit No. 1. 

And the company seized and advertised for sale certain claims 
and judgments in favor of Gomilla & Co. and against John T. Milhi- 
ken and Keblor Bros., more fully and particularly described. 


Exuipit No. 1. 
By United States marshal. 
United States Marshal's Sale. 


In the United States Circuit Court for the Eastern District of Louis- 
jana. 


Rio GRANDE RAILROAD COMPANY ) 
! vs. » No. 10628. 
Gomita & Co. ) 


By virtue of a writ of fi. fa. to me directed in the above- 
31 entitled suit, I will proceed to sell to the highest bidder, on 
Wednesday, the 16th day of September, 1885, at 12 o’clock m., 
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at the main entrance to the custom-house, on Canal street, in New 
Orleans, the following-described property, viz: 

The claim made by Gomila & Co. against Culliford & Clarke, in 
suit No. 10965 of the district court of the United States for the east- 
ern district of Louisiana, and the judgment rendered in said suit 
against Culliford & Clarke and others for $9,560.97 and interest and 
costs, which judgment was appealed to the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana. On the 
appeal the circuit court rendered judgment against Culliford & 
Clarke and others on the 19th February, 1585, for $23,993.76, with 
5 per cent. interest from 30th June, 1888, till paid, and costs. From 
this judgment Culliford & Clarke and others appealed to the Supreme 
Court of the United States, and the appeal is there pending. 

The claim of Gomila & Co. against Culliford & Clarke and others 

is for $24,559.76, with interest, at 5 per cent. per annum, from 
oe July 9, 1883, until paid, and costs, and is fully set forth in the 

libel filed in the suit of Gomila & Co. vs. Culliford & Clarke, 
No. 10965 of the United States district court for the eastern district 
of Louisiana. 

Seized in the above suit. 

Terms cash. 

United States marshal’s office, New Orleans, 29th day of August, 
1885. 

R. B. PLEASANTS, 


United States Marshal for the Eastern District of Louisiana. 


Exuisit No. 2. 
By United States marshal. 
United State Ss Marshal’- Nale. 


In the United States Circuit Court for the Eastern District of 
Loulsiana. 


Rio GRANDE RAILROAD CoMPANY 
vs. . No. 10628. 
GOMILA W Co. 


By writ of alias fi. fa. to me directed in the above-entitled suit, I 
will proceed to sell to the highest bidder, on Monday, the twentv- 
first day of September, 1885, at 12 o’clock m., at the main entrance 
of the custom-house, on Canal street, in New Orleans, the following- 

described property, viz: 
33 1. The judgment rendered on the 27th dav June, 1883, by 

the civil district court for the parish of Orleans, division C, 
in favor of Gomila & Co. and against John T. Milliken for $6,200, 
with interest thereon, at the rate of 8 percent. per annum, from 27th 
February, 1883, until paid, and costs of suit, with special lien and 
privilege on all of the property, credits, rights, and money at- 
tached. 
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2. The claim made by Gomila & Co. against Kehlor Bros., gar- 
nishees, in the suit of Gomila & Co. vs. John 'T. Milliken, No. 7967 
of the civil district court for the parish of Orleans. The claim 1s 
for $6,200, interest and costs; also the judgment rendered by the 
civil district court for the parish of Orleans, division C, against 
Kehlor Bros., garnishees, in the suit of Gomila & Co. vs. John T. Mil- 
liken, Kehlor Bros., garnishees— No. 7967 of the docket of said court— 
for $4,442.17, with interest, at 5 per cent. per annum, from June Sth, 
1883, until paid, and costs; which judgment was rendered on 10th 
March, 1885, and was signed on the 23rd March, 1885. 

Seized in the above suit. 

Terms cash. 
o4 United States marshal’s office, New Orleans, 9th day of 
September, 1885. 
R. B. PLEASANTS, 


United States Marshal for the Eastern District of Louisiana. 


» 


Exuipit No. 3. 
United States Marshal’- Sale. 


Rio GRANDE RAILROAD COMPANY ) 
Us. > No. 10628. 
GOMILA & Co. ‘ 


In the United States District Court, Eastern District of Louisiana. 


By virtue of two writs of fieri facias (an original and alias fi. fa.) to 
me directed in the above-entitled suit, | will proceed to sell, to the 
highest bidder, on Thursday, the fifth day of November, 1885, at 12 
o clock m., at the main entrance to the custom-house, on Canal street, 
in New Orleans, the following-described property, viz: 


1. Under the original fi. fa. 


The claim made by Gomila & Co. against Culliford & Clarke in 
suit No. 10965 of the district court of the United States for the east- 
ern district of Louisiana and the judgment rendered in said suit 

against Culliford & Clarke and others for $9,360.97 and 
oo interest and eosts, which judgment was appealed to the cir- 

cuit court of the United States for the fifth circuit and eastern 
district of Louisiana. On the appeal the circuit court rendered 
judgment against Culliford & Clarke and others, on the 19th of 
February, 1585, for $23,993.76, with 5 per cent. interest from 30th 
June, 1883, till paid, and costs. 

From this judgment Culliford & Clarke and others appealed to 
the Supreme Court of the United States, and the appeal is there 
pending. 

The claim of Gomila & Co. against Culliford & Clarke and others 
is for $24,559.76, with interest, at 5 per cent. per annum, from July 
Y, 1883, until paid, and costs, and is fully set forth in the libel filed 
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in the suit of Gomila & Co. vs. Culliford & Clarke, No. 10965 of the 
United States district court for the eastern district of Louisiana. 


2. Under the alias fi. fa. 

1. The judgment rendered on the 27th day of June, 1883, by the 

civil district court for the parish of Orleans, division C, in favor of 

Gomila & Co. and against John T. Milliken for $6,200, with 

ob interest thereon, at the rate of 8 per cent. per annum, from 

27th February,1883, until paid, and costs of suit, with special 

lien and privileges on all the property, credits, rights, and money at- 
tached. 

2. The claim made by Gomila & Co. against Kehlor Bros., gar- 
nishees, in the suit of Gomila & Co. vs. John T. Milliken, No. 7967 
of the civil district court for the parish of Orleans. The claim made 
is for $6,200, interest and costs; also the judgment rendered by the 
civil district court for the parish of Orleans, division C, against 
Kehlor Bros., garnishees, in the suit of Gomila & Co. vs. John T. 
Milliken—Kehlor Bros., garnishees—No. 7967 of the docket of said 
court, for $4,442.17, with interest, at 5 per cent. per annum, from June 
8th, 1883, until paid, and costs, which judgment was rendered on 
10 March, 1885, and was signed on the 23d March, 1885. 

Seized in the above suit. 
ol ‘Terms cash. 
United States marshal’s office, New Orleans, 19th day of 
October, 1885. 
R. B. PLEASANTS, 
United States Marshal for the Eastern District of Louisiana. 


In the advertisement hereto annexed and made part of this answer 
and marked Exhibit No. 2 respondent shows that it also seized cer- 
tain real estate in the square bounded by St. Charles, St. Patrick 
street, Edmond or Calhoun St., and Henry Clay avenue. 

That after these seizures Gomila & Co., to wit, on 27 Jan’y, 1885, 
took a rule on respondent to show cause why the seizure of the claim 
of Gomila & Co. against Culliford & Clarke should not be quashed 
and set aside. The rule was tried, and this court dismissed the rule 

and decreed that the seizure made by the Rio Grande Rail- 
38 road Company of the claim and judgment against Culliford 

& Clark and others was a good and valid seizure, and main- 
tained the seizure. | 

Respondent shows that after the seizures and pending the advertise- 
ments marked Exhibits No.1 and No. 2, and whilst all said property 
was in the actual or constructive possession of the marshal of this 
court and under the jurisdiction of this court, being there udver- 
tised for sale as aforesaid, one of the defendants in execution, viz... 
Anthony J. Gomila, died, to wit,on this 8th day of September, 1885, 
and by reason of his death the advertised sales were stayed in order 
to make his representatives parties to the proceedings and the ex- 
ecution of the judgment. 

That subsequently, to wit, on 10th October, 1885, upon a proper 
showing by petition, this court ordered as follows: 


a 
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Let Mrs. Widow Gomila, widow in community with her deceased 
husband, A. J. Gomila, and natural tutrix of her minor 
oo children, and and P.S. Wiltz, Jr., public administrator and 
dative testamentary executor of the last will and testament 
of A. J. Gomila, be, and are hereby, made parties to these proceed- 
ings, and specially fur the purpose of enabling the petitioners to 
proceed under their writ of execution to advertise and sell the 
property by them seized and as prayed for, and let notice of this 
order be given to said parties by serving copies thereof on them. 
October 10, 1885. 
(Signed) DON A. PARDEE, Judge. 


Respondent shows that on 16th October, 1885, a copy of this order 
was served on Mrs. Gomila, and on 15th Oct., 1885, a copy was served 
on P.S. Wiltz, Jr., dative testamentary executor of A. J. Gomila. 

That then the properties described in Exhibits No. 1 & No. 2 were 

readvertised for sale, as will appear by the advertisement, 
40) hereto annexed and marked Exhibit No. 3 and made a part 

of this answer, but the sale was not made because the said 
executor obtained an order staying the sale until the further order 
of the court. 

Respondent shows that the real estate seized as aforesaid is worth 
$12,000; that the claim and judgment against Culliford and Clark 
& al. is worth $24,000 and the claim against Jno. T. Milliken & 
Kehlor Bros. is worth $5,000, as will appear by the appraisement 
thereof hereto annexed and made a part of this answer, which ap- 
praisement was made as required by the laws of this State. 

Respondent alleges that the security and the making of his claim 
depends upon this court maintaining and preserving the seizures 
made as aforesaid and preserving the jurisdiction over the claim of 
respondent and the property seized as aforesaid, and, should the 

— grant the motion herein made, respondent will suffer 
4] damage to the amount of its claim, viz., $26,731.97, twenty- 

six thousand seven hundred and thirty-one dollars and 97 
cents, and interest thereon, at 5 % per annum, from Ist January, 
1884, until paid, and costs. 

Respondent annexed and makes a part of this answer— 

Ist. The judgment rendered in its favor against Gomila & Co. 

2. The original execution, and the sureties given by the marshal, 
and the process verbal of his proceedings under said writ. 

3. The alias writ of execution, and the notices given by the mar- 
shal, and the process verbal of his proceedings under said writ. 

4. The rule taken by Gomila & Co. on 27 January, 1885. 

©. The decision of the court on said rule. 

6. The advertisements for sale, marked Exhibits No. 1, No. 2, and 
No. 3. 

7. The petition of the Rio Grande Railroad Company making 

the representatives of A. J. Gomila parties, and the order of 
42 the court thereon. 

’ Sth. The appraisement of the property seized and adver- 

tised. 


d—387 
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The premises considered, respondent prays that there be judg- 
ment in its favor against the claim and prayer of P.S. Wiltz, Jr., 


dative testamentary — of thie succession of A. J. Gomila, and for 
general relief. 
(Signed) GEO. L. BRIGHT, 


Counsel for the Rio Grande Railroad Company. 


Appraiser’- Report. 
lL’. S. Cireuit Court, District of Louisiana. 


Rio GRANDE RAILROAD COMPANY ) 
Us. \ No. 10628. 
GOMILA & Co. 

The undersigned, having been duly appointed and legally qual- 
ified to appraise the property seized in the above-entitled suit, have 
performed the duties devolving upon us as such appraisers, and we 
hereby value the said property at the sum of— 


The Culliford & Clarke claim and judgment un- 


13 der original jr. fa., as announced for sale on the 
oth November, 1885, appraised at-.....--~-- $24. 000 O00 


The Kehlor Bros. claim & judgment under an alias fi. 
fa.,also announced for sale on Sth Nov., 1885, ap- 


TE No scent toon enticement siihiedinieassiiilieainas 5,000 00 
NIE occas wsients ania tcianeren seerettnts ineaee teen ee 
(Signed) DAN. A. ROSE, 

Appraiser for Plaintiff. 
(Signed) JNO. E. LIVAUDAITS, 


Appraiser for Defendant. 


UNITED STATES MARSHAL’S OFFICE, 
New Orzeans, Nov. 27th, 1885. 
I certify the above to be a true copy of the appraisement on file 
in office U.S. marshal, Ek. D. La. 
N. O., Nov. 27th, 1885. 


(Signed) JNO. E. LIVEAUDAIS, Deputy. 
44 Ch’s Madnell, sworn, says he is the duly authorized agent 


and attorney-in-fact of the Rio Grande Railroad Company, 
whose officers are now absent from the jurisdiction of this court; 
that all the allegations in the foregoing answer are true, to the best 
of his knowledge and belief; that the real estate therein mentioned 
and seized is of a value exceeding ten thousand dollars and the 
judgments and claims therein mentioned and seized are of the value, 
as he believes, fixed by the appraisers who have appraised the same 
and whose report is annexed to this answer. 

(Signed) CH’S MADNELL, 

Agent Rio Grande R. R. C. 
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Sworn to and subscribed before me, notary, at New Orleans, La., 
and in faith whereof witness my hand and official seal as a qualitied 
notary public on this Dee’b’r 7th, 1880. 

[Seal of Notary. ] 
(Signed) ANDREW HERO, Not. Pub. 


45 Rule for New Trial Refused, etc. 
Extract from Minutes of December 22d, 1886. 


Rio GRANDE R. R. Co. 
sg. > 10628. 
GoMILA & Co. 


This cause came on to be heard on the motion of the plaintiffs to 
set aside and annul the order herein entered on the 5th day of No- 
vember, 1885, and to grant a rehearing, and was argued by counsel. 
On consideration whereof it is ordered that said motion for a new 
trial be refused, and that said order overruling the exception and 
demurrer of the Rio Grande Railroad Co. and ordering the marshal 
to discontinue and withdraw the advertisement of the sale fixed for 
the 5th day of November, 1885, as aforesaid, and to desist from 
making said sale until the further order of this court, reserving to 
the parties all their right not herein passed upon, remain undis- 
turbed. 


46 Exceptions Overr ule d. 


Extract from Minutes of December 26, 1886. 


’ 


Rio GRANDE R. R. 0.) 
Ns. . No. 10628. 
GOMILA & Co. 


This cause came on to be heard on the rule taken on Nov’r 11th, 
1885, by P. S. Wiltz, Jr., dative testamentary executor of A. J. Go- 
mila, against the Rio Grande Railroad Co., to show cause why the 
effects and property described in the rule should not be delivered to 
mover—Breaux & Hall appearing for plaintiff in rule; Geo. L. 
Bright for Rio Grande Railroad Co., defendant in rule— 

And, after hearing pleadings, evidence, and argument of counsel 
for the parties respectively, the rule was submitted. 

Whereupon and upon consideration thereof it is ordered, ad- 
judged, and decreed that said rule be made absolute, and ac- 

7 cordin-ly that the effects and property described in the motion 
on file now in the possession and under the control of the 
marshal of this district be delivered to the said P. S. Wiltz, Jr., 
dative testementary executor of A. J. Gomila, as the officer of the 
probate court for the parish of Orleans, the said property to pass 
into his possession burdened with any liens in favor of plaintiff 
which may have resulted from its seizure herein, and to be and to he 
received and held by said P. 5S. Wiltz, Jr., the executor of Gomila’s 


. 
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succession, for purposes of administration, under the orders of said 
probate court, and that the costs of this proceeding be paid by the 
tio Grande Railroad Co. 


Bill of Exceptions No.1. Filed 28 Dee’b’r, 1885. 
U.S. Circuit Court, Eastern Dist. of La. 


THe Rio GRANDE RAILROAD COMPANY ) 


| vs. - No. 106° 2S. ] 
| GoMILA & Co. j 
Be it remembered that on this 26 Dec., 18585, after the court 

48 had dismissed the exceptions and demurrer herein filed by 


the Rio Grande Railroad Company to the rule of P. 8S. Wiltz, 
Ir., dative testemantary executor of A. J. Gomila, and ordered the 
said railroad company to answer, the said railroad company 
claimed a trial by jury and refused to proceed to trial without a 
jury; but the court refused it, this trial by jury, and ordered it to 
proceed to trial before the judge of the court without a jury, and to 
the said ruling and order of court counsel for the railroad company 
excepted at the time, and tender this bill of exception to the ruling 
and order of the court. 
The court refused a trial by jury because there was but one fact 
which the court thought ought to be enquired into in the pend- 
ing matter—that was as to the death of Gomila, and this fact being 


admitted in the pleadings, their [there] could be no issue of fact for a 
jury. , 
Dec. 28th, A. D. 1885. 
(Sign’d) ALEX. BOARMAN, Judge. 
49 Bill of Exceptions No. 2. Filed 28 Dec’r, 1885. 


United States Circuit Court for the Eastern District of Louisiana, 
5th Cireuit. 


THe Rio GRANDE RAILROAD ComP'y ) 
vs, > 


GOMILA & Co. 


Be it remembered that on the trial of the rule taken by P. 8S. Wiltz, 
Jr., publicadministrator and dative testementary executor of A. J. Go- 
mila, on the Rio Grande Railroad Company, which took place on Sat- 
urday, the 26th Dec’r, 1885, after the court had refused to grant the 
said R. R. company, defendant in rule,a trial by jury and excep- 
tion to the ruling of the court had been taken, the plaintiff and de- 
fendants in said “rule offered their evidence, and the court found 

and the parties admitted the facts to be— 

1. A. J. Gomila died on the 8th September, 1885, insolvent. The 
property seized was inventoried in his succession. The firm of A.J. 
Gomila & Co. was composed of A. J. Gomila and Larned Torrey, 
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50 both insolvent. The real estate was fully owned by Gomila, 
and the interest of Gomila in the partnership was three- 
quarters and that of Torrey one-quarter. 

2nd. On the 5 January, 1585, the Rio Grande Railroad Company 
recovered a judgment against Gomila & Co. and Anthony Gomila 
and Larned Torrey for $26,731.99 and interest thereon, at 5% per 
annum, from Ist Jan., 1884, until paid, and costs, rendered by this 
court in the suit entitled The Rio Grande Railroad Company vs. 
Gomila & Co., No. 10628. 

On the 22nd Jan’y, 1885, the railroad company issued an execu- 
tion of said judgment, and by virtue thereof and before the death 
of A. J. Gomila the marshal of this court seized and advertised for 
sale a certain claim and judgment in favor of Gomila & Co. against 
Culliford & Clarke and others, more fully described in the ad vertise- 
ment annexed to the answer of the railroad company, marked Ex- 

hibit No, 1. 
5] And the company also seized and advertised for sale cer- 
tain claims and judgments in, favor of Gomila & Co. and 
against John T. Milliken and Kehlor Bros., more fully and particu- 
larly described in the advertisement annexed to the answer of the 
railroad company, marked Exhibit No. 2. 

And the railroad company seized certain real estate in the square 
bounded by St. Charles St., Edmund or Calhoun streets, and Henry 
Clay avenue, belonging to A. J. Gomila. All these seizures were 
made before the death of A. J. Gomila. 

After these seizures were made Gomila & Co. took a rule on the 
railroad company to show cause why the seizures of the claim of 
Gomila & Co. against Culliford and Clarke should not be quashed 
and set aside. ‘The rule was tried, and this court dismissed the rule 

and decreed that the seizures nade by the Rio Grande Rail- 
52 road Company as aforesaid were good and valid seizures, and 
maintained them. 

After the seizures and pending the advertisements marked Ex- 
hibits No-. 1 and 2, and which said property was in the possession 
of the marshal of this court, the said A. J. Gomila died, viz., on Sth 
Sept., 1885, and by reason of his death the advertized sales were 
stayed in order to make his representatives parties to the proceed- 
ings of the execution of the judgment. They were made parties by 
an order made on the 10th October, 1885, which is as follows: 


“Let Mrs. Widow Gomila, widow in community with her de- 
ceased husband, A. J. Gomila, and natural tutrix of her minor 
children, and P. 8. Wiltz, public administrator and dative testa- 
mentary executor of the last will and testament of A. J. Gomila, be, 
and are hereby, made parties to these proceedings, and specially for 

the purpose of enabling the petitioners to proceed under their 
53 writ of execution to advertize and seli the property by them 

seized and as prayed for, and let notice of this order be given 
to said parties by serving copies thereof on them. 

October 10th, 1855. 

(Signed) 


DON A. PARDEE, Judge.” 
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On the 16th Oct., 1885, a copy of this order was served on Mrs. 
Gomila, and on the 15th Oct., 1885, a copy was served on P.S. Wiltz, 
Jr. 

| Then the properties described in Exhibits No-. 1 & 2 were read- 

| vertised for sale. The judgment against Culliford & Clarke was ap- 

praised at $24,000, and the claim against John T. Milliken and 

Kehlor Bros. at $5.000. 

Upon these facts the counsel for the Rio Grande Railroad Com- 
pany asked the court to find in favor of the railroad company and 
against the claim and prayer of the said P. 8. Wiltz, Jr., dative 

testemantary executor of A. J. Gomila; but the court re- 
54 fused so to find and found in favor of said Wiltz, executor, 

and rendered judgment in his favor. To the finding and rul- 
Ing of the court counsel for the railroad excepted at the time, and now 
tenders this bill of exception for the signature of the court, after sub- 
mitting it to counsel for the said P. S. Wiltz, Jr., tes’ty executor, 
and the bill of exception is now signed as sealed. 

Approved. 

(Signed) BREAUX & HALL, For Ex’r. 


< 
omy 


The court, on admission of parties, found the facts as stated in the 
bill, but the court did not think any of the facts admitted should 
have been heard or considered, except the fact that the defendant, 
Gomila, died before the sale day. The court is of the opinion that, 
the death of Gomila being made known to the court, the sale should 
not be made and the property then under seizure by the marshal 
should be turned over to the administrator. 

Dec. 28th, A. D. 1885. 

(Signed) ALECK BOARMAN, Judge. 


DO Judgment. 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. November Term, 1885. 


New OrveEAns, SATURDAY, December 26th, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Rro GRANDE R. R. Co. 
vs. ~# 10628. 
GOoMILA & Co. 


This cause came on to be heard on the rule taken on Nov. 11th 
1885, by P. S. Wiltz, Jr., dative testamentary executor of A. J: 
Gomila, against the Rio Grande Railroad Co. to show cause why the, 
effects and property described in the rule should not — delivered to 
mover— 

Breaux & Hall appearing for plaintiff in rule; Geo. L. Bright for 
Rio Grande Railroad Co., defendant in rule— 

And, after hearing pleadings, evidence, and arguments of counsel 
for the parties respectively, the rule was submitted. 
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Whereupon, and upon consideration thereof, it is ordered, ad- 
judged, and decreed that said rule be made absolute, and ac- 
o6 cordingly that the effects and property described in the 
motion on file now in the possession and under the control of 
the marshal of this district be delivered to the said P. S. Wiltz, Jr., 
dative testementary executor of A. J. Gomila, as the officer of the 
probate court for the parish of Orleans, the said property to pass 
into his possession burdened with any liens in favor of plaintiff 
which may have resulted from its seizure herein,and to be received 
and held by said P. 8. Wiltz, Jr., the executor of Gomila’s succes- 
sion, for purposes of administration under the orders of said probate 
court, and that the costs of this proceeding be paid by the Rio 
Grande Railroad Co. 
Judgment rendered Dec. 26, 1885. 
Judgment signed Jan’y 2, 1886. 
(Signed) ALECK BOARMAN, Judge. 


o7 Petition for Writ of Error. Filed Jan’y 6th, 1886. 


Tue Rio GRANDE RAILROAD COMPANY 
v8. + 10628. 
GOMILA & Co. 


To the United States circuit court for the 5th circuit and eastern 
dist. of Louisiana : 

The petition of the Rio Grande Railroad Company, the plaintiffs 
in the above-entitled suits, shows— 

That on the 5th Nov., 1885, judgment was rendered against them 
and in favor of P.S. Wiltz, Jr., dative test’y executor of A. J.Gomila, 
whereby “ it is ordered that the exception and demurrer of said Rio 
Grande Railroad Company be overruled, and that the marshal dis- 
continue and withdraw the advertisement of sale herein fixed for 
this day and desist from making said sale until the further order of 
this court, reserving to the parties all their rights not herein passed 
upon. 

That on the 22d day of Dec., 1885, judgment was rendered order- 

ing that the motion for new trial be refused, and that said 
58 order overruling the exception and demurrer of the Rio 

Grande Railroad Company and ordering the marshal to dis- 
continue and withdraw the advertisement of the sale fixed for the 
5th day of November, 1885, aforesaid, and to desist from making 
said sale until the further order of this court, reserving to the par- 
ties all their right not herein passed upon, remain undisturbed. 

That on the 26th Dec., 1885, judgment was rendered as follows: 

It is ordered, adjudged, and decreed that said rule be made abso- 
lute, and accordingly that the effects and property described in the 
motion on file, now in the possession and under the control of the 
marshal of this district, be delivered to the said P.S. Wiltz, Jr., 
dative testamentary executor of A. J. Gomila, as the officer of the 
probate court for the parish of Orleans, the said property to pass 
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into his possession burdened with any liens in favor of plain- 
59 tiff which may have resulted from its seizure herein, and to 

be received and held by said P. 8. Wiltz, Jr., the executor of 
Gomila’s succession, for purposes of administration under the orders 
of said probate court, and that the costs of this proceeding be paid 
by the Rio Grande Railroad Co., which said judgment was signed 
Jan’y 2d, 1885. 

And, on further, that your petitioners are aggrieved by said final 
judgments, and they believe there is error therein to their prejudice. 
They pray that they be granted a writ of error from said judgments, 
to operate as a supersideas, returnable to the Supreme Court of the 
United States on the second Monday of October, 1886, and, as the 
law directs, upon their giving bond and surety in an amount to be 
fixed by the court and according to law; that P.S. Wiltz, Jr., dative 
testamentary executor of A. J. Gomila and the defendant in the writ 

of error, be cited to answer the writ according to law. 
60 And your petitioners pray for general relief. 
(Signed) GEO. L. BRIGHT, 
Counsel for Pet’rs. 


Order. 


A writ of error, to operate as a supercedias, is allowed herein as 
prayed for, returnable to the Supreme Court of the United States 
on the second Monday of Oct., 1886, upon the plaintiffs in error 
furnishing bond, with good and solvent surety, in the sum of five 
hundred dollars, conditioned as the law directs. 

New Orleans, Jan. 6, 1886. 

(Signed) ALECK BOARMAN, Judge. 
61 Know all men by these presents that we, Rio Grande Rail- 

road Company, as principal, Charles Madnell, as surety, are 
held and firmly bound unto P.S. Wiltz, Jr., dative testementary 
executor of A. J. Gomila, and unto all persons in interest, in the full 
and just sum of five hundred dollars, to be paid to the said P.S. 
Wiltz, Jr., dative testementary executor of A. J. Gomila, his certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this seventh day of January, in 
the year of our Lord one thousand eight hundred and eighty-six. 

W hereas lately, at a circuit — of the United States, fifth judicial 
circuit, holding sessions in and for the eastern district of Louisiana, 
in a suit depending in said circuit court, wherein The Rio Grande 
Railroad Company are plaintiff- and Gomila & Co. are defendants, 
No. 10628, and in which final judgment was rendered against them 
and in favor of P. S. Wiltz, Jr., dat. test’y executor of A. J. Gomila, as 
set forth in the petition for a writ of error, & the said Rio Grande 
Railroad Company having obtained a writ of error and filed a copy 
thereof in the clerk’s office of the said circuit court to reverse the 
judgment in the aforesaid suit,and a citation directed to the said P. 
S. Wiltz, Jr., dative testamentary executor of A. J. Gomila, citing 
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and admonishing him to be and appear at the Supreme Court of 
the United States to be holden at Washington the second Monday 
of October next: 

Now, the condition of the above obligation is such that if the 
said Rio Grande Railroad Company shall prosecute this writ to effect 
and answer all damages and cost if they fail to make their plea good, 
then the above obligation to be voi’; else to remain in full force 
and virtue. 


(Signed) RIO GRANDE RAILROAD CO., 
By their counsel, G. L. BRIGHT. L. Ss. 
(Signed) CHAS. MADNELL. a * 


Sealed and delivered in the presence of— 
(Signed) H. J. CARTER, 


235 Magazine St., New Orleans, La. 


62 | Endorsed :] No. 10628. United States circuit court, eastern 

district of Louisiana. Rio Grande Railroad Company vs. Go- 
mila & Co. Bond for writ of error. Filed Jan’y 8, 1886. (Signed) 
EK. R. Hunt, clerk, by H. J. Carter, deputy. 


Unitep States OF AMERICA, om 
Eastern District of Louisiana, | * 


Personally appeared Charles Madnell, who, being duly sworn, de- 
poses and says that he is the surety on the within bond; that he 
resides in New Orleans, and is worth the full sum of five hundred 
dollars over and above all his debts and liabilities and property 
exempt from execution. 

(Signed) CHAS. MADNELL. 


Subscribed and sworn — before me this 8 day of Jan’y, 1886. 
[Seal of Court. ] 
(Signed) H. J. CARTER, 
Dep'ty Clerk U. 8. Circuit Court, 
Eastern District of Louisiana. 


Approved Jan’y 9th, 1886. 
(Signed) ALECK BOARMAN, Judge. 


63 Unrrep STaTEs OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 
CLERK'S OFFICE. 

I. Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 61 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, 
together with all the evidence adduced, on the trial of the rule of P. 8. 
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96 THE RIO GRANDE RAILROAD CO. VS. P. 8. WILTZ, JR., &€. 
Wiltz, dative testamentary executor, &c., filed Nov. 5, 1885, in the 
ease of Rio Grande Railroad Co. vs. Gomila & Co., No. 10628 of the 
docket of the said court. 


Witness my hand and the seal of said court, at the city of New 
Orleans, this 17 day of July, A. D. 1886. 
Seal U.S. Circuit Court for the'dth Circuit & } 
{ Eastern District of La. } 


kK. R. HUNT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is 
signed to the above certificate as clerk of the circuit court of the 
United States for the fifth circuit and eastern district of Louisiana, 
was, at the time of signing said certificate and is now, the clerk of 
said court; that said certificate is in due form of law, and that full 
faith and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 17th day of July, A. D. 1856. 

EDWARD C. BILLINGS, Judge. 


64 Unirep STatres OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit 
and holding sessions for the eastern district of Louisiana, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said cireuit court, before 
you or some of you, between The Rio Grande Railroad Company 
and P. 8. Wiltz, Jr., dative testamentary executor of A. J. Gomila, 
the nature of which is more particularly set forth in the petition 
for writ of error herein filed by the Rio Grande Railroad Company, 
a manifest error hath happened, to the great damage of the 
said Rio Grande Railroad Company, as by its complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceeding aforesaid being Inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
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said Supreme Court of the United States, this 8 day of January, in 
the year of our Lord one thousand eight hundred and eighty-six. 


j Seal U.S. Cireuit Court for the 5th Cireuit & i] 
l Eastern District of La. ; 


E. R. HUNT, 
Clerk of the United States Circuit Court for the 
Eastern District of Louisiana. 


65 [Endorsed :] United States circuit court. No. 10628. Rio 
Grande Railroad Company versus Gomila & Co. Writ of 
error. Filed Jan’y 8th, 1886. E. R. Hunt, clerk. 


66 THe Unirep States OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to P. S. Wiltz, Jr., dative testa- 
mentary executor of A. J. Gomila, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
the Rio Grande Railroad Company is plaintiff in error and you are 
defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said Rio Grande Railroad Company, as 
in said writ of error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 9 day of January, in the 
year of our Lord one thousand eight hundred and eighty-six. 


ALECK BOARMAN, Judge. 


67 [Endorsed:] R. United States circuit court, eastern district 
of Louisiana. No. 10628. Rio Grande Railroad Company, 
plaintiff in error, vs. P.S. Wiltz, Jr., dative testamentary executor 
of A. J. Gomila, defendant in error. Citation. No.—. U.S. cir- 
cuit court, eastern district of Louisiana. Filed Jan’y 12, 1886.  E-. 
R. Hunt, clerk. | 
Marshal's Return. 


Received Jan. 9, 1886, by the U.S. marshal, and on the llth day 
of January, 1886, I served a true duplicate of this original citation 
on P.S. Wiltz, Jr., dative testamentary executor of A.J. Gomila, by 
handing the same to him in person & leaving the same in his hands 
in the city of New Orleans. Returned Jan’y 12, 1886. 

R. B. PLEASANTS, 
UL. 8S. Marshal, 
By JOHN BAKER, 
Dep'ty U. S. Marshal. 


John Baker, being duly sworn, doth depose and say that he is a 
duly qualified deputy of R. B. Pleasants, U.S. marshal for the east- 


Hs 


‘} 
wii 
, 
= 
>?) 
()\9 
{ 


, ; 
’ , } 
(Te 
rij 
’ ii? 
i 
e at 
| 
| 
™ F s 


, 
‘ 
) 
’ 
’ ‘ 
¢, 
; 


rs 
I? 

. 
tes 


; 
— 
‘ 
L/ 
7 


‘19 8 

a ' 

. 

Cit] 
,v,?r, 

aera 
‘ 


—— 


) a 


* 
f ¢«)} \ 
e 
{ 
’ ’ 
st ai 
' 
Aad 
; 
; 
' 
a. | 
. 
‘ 
? 
fy, 
; 
; 
' 
; 
i 
: 
; 
b 
. 
‘ 


pa a eR 


= ryviicg iiL- rmove =f Tf d Wiis 
; 
. i ° . . 
JOTIN BAKER 
, 1 " , , | 
~ j , i «]; \ ()] all | 7 raair’\ 
| LRTER 
2.4 Ser 
f kastern Dist / 
ted = Atatcs 
7 ‘ fi. "La ; 
‘ sia ’ . 
‘ . | ‘ 
\ itd) - ' j ‘ |); ' 
Defendant in Erro 
~ ¢ ; - 1 " ‘ oe te " . 
()] ; ( ) 
’ 
- | 
3 , ‘** t ’ ’ 
> & : ‘ ‘ ~ 
’ , 
ed by rule instead of 
i i ‘ i i " » ‘ ' 
rs Fy goer? , F , _ 
s* + . > 
~ Li} brope ' ‘)} \ 
i 
‘ = i > ' . ; ‘ , 
a : 7 it 
} ' ror f |’ ~ \I ’ 
i ‘af 7 ae ’ +} 
Vexecutor, as th hmicer 
S| , 
Under thie Orders Of the 
+ > ‘ 4 > 
L. BRIGHT, 
) << ’ 
I; { i" afi ( piiegoey ir 
’ . 4 , , = 
~s ; 14" 
i il miw. a ( ommer- 
ISS6, Ocet’r tern NO 
? ‘ 
mnpany, Pp lt In error, 
cr, & Assignment o 
. ee ' a. 
S. Filed Oct. S, 1886 
< No. 387. TI 
{} Ors at t J 
, , 
rror, r. i wee or 


A ee me 


SUPREME COURT OF THE UNITED STATES 


No. 387. 


THE RIO GRANDE RAILROAD COMPANY, 
PLAINTIFFS IN ERROR, 
versus 
A. J. GOMILA & CQ. 
P. S. WILTZ, Pustic ApDMINISTRATOR AND DATIVE 
TESTAMENTARY xeEcuTOR or A. J. Goma, 


DEFENDANT IN ERROR. 


— en ~ - - - - ee atic 


In Error to the Circuit Court of the United States for 
the 5th Circuit and Eastern District of Louisiana. 
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BRIEF FOR THE PLAINTIFFS IN ERROR. 


ietiliastentetiensn oo tiie 


GEO. L. BRIGHT. 
Nov., 1889. 


TY. H. Thomason, Printer, New Orleana. 
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Court for the Fifth Cireuit and Eastern District of 
Louisiana, issued execution and seized a claim and 
judgment in favor of Gomila & Co. against Cualliford 
& Clark, pending On appeal from the Circuit Court to 
the United States Supreme Court, and seized also a 
claim and judgment in favor of Gomila & Co. against 
Milliken and Kehlor Bros., pending on appeal to the 
Supreme Court of the State of Louisiana, and also, a 
piece of real estate situated in the City of New Orleans. 
The property seized except the real estate was adver- 
tised by the Marshal for sale. Pending the advertise- 
ment, and before the day of sale, Gomuila, of the firm 
of Gomila & Co., died; the sale was not made on the 
day advertised because of the death of Gomila. The 
representatives of Gomila were made parties to the 
proceedings under the execution. The sale was 
readvertised. 

Before the dav of sale, see Bill of Exceptions No. 2, 
pp. 20-22, P.S. Wiltz, Public Administrator, and as 
such Dative Testamentary Executor of A. J. Gomila, 
ruled the Rio Grande Railroad Company to show 
cause why the Marshal should not discontinue and 
withdraw the advertisement of sale, and desist from 
making the sale as advertised, p. 1. 

To this rule, the Railroad Company pleaded, p. 2: 

Ist. That Wiltz, executor, cannot proceed bv rule, 
but must proceed by an original action, by bill in 
equity, on the equity side of the Court. 


2d. That if he can proceed by rule, and the issue 
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be within the jurisdiction of the Law Side of the Court, 
then Railroad Company is entitled to a trial by jury. 

When the exception was overruled the Railroad 
Company answered, and contended that the property 
seized, Was seized and advertised for sale before the 
death of Gomila, was in the custody of the Court, and 
Within its jurisdiction at the time of his death, and 
should not be transferred to the Probate Court of the 
State for administration. 

Upon a hearing the Cireuit Court ordered that the 
exception be overruled, and the Marshal discontinue 
and withdraw the advertisement of sale herein fixed 
for this dav, and desist from making said sale until 
further order of the Court, reserving to the parties 
all their rights not herein passed upon, p. 8. 

This order was made to postpone the sale which 
was fixed for the same day as the rule. Subse- 
quently on another rule, p. 10, being taken by the 
executor to show cause why said effeets and property 
should not be delivered to him, burdened with any 
liens in favor of plaintiff which may have resulted 
from its seizures herein, and to be received and held 
by said executor for the purpose of administration 
under the orders of the Probate Court, p. 10, and 
the Cireuit Court, pp. 22, 25, ordered, adjudged and 
decreed, that the rule be made absolute and accord- 
ingly that the effects and property described in the 
motion on file now in the possession and under the 
control of the Marshal of this District, be delivered to 
the said P. 8. Wiltz, Jr., Dative Testamentary Executor 
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Courts to enforce a judgment against persons and 
property, by any process which the Acts of Congress 
empower them to use, cannot be impaired by injune- 
tions issued from State Courts of concurrent juris- 
diction, in litigation there commenced subsequent 
to the exercise of jurisdiction on the part of the 
National Courts.” 7 Abbott's U. S. Practice, marginal 
p. 226. Riggs vs. Johnson County, 6 Wall. 166. In 
Riggs vs. Johnson County, Riggs applied for a man- 
damus to compel the defendants, as the supervisors of 
the County, to assess a tax upon the taxable property 
of the County to satisfy the judgment described in 
the transcript. They appeared and alleged that they 
had been enjoined by the State Court not to assess the 
tax. The Court said, p. 187, process subsequent to 
judgment is as essential to jurisdiction as process an- 
tecedent to judgment, else the judicial power would be 
incomplete and entirely inadequate to the purposes for 
which it was conferred by the Constitution. The Court 
made the mandamus peremptory, and disregarded the 
attempt of the State Court to contest the execution of 
a judgment rendered by the United States Court. 

We cite this case to show that to interfere with 
the execution of a judgment rendered by the United 
States Court, is to interfere with the jurisdiction of 
that Court. 

The counsel for the motioner contends that the 
Probate Court of the State alone has the right to sell 
the property of Gomila, and this because the law of 
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Louisiana is, that a Probate Court alone can order the 
sale of succession property, and distribute the proceeds. 

If Louisiana can divest the United States Court of 
jurisdiction in matters of succession, she may divest 
it in any other matters. She can by creating special 
jurisdiction over particular class of cases, and to that 
extent exclude the jurisdiction of the United States 
Courts. She can control and destroy the jurisdiction 
of the United States Courts. Suppose she should 
require all aetions of partitions to be brought in the 
State Court, would the judicial power of the Circuit 
Court be controlled by the State? If not, then the 
law of Louisiana which requires that the property of a 
deceased person be administered by the Probate Court, 
cannot divest the United States Courts of its acquired 
jurisdiction before the death of the partv—if it could, 
this would make the United States Court subordinate 
to the State Court. 

It cannot be so—the property of Gomila was seized 
and advertised before his death—the Court has juris- 
diction of it. The motion now is made to stay the 
sale, and let the State Court administer the property, 
but that the Marshal hold on nevertheless to the 
seizure, thus presenting the ridiculous and absurd 
spectacle of the State and the United States Courts 
exercising jurisdiction at one and the same time over 
the same thing. 

The rule is, that whenever property has been seized 
under judicial process, the property is to be considered 
as in the custody of the Court, within its jurisdiction; 
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and no other Court has a right to interfere with that 
possession, unless it be some Court which may have a 


direct supervisory control over the Court whose pro- 
cess has first taken possession, or some superior juris- 
diction in the premises. J Abbott's U. S. Pr., Sec. 46; 
Wallace vs. MeConnell, 1s Hlow. 157; Riggs vs. Johnson 
County, 6 Wall. O14; Bell vs. Ohio Life and Trust Co., 
1 Biss. 20: Devisser vs. Blackstone. 6 Blatehf. 235: Fox 
us. He mp fie ld R. R. Co. 2 Abb. U.S. Jaz: United States 
vs. The Reindeer, 2 Cliff. 54; The Skylark, 2 Biss. 251; 
Buck ve. Colbath, 3 Wall. 334. 

In Collier vs. Stanbrough, 6 How. I4, the question 
relative to probate matters for the first time came 
before the Supreme Court. In that case the judg- 
ment Was obtained against the administrator after the 
death of the defendant, and the seizure of the property 
was made after the property was under administration 
in the Probate Court, after the Probate Court had it 
under its jurisdiction. In the case before the Court, 
the judgment was rendered and the seizure was made 
and the property was advertised during the lifetime 
of the defendant. At his death and till now, this 
Court was vested with jurisdiction of the property, 
and the State Court has never been vested with juris- 
diction, for the two Courts cannot be vested with 
jurisdiction at the same time. 

In that case a judgment was obtained against David 
Stanbrough, as curator of the succession of Jesse 
Harper, deceased, by the Farmers’ Bank of Virginia; 
an execution issued; three mortgage notes were seized 


be 


and sold to Lewis A. Collier by the Marshal. The 
notes were not appraised. 

Josiah Stanbrough, claiming to be the owner of the 
notes acquired by him from the curator, took out an 
order of seizure and sale on the notes. Collier, who 
had purchased them, enjoined him. Josiah Stan- 
brough answered, averring that the property of the 
succession of Harper, whilst administered in the Pro- 
bate Court of Louisiana, could not be legally subjected 
to any writ of execution from the Federal Courts, p. 16. 
The Court decided the cause upon want of appraise- 
ment of the notes, and forebore touching the delicate 
qestion as to whether the United States Court had the 
right to seize and sell property after the State Probate 
Court had it under its administration, and was vested 
with jurisdiction. 

The “delicate question” was the fact the State Court 
had the property under its jurisdiction before the 
judgment was rendered—before the seizure was made. 

In Dupuy vs. Bemiss, 2 La. An. 510, it appeared 
that Claudius Gibson died; Davis was appointed ad- 
ministrator of his succession, and took possession of 
his effects. Before Claudius Gibson died, Tobias Gib- 
son, of Kentucky, had obtained in the State Court a 
judgment for $33,100 against him and seized his 
property, but had not advertised it for sale. 

To avoid the State law which would send him to the 


succession for his debt secured by the seizure, Tobias 
Gibson filed his petition in the Circuit Court of the 
United States for the 5th Circuit and District of Lou- 


ee 


ee 
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isiana, in which he alleged the recovery of this judg- 
ment, and that under an execution issued on said 
judgment, a seizure had been made of certain slaves 
and movables, described in the return of the execu- 
tion, which was madeafter the death of Claudius Gib- 
son, Without selling any portion of the property seized. 
It was alleged that Davis, curator of the succession of 
Claudius Gibson, had taken charge of the estate of the 
deceased, and particularly of the property mentioned 
in the return of the execution. Executory process is 
asked against the property seized as aforesaid for the 
payment and satisfaction of the judgment, and the 
petition concludes with a prayer for general relief. 
An order for the seizure and sale of the property de- 
scribed was made by the Judge, which was executed 
by the seizure and advertisement for sale of the slaves 
by the Marshal. 

Davis, administrator, enjoined the order, on the 
ground of the pending administration of the succession, 
the consequent injury to other creditors, whose rights 
to be paid will be sacrificed by the appropriation of 
the property seized to the exclusive payment of To- 
bias Gibson’s claim. 

The Court said: 

“1. The most important question to be determined 
relates to the jurisdiction of the court under which the 
sale was made. ‘The case arising before the present 
organization of the Courts of this State, the jurisdic- 
tion of the Court of Probate, referred to, is that which 
existed previous to the adoption of the present Con- 
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stitution. The proposition is, that the Circau® Court 
of the United States had no jurisdiction to order the 
sale of the property of a succession while under ad- 
ministration and under the superintendence and au- 
thority of the Probate Court. This principle is not 
only maintained in argument, with evident con- 
viction on the part of the counsel, but has had, to a 
certain extent, the supportof authority. If it be true, 
it is most important in its operation on the judicial 
power of the Courts of the United States, as well as 
on that of the States, and presents one of the most 
serious questions which a court can be called upon to 
determine. 

“The Cireuif Courts of the United States have cog- 
hnizance, in concurrence with the Courts of the States, 
of all suits of a civil nature, at common law or in 
equity, where the matter in dispute exceeds $500, 
between the parties designated by law under the Con- 
stitution of the United States. The latter, in creating 
the judicial power, intended it to extend to all cases in 
law and equity whenever it had jurisdiction over the 
persons. And it seems to conflict with this power 
that a State, by creating a special jurisdiction over 
particular classes of cases, should to that extent ex- 
clude the jurisdiction of the Courts of the United 
States. Let us suppose that actions of partition were 
required to be brought before a particular court, and 
that no other court could, by a State law, take juris- 
diction of them; would the judicial power vested in 
the Circuit Courts of the United States be affected by 
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such a limitation of jurisdiction? The most obvious 
Impression produced by a consideration of the Con- 
stitution of the United States and the laws made un- 
der it for the organization of the judicial power, cer- 
tainly is, that whenever the Courts have jurisdiction 
by reason of the person, their jurisdiction (ratione ma- 
terix) extends to all cases in law and equity, within 
the pecuniary amount by which it is limited.” 

In that case the Court considered all the arguments 
used in this cause by the plaintiff in rule, and decided 
that the fact of a succession being under administra- 
tion in a Court of Probate, as constituted under the 
judicial organization existing anterior to the Constitu- 
tion of 1845, could not deprive a Cireuit Court of the 
United States of jurisdiction, and it held that property 
seized before the death of the defendant in execution, 
could be sold by the Marshal, and should not be 
transferred to the jurisdiction of the State Court to be 
administered and distributed in the matter of the 
succession. 

The learned counsel for the motioner replied to 
this decision by saying, that the claim of Tobias Gib- 
son was a mortgage claim, and therefore the United 
States Court had authority to foreclose the mortgage. 
To us, it is immaterial whether it was or not, for we 
think it is the fact that the Court was first seized of 
jurisdiction that is to decide the question, not the 
nature of the debt. 

But the claim of Tobias Gibson was not one secured 
by mortgage. He never had a mortgage. He claimed 
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NO right bY virtue of any mort. Sage. He Claimed the 

JUrisdies tion of this Court. becaus he was a Cltizen of 

Kent lucky, and the right to se]] Without INterference 

from the State Ourt, because hehad made the Sclzure 

before the death of the def fendant. We h: ive examined 

_ ranscript in the —— Court of the State, No. 9 
52. “, Dupuy Vs. Bemiss. and the fig ‘tis as we have stated 

i. have ex. IMIined < record in the ¢ Clerk’s Office 

Of this ¢ ourt, No, 87 I, Tobi: 48 Gibson vs. Dayjs. Curator, ~ 


me 


and the factis ac We have Stated jt. In that Case Tobias 
Gibson Obtained 4n Order to sel]. "Upon the fae. ‘t that he 
had recovered a Pee aries and made a Seizure. and 


the defendant had died before the sale. Thee ourt 

sranted him the Order, and the State Supreme ( ourt, 

In Dupuy y s. Bemiss. 9 La. An. O10, decided th. It the 
Cireuit @ Ourt of the United States was Vester] With ju- Al 
risdiction. and rightfully Proceeded With the Sale. | 
Eustis, J. in his Statement of facts, does not say 
that Tobias Gibson Claimed bY Virtue of a Mortgage, 

Gibson asked f for ELCC ulory P/'OCEeS8s. and our le ‘“rned Op- Jy 
Ponent thinks he must have had t Mortgage, Not so. 


Executory Process. Which js “n order to Sei], issues 
Whenever the Party hag a Privilege, Code of Practice 
of La., 136-737. Gibson Claimed the rgeht bY virtue , 
Of his jJudeme Nt and Seizure. Wheneyy T, In that " 
decision. the word Mortgage is y- ed by the Chief + 
Justice. he does NOt Mean to apply it to the claim of 

Tobias Gibson. but to that of Hunt. A carefy] read- 

ing of the decision Shows it. + i 
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In Erwin vs. Lowry, 7 How. p. I81, this Court said, 
speaking of Dupuy vs. Bemiss: 

“We accord to this adjudication our decided appro- 
bation.” 

In Hyde vs. Stone, 20 How. p. 175, the Court said: 
But this Court has repeatedly decided that the juris- 
diction of the Courts of the United States over con- 
troversies between citizens of different States cannot 
be impaired by the laws of the State which prescribe 
the modes of redress in their Courts, or which regu- 
late the distribution of their judicial power. In 
many cases, State laws form a rule of decision for the 
Courts of the United States, and the form of proceed- 
ings in these Courts have been assimilated to those 
of the States, either by legislative enactment or by 
their own rules. But the Courts of the United States 
are bound to proceed to judgment and to afford re- 
dress to suitors before them, in every case to which 
their jurisdiction extends. They cannot abdicate 
their authority or duty in any case in favor of another 
jurisdiction. Suydam vs. Broadnar, 14 Pet. 67; 
Union Bank vs. Jolly, Admr., 18 How. 509. 

In Freeman vs. Howe et al., 24 How. 454, the princi- 
ple established is, where the Federal Court has first 
acquired jurisdiction, the State Court cannot inter- 
fere with it, and the Court said, “as it respects the 
effect to be given to the processes of the Courts, 
whether State or Federal, the subject was so fully and 
satisfactorily examined in the case of Taylor et al. 
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VS. Carry], 20 How. 583, the last of the series on the 
subject, we need only refer to it.” 
Our opponent relies on the case of Yonley vs. La- 


vender, 21 Wall. p.277. Inthatcase it was held where 


astatute of a State places the whole estate, real and 


personal, of a decedent within the custody of the 
Probate Court of the County, so that the assets may 
be fairly and equally distributed among creditors, 
without distinction, as to whether resident or non- 
resident, a non-resident creditor may get a judgment 
ina Federal Court against the resident executor or 
administrator, and come in on the estate according 
to the law of the State, for such payment as that law, 
marshalling the rights of creditors, awards to debtors 
of his class. But he cannot, because he has obtained 
a judgment in the Federal Court, issue execution and 
take precedence of other creditors who have no right 
to sue in the Federal Courts; and if he do issue exe- 
cution and sell lands, the sale is void. 

The case is not applicable, no property had been 
seized by the Federal Court before the death of the 
defendant in execution. The seizure was made after 
the State Probate Court had taken possession of 
the property, and had acquired jurisdiction. The 
suit was instituted against the administrator and 
judgment was obtained against him, and on execution 
issued against him, property under administration 
was seized and sold. The property was then under 
the jurisdiction of the State Court, and the Federal 
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Court was taking from the State Court the property 
and the yirisdiction. 

In this case the judgment was rendered against 
Gomila in his lifetime, the property was seized and 
advertised for sale before his death; and the attempt 
is now made to take the property from the Federal 
Court, and to deprive that Court of its jurisdiction, 


and to deliver the property to an executor, and divest 
the jurisdietion of the Federal Court to vest it in the 
State Court. 

We respectfully submit we have shown that the 


Circuit Court was not divested of jurisdiction of pro- 
perty seized under an execution, and advertised for 
sale before the death of Gomila, by his death, and 
that the Marshal should proceed and sell the pro- 
perty. 
Respectfully submitted, 
GEO. L. BRIGHT. 

Nov., 1889. 


eee ae 
JAMES. H. Mc KENNE' 
CLERK, 
. et, ie 


a 
hs 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


No. 113. 


THE RIO GRANDE RAILROAD CO., PLANTIFF LIN Error, 
versus 


Pr. Ss. WILTZ, Dative TeESTAMENTARY EXecuTOR ESTATE OF A. 
J. GOMILA, EY. ALS., DEFENDANT IN ERROR. 


STATEMENT AND BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


te ae x . a ee F 
fs germ ee Se, q eye. : wes ag . 
; 3s < o, 1h we rt Ee Pa atled rw a ae 
; ie .— ce ig ee gt: “ ste ® 
: eg “iy ge “<4 4 he ae = dein c. fx. ae 
Bea ae ome oa * Se < ee: 2 we h. 5 ie - 
¢ pe dee i Z i a a 4 Z 4 m4 ? 
et Ss 4 _yleee 29 J ' : é d : ; ies 
eee as aa 2 “ ear ‘ E .. 2 —. a ban 
” m ee Se ae 2 ye? Ne ee ‘if Aire 
om VE Pe es : 1 Pee S ian ‘ 
Ris 3 : 


GUS. A. BREAUX, 
of Counsel for Executor Estate J. A. Gomila, 
New Orleans. October, 1889. 


4 * -4u ae ee 
32 ee tg" Big BF 


“ a — “ - ne memcmmencmnn Ce a A RE EE i ant en 


A. W. Hyatt, Printer and Stationer, 73 Camp st., N. O.—47466 


on 


‘i 


> 
- 
“~ 
* 
eS “, | 
tinmning, : é % 
R< * 
a ” 
« 
oe & ? 
ap a ‘ 
WD ge Ks ey 
* ee 
. te ay 
| ‘ re 4 
+ 
+ 
> 
“ . 
: 
* 
-~ 
. 
“ 
. ‘ 
a. 
Bod A aes a 
a 
. a 
-_ 
s 
“, 
: : 
a 
) ‘ eo 
; » 
« 
a 
‘— 
a 
& 
| > 
~ 


» 
On hi Mee sf Fe 3 
she POP ARP Rtn Ras se wasn a 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


THE RIO GRANDE RAILROAD CO... PLANTIFF In Error, 
reraunr 


P. Ss. WILTZ. Darive TesrTaMeENTARY ExecuTor EStTaAte or A. 
J. GiOMILA, ET. ALS... DEFENDANT IN ERROR. 


STATEMENT AND BI EF ON BEHALF OF DEFENDANT IN ERROR, 


Judgment was obtained by the Rio Grande Railroad Co. 
against Gomila & Co., in the United States Cirenit Court. 

Thereon execution issued, and certain real estate and a claim, 
then pending in State coart, were seized. After seizure, but before 
sule, Gomila died. 

His succession was regularly opened, and the State probate 
court under the law became seized of his estate for administra- 
tion and distribution. 

The proceedings under execution in the cireuit court, admit- 
edly, were stayed by the death of Gomila; as under no circum. 
stances could plaintiff proceed, there being no defendant in court, 
until, inany event, a legal representative of the estate of Gomila 
could be made a party. 

When the testamentary executor was qualified he applied to 


the circuit court in a summary proceeding for an order on the 
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marshal to turn over all property seized by him under the fiers 
facias against Gomila, to the executor, for administration and dis 


tribution. 


The estate of Gomila is really the. sqle partv having an in 
rane 28 ANY D 


ferest In any of the property seized, This order, the court granted 
Dec, 26, 1885. See transeript, page 25. 

From this judgment a writ of error to this honorable court 
was sued out, and the question for decision is : Was this judg 
ment of December 26, 1885, legal and correct ? 

Other questions as to the mode of proceeding were raised 
in the trial court, but, as | am advised, are all abandoned by my 
learned opponent ; so that the question stated above is the only 


one Which the court is called to pass upon. 


ARGUMENT. 


[It is neither denied, nor will it be, that under the laws of 
Louisiana, in an estate under administration, ereditors can be 
paid only in concurso and on an aceount of distribution. Civil 
Code, art. L180. Code of Practice, art. 985. 

The purpose of the law obviously is to do equal justice to all 
creditors; which end could be obtained in no other way. 

The contention of the plaintiff in error is, that inasmuch 
as the court which rendered the original judgment was seized of 
the property of the defendant by its execution, its jurisdiction 
cannot be defeated by sending the seized property to the court of 
probates for distribution, and the execution of its process 
arrested. 

The error in the proposition, as stated and illustrated by the 
brief of my learned opponent, consists in treating the action of 
the court as an ouster of jurisdiction. 

ln passing upon the qnestion this honorable court has said : 

* There is no question here about the regulation of process 
by the State to the injury of the party suing in the federal court. * 


The question is whether the United States court ean execute judg 
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ment against the estates of deceased persons, in the course of ad- 
ministration in the State, contrary to the declared law of the 


State on the subject.”’ 


The question of the execution of a judgment is not in such 
cases one of jurisdiction : It is placed by the laws of administra- 
tion of the State upon fa totally different footing from that of the 
jurisdiction of courts. 


, 


‘The administration laws of Arkansas’’ pursued the court 
in Yonley vs. Lavender, 21 Wallace 279, 280, already quoted, 
‘*are not merely rules of pratice for the courts, but laws limiting 
the rights of the parties, and will be observed by the federal 
courts in the enforcement of individual rights. These laws, on the 
death of Du Bose and the appointment of his administrator, with- 
drew the estate from the operation of the execution laws of the 
State, and placed it in the hands of a trustee for the benefit of 
creditors and distributees.”’ 

In Williams vs. Benedict, 8 Howard 111, the court held 
that **the process, both mesne and final in the district and circuit 
courts of the United States, being conformed to those of the dif- 
ferent States in which they have jurisdiction, depends also upon 
the state law, where congress has not legislated upon the subject. 

But ifat the time of thedeath the fund 


from which each of the creditors has an equal right to claim satis- 


faction is insufficient to pay all equity requires that one should not 
7422. 


be permitted by a mere heekz of diligence to seize satisfaction of his 
whole debt at the expense of another.”’ 

In Hess vs. Reynolds, 113 U. 8S. 77, this court says that the 
federal courts will pay respect to the principle that all debts to be 
paid out of a deceased's estate shall be established in the court 
to which the law of his domicile has confided the general adminis- 
tration of his estates in the execution of process enforcing their 
judgments out of the assets. 

And in Peale vs. Phipps, 14 Howard 375, Chief Justice Taney 


approving the decision in Wiswall vs. Sampson & Lessee, said 
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that ‘land in the hands of a receiver appointed by a State tribu- 
nal could not be sold by the marshal upon process of execution 
issuing out of the cireut court of the United States, although the 
judgment upon which the process issued was a lien upon the land, 
and the execution was laid before the receiver obtained aetual posses- 
sion of the property.” 

This court has said that there is no difference in principle on 
the point under consideration between the administration and in 
solvent laws of the State; and the reason obviously is that both 
are enacted to secure the just and equa! distribution of estates 
among creditors, citing approvingly a ease from Louisiana. 21 


Wallace 282. 


[In Hijo vs. Hoffman & Co., 29 A. 19, the Supreme Court of 


Louisiana has drawn the difference between the effect of death and 
the effect of bankruptey sharply: ‘*Death puts an end to all 
judicial proceedings in the name of the deceased, and no steps 
can be taken until his proper legal representative is made a 
party in his stead. Bankruptcy vests in the assignee the right 
to prosecute the suits in which the bankrupt is the aetor,”’ ete., 
says the court. | 

These principles distinguish the instant from the entire line 
of eases cited. The equitable requirement of the State law that all 
distribution among the creditors of a decedent should be made by 
the court of probates is not an infringement of the jurisdiction 
of the court having settled the status of a party; but simple 
obedience to a State law, limiting the rights of parties, to which 
the federal courts will give heed in the enforcement of indi 
vidual rights. 


In principle it can make no difference that execution was 


levied before or after death. as the court. said in Peale vs. Phipps, - 


14 How. 375; for the ascertainment of the legal rights of each 
creditor as against every other creditor, and the just and equita- 


ble distribution of the estate, is the purpose to be attained under 
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the law. It is evident that if a judgment creditor, who has been 
fortunate enough to lay his execution on property the day before 
the deeease of his debtor, may proceed to sell to his payment 
without regard to mortuary proceedings, he disregards the laws 
of the state, which are more than an attempt to regulate mere 
process, but which fix and determine rights; and may, thus, obtain 
an inequitable advantage over other creditors, whose execution 
could have followed only the day after the death of the debtor. 

In the State of Louisiana the law is beyond controversy, that 
no execution can issue or be maintained against a deeedent’s 
estate. 

Civil Code, art. 1180; Code of Practiee, 987-1953; Hen 
nen's Digest, verbo Successions, ¥ils (Ce) G& 2% & SB Ee 

As early as 1SZS that learned judge, Martin, in the ease of 
Legendre vs. McDonough, stated the law to be: ** Where a de 
fendant dies a judgment rendered against him must be declared 
executory against his heirs or representatives, because property 
which has ceased to be his cannot be affected by a judgment to 
which the owners are not made parties.”’ 

Property specially mortgaged during the lifetime of a party 
may, as the only exception to our law, be sold under executory 
process, after the decease of the owner, in a proceeding con 
dueted against his legal representative, for the reason, as given by 
the court, that the mortgage was, to a certain extent, an alienation 
of the property, and that the contract of the parties was that the 
property could be proceeded against in the mode provided by 
the contract, under any circumstance; but the court holds that if 
the party waives this proceeding, and proceeds to obtain an or- 
ordinary judgment, recognizing the mortgage and privilege, and 
thereon issue execution, and levies on the property thereunder, 


and the debtor dies; the execution is by law stayed, and the prop. 


erty must pass into the administration, be there sold and the pro- 


ceeds distributed. Hall & Lisle vs. Belden, 2O A. LIS, 119. 


That was a much stronger case than the present, because the 
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judgment was predicated upon and. fully recognized a special 
mortgage, which, if proceeded upon for foreclosure, would have 
brought the case within the exception, and authorized the sale of 
property at the instance of the creditor ; whereas in the present 
case the judgment is one without lien or mortgage. 

That no fi. fa. can issue against succession property from a 
court of ordinary jurisdiction was held in Berlin, exeeutor, vs. 
Phillips, 1 A. 173. 

That was a peculiarly strong case. A slave was convicted of 
crime; costs to be paid by the owner; the slave belonged to the 
succession of Parker; execution issued and the convicted slave 
was seized and sold in satisfaction of judgment: the executor 
sued to annul the sale and recover the slave; the contention was 
that the execution could noi issue against the property of a sue- 
cession, and the sale was therefore null and void. 

The court held that the receipt of the surplus by the execu 
trix was no ratification of a proceeding absolutely null. 

And the doctrine is further recognized by the State Supreme 
Court in Morgan and wife vs. Lalaune, 32 A. 1300. 

Indeed, we make bold to assert that the series of authorities 
to this effect is unbroken from the earliest to the present time : 
and it results that the State court holds, that as the property of a 
suecession cannot be sold under execution, but must be sold by 
order of the probate court, and its officer, the administrator or 
executor, must distribute the proceeds, it follows necessarily, that 
when death of the judgment debtor arrests the execution after 
levy, then that the judgment creditor is remitted to the court of 
probate for the payment and execution of bis judgment. 

The State Supreme Court has decided not only that execution 
could not issue against an estate: that if issued prior to death it 
abated thereafter: but it has held in Bajourin vs. Ramelli, 14 A. 
785, and Lyons vs. MeRae, 13 A. 440, that when propertw had 
been seized and sold) and the proceeds paid into the 


sheriff's hand, and the defendant in exeeution has surrendered in 
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insolvency, then that such proceeds must be paid into the syn- 
die’s hand. ‘**The judgment (ordering the surrender of the 


funds to the syndic) appealed from does not purport to strip the 


plaintiff of his rights, if any, which he may have to the pro- 


ceeds in whole or in part. They are reserved to him. He will 
be at liberty to assert them when an account shall be presented 
by the syndic.”’ 

As we have seen, this supreme tribunal has said that there 
is no difference in principle, so far as the execution of process is 
concerned, between the administration and insolvent laws of a 
State: and the highest court in Louisiana, that death arrests all 
process and puts an end to all proceedings, and that no execu- 
tion can under the statute issue against the property of an estate. 

The logical deduction is, that the judgment of the circuit 
court, remitting the plaintiff in error to the probate court of 
Louisiana to enforce its judgment rights, whatever they may be, 
is correct, 

We respectfully ask that the judgment of the lower court be, 
by your honors, affirmed with costs. 

GUS. A. BREAUX, 
of Counsel for Executor Estate J. A. Gomila. 


New Orleans, Octobe r, 1889. 
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SYLLABUS OF BRIEF. 


1. Administrative laws are not rules of practice for courts. but 
laws limiting the rights of parties, and will be observed by the 
federal courts in the enforcement of individual rights. 

Yonly vs. Lavender, 21 Wallace 279 et. seq. 


2. Upon death and the administration of an estate, its property is 
withdrawn from the operation of execution laws of the State. 
Yonly vs. Lavender, 21 Wallace 279. 
Williams vs. Benedict, 8 Howard 111. 
Peale vs. Phipps, 14 Howard 375. 


+. In Louisiana no execution can issue against the property of an 
estate or an insolvent. 
Civil Code, article 1180 
Code Practice, 987, L055. 
Hennen’s Digest, Successions, VIII (e). 8S, 2. 4. 8, 12. 
Legendre vs. McDonough, 8 N. Series (Martin), page 514. 
Hall & Lilse vs. Belden, 20 A. 118, 
Bertin, Exe., vs. Phillips, 1 A.175. 
Morgan vs. Lalaunde, 52 A. 1300. 
Bajourin vs. Ramelli, 35 A. 783. 

4. As to the execution of the process of court, there is no.differ 
ence in principle between the administration, and insolvent 
laws. 

Yonly vs. Lavender 21, Wallace 282. 
Hijo vs. Hoffman & Co., 29 A. 19. 


>. Federal courts will respect the requirement of State laws that 
all debts tobe paid out of a deceased’s estate shall be estab 
lished before the court to which the law of deceased's 
domicile has confided the general administration of the estate. 


Hess vs. Reynolds, 118 U. S. 77. 
Williams vs. Benedict. 8S Howard 111. 
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APPENDIX. 


Art. 985, Code Practice. All debts in money which are due 
from successions administered by curators appointed by courts 
and by testamentary executors, shall be liquidated and their pay 
ment enforced by the court of probate of the place where the 
succession was opened. 

Art. 987, Code Practice. But the creditor who has obtained 
such judgment, or the acknowledgment of his debt, can only ob- 
tain the payment of it concurrently with the other creditors of 
the succession, unless it be such a privileged claim as ought to be 
paid without delay. 

Art. 1053, Code Practice. When a judgment shall be ren- 
dered fora sum of money against a curator to a vacant succes- 
sion or absent heirs, or against a testamentary executor or other 
administrator, such administrator shall, within three days after 
the judgment has been notified to him, if he has a sufficient 
amount in his hands, discharge the amount of the judgment, if it 
be fora privileged debt, such as funeral or law charges, or other of 
that kind, which are to be paid in preference to all others, before 
the expiration of three months, within which curators of the 
estate and testamentary executors are bound to make payment of 
the debts due by the estate which they administer. 

Art. 1180, Civil Code. When the time of the payment of the 
debts of the succession is arrived, if the curator has sufficient 
funds to pay all the creditors who have presented themselves or 
who have made themselves known, with interest and costs, he is 
bound to present his petition to the judge who has appointed him 
to be authorized to pay the creditors according to a statement 


which he shall annex to his petition, mentioning the names and 


places of residence of the creditors and the several sums due to 


each. 
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